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INTRODUCTION. 



This volume is the last in the serieH embracing the Decisious of the 
present First Comptroller, whose oflicial services terminate today. 
It is h<>[>ed that the Decisions mentioned may be found of some value. 
They have been designed to {)Iace in accessible form a jiortion of 
that information which previously rested only in tradition, or i>ersonal 
memory; to define tlie jurisdiction of some branches of executive ad- 
ministration ; to point out the mo<les of procedure therein ; todew^ribe 
some of the rights which may be re<lressed through these agencies; to 
;^ve inteqiretatiou and construction to provisions of the Constitution, 
Treaties, statutes and regulations of executive de]mrtments, in relation 
to such jurisdiction, ])rocedure and rights; to dracribfj if not to drmc^ 
some of the lines which se]>arate executive from judicial and legislative 
jurisdiction, powers and administnition ; to maintain, and resist en- 
croachments upon, the absolute independence and authority of the 
former from the two latter; to maintain and resi>ect equally the authority 
of all these jurisdictions; to exercise legally and justly, without fear, 
favor or affection, the indeiHMident and absolute judicial and executive 
powers and functions of the First Comptroller, with a due observance 
and regard for similar i)owers and functions in other officers ; to recog- 
nize and so declare, if not to i/taAe, some of those principles of Interna- 
tional Common T^aw, luter-SUite Common Law, and National Executive 
Common Law a<lministered through the office of the First Comptroller; 
to [k>int out some of the diffen»nces between National Executive and 
Judicial Common Law, and the rmHonn on which they respectively rest, 
and to aid in some limite<l measure in systematizing and building up 
those great principles of eternal justice which are essential to the main- 
tenance and security of ]>ublic and private rights and to human prog- 
ress. Fully conscious of the little that has been done in these directions, 
>ome of the results of nearly five years of iissiduous labor are now 
rommitted to the generous consideration of the limited number of persons 
who may have occasion to refer to them. The valuable aid rendereil 
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by tbe able, faithful and efficient chiefs of divisions, clerks in charge of 
divisions, and clerks in the office df tbe First ConiptFoller is recognized, 
and grateful acknowledgments are made therefor.* 
Treasury Department, 

First Comptroller' H Office, March 24, 1S8."). 



*TIii8 iocludea at ditterent ptMiodii, eh law clerks, more espt'cially conuected with 
some portiouB of tbo work of the Comptroller, respectively, Richard T. GrecDcr, John 
Arthar, Felix Braunigau, and Ed. Graham Haywoml, Jr., and as stenographer and 
type writer, Charles B. Parkman. The valuable services, also, of Thomas Robinson 
and Frank £. Anderson in the preparation of indexes have been noted in the proper 
volumes, and tbe equally meritorious services of Mr. Robinscm in reading proof in 
the past three volumes is fully recoguizeil. 



DECISIONS 
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OF 

The Fibst Gomptbolleb (William Lawbenob) in the Depabt* 

MElfr OP THE TBEASUBY OP THE UNITED STATES. 



1885. 



IN THE MATTEB OF THE RIGHT OB DUTY OF THE TBEASUBY DEPART- 
MENT, TO WITHHOLD PAYMENT OF A JUDGMENT, OB ANY PABT THEBE- 
OF, AGAINST THE UNITED STATES IN THE COURT OF COMMISSIONERS 
OF ALABAMA CLAIMS, OR TO DELIVER TO AN ATTORNEY, WHO IS NOT 
THE ATTORNEY OF BECOBD, THE DRAFT ISSUED TO MAKE PAYMENT 
OP SAID JUDGMENT, FOR THE PURPOSE OF SECURING PAYMENT OP 
COMPENSATION ALLEGED TO BE DUE TO SUCH ATTORNEY FOR SERV- 
ICES IN RELATION TO THE CLAIM ON WHICH SAID JUDGMENT WAS 
FOUNDED.— MANNING'S CASE. 



1. The Secretary of the Treasury is authorized to prescribe regulations not inconsist- 
ent with law, for the performaifbe of the business of the Treasury Department. 

3. The payment of claims against the Uiiite<l States is a part of the business of the 
Treasury Department, and is, therefort*, a proper subject Tor regulations. 

3. The regnlations provi<'e, that, in cases of judgments certified for payment to the 

Treasury Department, ''by any commission created by Congress, the persons 
certified by said * * * commission as the attorneys of record shall be * * * 
entitled to receive the drafts [issued to make payment] in such cases''; that 
the " accounting officers will decide what persons as attorneys or claimants are 
entitled to nrceive drafts under the rules of the Department"; and that the right 
is reserved ** in all cases, to make such special onlers as may be proper." 

4. A contract, by which a client agrees to *' allow " to his attorney (to whom he has 

given a power of attorney to prosecute specified claims) ''on the * * * claims 
mentioned in said power of attorney nine percent, on the amount finally awanled 
and paid on said * * * claims," as compensation fur the si^rvices of said at- 
torney, does not operate as an assignnicntof any part of a Judgment recovered 
against the United States on such claims, even if the attorney fully pcrformH his 
contract. 

5. Such contract, when fully performed by the attorney, merely gives a right of ac- 
tion thereon to recover the agreed compensation. 

6w The distributees of a deee<lont cannot assign a claim due to the intestate at the 
time of his death. Such cl.«im is assets of the estate of the decedent, and passes 
to his legal representatives. 

7. Whether section a477 of the Revised Statutes applies to assignments of claims of 
which the Court of Commissioners of Alabama Claims has Jurisdiction, quare f 
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6. An attorney who prosecntes a claim against the United States to jadgment has no 
lien thereon, on the draft issued to make payment thereof, or on the money to 
be paid ; and this rule applies to judgments rendered by the Court of Commis- 
sioners of Alabama Claims. 
^9. As a general rule the Treasury Department, in making payments to claimants^ 
can recognize only those having the legal title to claims. 

10. When a statute creates a right, and provides the means of enforcing it, the remedy 

BO provided is in such case exclusive. 

11. But when a right exists by contract at common law, and an affirmative statnte, 

with no negative implied, provides a special remedy for enforcing snob right, 
the latter is cumulative, and either the common law or the special statutory 
remedy may be pursued. 

12. A contract to pay an attorney at law a per-centum, or a specific sum of money, out 

of the proceeds of a claim, for his services in securing payment thereof, is valid* 

Jaly 21, 1884, Eliza Mauran, as administratrix de bonis nan of Sachet 
Maaran, second, deceased, recovered judgment (No. 2373) against the 
United States in the Court of Gouimissioners of Alabama Claims foi 
$91,500.96, on a petition filed in said Court, January 4, 1883. See acts 
of June 23, 1874 (18 Stat., 245), June 5, 1882 (22 Stat., 98), and June 
3, 1884 (23 Stat., 33). Said judgment was rendered on a claim growing 
out of the capture of the ship " Marshall," by the Confederate cruisers, 
"V. H. Ivy'' and "Music."* 

The transcript of the judgments of said Court, certified by the Clerk 
thereof to the Secretary of State, and transmitted by him to the Secre- 
tary of the Treasury, in pursuance of the act of June 3, 1884 (23 Stat., 
34), shows that C. T., and T. H. Bussell, of Boston, are the attorneys of 
record for the plaintiff in the above mentioned judgment. Said claim 
was a4jasted by the Fifth Auditor [Report No. 102,620], and was, Au- 
gust By 1884y certified by the First Comptroller for payment to the judg- 
ment creditor, with the direction that the draft issued in payment be 
delivered in care of the attorneys of record. 

J. F. Manning requested the First Comptroller to direct the draft 
issued in payment of said judgment to be delivered to him (Manning) 
on the following grounds: 

That, on the 16th of April, 1878, the then administrator of Suchet 
Mauran, second, deceased, and the heirs of said decedent, appointed 
him, the said Manning, their attorney, by written power of attorney, as 
follows: 

" We, Abby W. K. Mauran, Clinton Mauran, Helen Mauran, Fred- 
erick L. Mauran (Abby Maui*an and Eliza Mauran), by the said Abby W. 



•May 17, 1861, the cruisers, ** V. H. Ivy" and "Music," iu the service of the Con- 
federate States of America as private armed vessels, each having on board a commis- 
sion, or letters of marque and general reprisals, granted by the President of said 
States against the United States of America, its ships and vessels, and those of its 
citizens, captured in the Gulf of Mexico the ship, "Marshall," then owned by Suchet 
Mauran, second, a citizen of the United States and a resident of Rhode Island; and 
said ship was, by decree of the District Court of the Confederate States for the Dia- 
trict of Louisiana, condemned to the use of the captors, and subsequently burned by 
Confederate authority. Said Suchet Maurao, second, died intestate, July :23, 1873. 
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K. Maaran, gaanlian, • • • have made, con^titated, and appointed 
Jerome F. MaDDing, • • • oar attorney, irrevocable, by all lawful ways 
and means to demand, prosecute, secure, collect and receive from the 
Government of the United States, or any Court thereof, or any other- 
Tribunal, Corporation or body, any, and all claim, or claims arising out 
of the capture and destruction of the Ship Marshall or cargo therein, 
by the Confederate cruisers 'V. H. Joy ' [Ivyj and the ' Music ;' or aris- 
ing out of the payment of increased insurance or so-called warpre- 
minms: to any Insurance Company, or insurer, and we A. W. K., C, 
H., F. tuj A., and E. Mauran do hereby authorize the said J. F. Man- 
ning, to receive whatever ma}' be awarded on said claim, or paid on 
account thereof, and give in * * * our name propter acquittance 
therefor, and to do any other lawful act that may be necessary to secure 
the payment of said claims or an^' part thereof, hereby ratifying all 
that he, the said attorney, may lawfully do in the premises. * * *." 

That, on the same date, a written contract was made between said 
parties and Manning, by which it was agreed that said parties should 
^' allow " to Manning ^^ on the claim or claims mentioned in said t>ower 
of attorney nine i>er cent, on the amount finally awanled and ]>aid on said 
claim or claims"; that any defect in the execution of the power and 
contract is aided by a parol ratification by the legal re]»resentatives of 
deceased ; that, at the date of said contract, there wan no act of Con- 
gress authorizing or providing a mode of securing ]»aynient in said 
class of cases ; that said Manning, by his services, secure<l the legisla- 
tion under which payment may be made ; that, on the 13th of January, 
1883, he filed a petition in the Court of Commissioners of Alabama 
Olaims in the name of the proper legal representative of the decedent, 
bat that such legal representative and said heirs refused to permit him 
to prosecute said action ; and that he has rendered valuable services, 
parti}' performed the contract, and tendered performance of the residue, 
of all which all parties in interest had due notice, and, so, he is entitled 
to the custody of the draft as a means of securing payment for his 
services. 

Robert Christy^ and E. E, Hohnan^ in behalf of Manning, made oral 
arguments, and submitted a brief, as follows : — 

I. Contracts for contingent fees are valid (Wylie r. Coxe, 15 How., 
415; Wright v. Tebbitts, 91 U. S., 252; McPherson r. Cox, 06 U. S., 
405; the Hektograph Company v. Fourl ^ a!., 11 Feiieral Reporter, 

844 ; Dodge et al. v. Schell, 12 /d., 515 ; , 15 National Bankruptcy 

Register, 358; In re Scoggin, 5 Sawyer, 549). These ciwes also show 
that an attorney has a lien in such case as this, and that, when there 
has been a substitution of attorneys, the lien of the ])rior attorney 
mast prevail, and must be first [laid out of the judgment (Overton, 
Liens, 72, notesj 7S; Creighton r. Ingersoll, 20 Barb.. 541). The case of 
Bachman v. Lawson (109 U. S., 659) is in point, t^arties may agree 
that a lien may attach after service done (Overton, Liens, 205). 

II. The interest of Mr. Manning attached to, and vested in, the claim 
apon which said judgment was rendered, after the passage of the act 
of Congress providing for the payment of the claim, and is not, there- 
finre, obnoxious to the objection that claims of this nature wore not as- 
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signable (Phelps v. McDonald, 99 U. S.,298; Hovey t?. McDonald, 109 
U. S , 160). 

The right of lieu of Mr. Manning'is to be determined by the law of 
the District of Columbia, and in this hearing before the First Comp- 
troller is to be determined by the law or rules or practice of the De- 
Krtment (Overton, Liens, 87, 88; Bank et al, v. Culver, 54 N. H., 327; 
ve V. Ingram, 3 Vt., 158). One of these cases is where aa attorney, 
who, with his client, resided. in Vermont, brought suit in New Hamp- 
shire to enforce his lien for fees and disbursements made by him at the 
expense of his client in Vermont. This suit was against a fund in the 
hands of trustees in New Hampshire, and his claim was sustained upon 
the ground of comity. 

The attorney may apply to the court for a rule to show cause why a 
fund should not be appropriated for the payment of his fees, and the 
rule will be granted, if the services have been performed (Overton, 
Liens, 91). 

The attorney on motion is entitled to an order to compel the sheriff 
to pay over funds by him collected, the attorney being regarded as a 
meritorious assignee of part interest in any judgment or any fund aris- 
ing from it (M, 93). See note 4, p. 93, ex parte Plitt, 2 Wall. Jr., 463; 
Wood V. Verry, 4 Gray, 357. 

In reference to the original act prohibiting assignments of claims 
against the United States, approved February 26th, 1853, it will be 
found by its title and terms that it was only intended to affect the assign- 
ment as against the United States, But the contract of assignment is 
not disturbed in its integrity, and may be enforced in any court or 
tribunal having jurisdiction over the rem and the parties, as the Secre- 
tary of the Treasury in the present case and his adviser. 

The title of the act is, ''An act to prevent frauds upon the Treasai 
of the United States,'' and we are very confident that neither the 
retary of the Treasury, nor his legal advisers, will wrest it, as the co^ 
testant insists, into ''An act to facilitate frauds upon attorneys and 
counselors at law." 

III. It has been the uniform* policy of the Government to recognize 
all parties interested in a claim, and, so far as possible, give them full 
opportunity to establish their respective right before the executive 
departments. See opinions of the Attorneys-General U. S., 1789-1840 
(p. 106 [99], House Ex. Doc., Fo. 66, 2d sess., 31 Cong.). 

Letter of C. A. Rodney, July 22 [20], 1807 (41 Op. Att.-Gen., 162). 

IV. It has been, likewise, the settled policy of the administrative 
branch of the Government to withhold delivery of warrant and postpone 
payment in all cases in which substantial controversies exist, and to per- 
mit and require contending parties to submit questions to the judicial 
branch of the Government for determination ; and such judicial de- 
termination will be respected by the departmental officers. 

'^ Final adjustment of the claim under the act ought to be suspended 
until an investigation and decision can be had in a court of equity.'' 

(Letter of William Wirt to Joseph Anderson, Ist Comptroller of the 
Treasury, July 31 [27, 31], 1824. Opinions Attornevs General, 1789- 
1840, p. 509 [445, 447], House Ex. Doc, 2d Sess., 31 Cong.; Id., 1 Op. 
Att.Gen., 681, 6So). 

V. The departmental officers have a clear right, as it is a manifest 
duty, to inquire after the rights of the contesting parties, and to secure 
them in their legal and equitable interests. It is as much the duty, 
therefore, of the Secretary of the Treasury to prevent ii\justice being 
done, as it is that of the Chancellor. See Circular 32. Section 9 of the 
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act of Jane 5, 1882, makes the Secretary of the Treasury a party to the 
distribation of the jadgments; therefore, it is within his power, as it 
is his clear duty, to extend to all parties having rights in the premises 
foil protection. 

As to the authority of the Secretary of the Treasury in a proper case 
to exercise these equitable powers, we need only call attention to rule 4 
of the ^^ Circular Regulations of the Treasury Department, October 10, 
1876," which reads : 

^^ The Secretary reserves the right, in all cases, to make such Si>ecial 
orders as may be proper." 

VI. Whenever the rightful ownership of a Government liond or other 
claim against the United States is in dispute between rival claimants, 
a bill of interpleader may be filed by the United States to determine 
the question. There may, perhaps, as to such bonds and claims, be some 
eases in which controverted questions of ownership arise, when account* 
iDg officers will withhold action until the rival claimants, by a proceed- 
ing in conrt, obtain a decree to determine that right infer Me. 
j3 Lawrence, Gompt. Dec., Introd., XXXIV). 

vll. The prohibition containe<l in the act approved June 23, 1874, 
^ • • establishing the Court of Commissioners of Alabama Claims^ 
against recognition of liens, assignments, transfers for services ren- 
dered about any claim, other than services rendered by counsel appear- 
ing for claimant before said Court, was not continued nor revived by the 
act approved June 5, 1883. 

The agreement for fees was a substantial assignment of 9 per cent, of 
the claim, and, it being made prior to the act of June 5, 1882, carried 
with it the amount due thereunder, to the assignee, J. F. Manning, in 
accordance with the doctrine established by tlie Court of Commissioners 
of Alabama Claims at Washington. 

Frost r. Child (26 Wall., 441), and Goodman v. Niblack (102 U. S., 500), 
are not in point. 

Section nine of the act of June 5, 1882, vests a large discretion in the 
Secretary of the Treasury, and {lermits him to prescril)e the manner in 
which judgments rendered under that act may be paid. 

Section fourteen, act of June 23, 1874, provides that payments of the 
jadgments shall be made, not to the counsel or attorney of claimant 
prosecuting the case before the commissioners, but to 'Hhe i>ersons, re- 
spectively, in whose favor the same shall have been n)a<le, or to their le* 
gal representatives." When Manning presents himself with his legallT 
drawn and executed powers of attorney and agreements, unrevoked, 
ud fully executed upon his part, he certainly comes within this descrip- 
tion, and is the legal representative of the claimant. This language 
^068 not refer to the executors of an estate, nor to the a<lmiuistrator, 
for they answer to the description of claimants, and must so appear 
^POQ the record. When we refer to executors or udministnitors, we 
describe them as the personal representatives or legal personal repre- 
B^tatives (See Bouvier, Law Dictionary). Ho [Manning] comes fully 
^powered to receive what has been awardcil, and to give proper ac- 
Qiuttances and receipts therefor. 

^* Shall the draft be delivered to C. T. and T. H. Kussell, the only at- 
torneys of record f We fail to find any authority in the acts of Con- 
pegg above cited to deliver to the mere attomvy of record wlio presents 
*o ^Mtkority to receive the same, but we do fui nish lull authority for its 
delivery to Mr. Manning. 
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VIII. The attorney of record did not avail himself of his right to have 
the Court determine and provide for his fees, and thereby waived his 
privilege, and stands in no better position than any other attorney 
rendering service in respect to said claim. See sec. 1, act June 5, 1882. 
See the case of Haycraft v. United States (22 Wall., 81), which was a 
claim against the United States under the so-called '^captured and 
abandoned property act,^ on page 98, in the opinion by the Chief Jus- 
tice, as follows, to wit: '^ But* the same statute which authorized the 
capture gave the right to certain persons to demand and receive the 
restoration of their property taken. Coupled with the right to demand 
was the provision for the remedy by which it was to be enforced. Both 
the right and the remedy are, therefore, created by the same statute, and 
in such cases the remedy provided is exclusive of all others. The de- 
mandant in this case neglected to avail himself of the remedy provided, 
and, consequently, is now without any. That remedy, therefore, is the 
only one of which the Court of Claims, or any other court, has been 
authorized to take jurisdiction. It is for Congress, not the courts, to 
determine whether this jurisdiction shall be extended and other reme- 
dies provided.'' 

Apply the rule here announced to the case at the bar, and what is the 
result! The administratrix had the right to invoke the aid of the court 
to protect the estate against the claim of the said Manning, but failed 
80 to do. The Court of Commissioners of Alabama Claims being a Court 
of limited jurisdiction and limited life, and the claimants having no 
right of tribunal other than this, but having a special right of recovery in 
that Courty and all rights and remedies connected with the subject matter 
conferred in said act, it follows that all rights and remedies in reference 
to the same which were not sought in that tribunal are thereafter, by 
the rule set up in the Haycraft ca«e, consequently lost to them. 

C. T. and T. H. Russell, in behalf of themselves and of Eliza Mauran, 
administratrix, &c., also made oral arguments, and submitted a brief, 
as follows : — 

I. The draft in question wa8 issued in payment of the judgment re- 
covered by the legal representative of the estate of Suchet Mauran, 2d, 
and is, therefore, payable only to her. It belongs, as did the claim, 
solely to the estate, and not to any or all the distributees of the estate. It 
is part of the assets of the estate, and a trust-fund to be accounted for, 
by the administratrix, to the Probate Court, under her official bond, and 
then appropriated, by decree of Court, to payment of debts, if any re- 
main, and to distribution among the distributees. 

Mr. Manning has no interest in such draft, as attorney of record in 
the suit in which the judgment was rendered, for the record shows that 
he was not such attorney. His rights and interest depend, then, en- 
tirely upon the power of attorney and agreement presented by him. 

But these instruments do not purport to be executed by the adminis- 
trator of the Mauran estate. Being under seal, no agency or ratifica- 
tion can be shown, except by instrument, under seal. 

II. Even if the alleged power of attorney had been executed by the 
legal representative of the estate, it cannot be recognized by the Treas- 
ury Department, under the act of February 26, 1853 (U. S. Rev. Stat., 
S 3477). 

1. The claim for indemnity out of the Geneva Award for loss of the 

ship existed as a claim against the United States when the power of 

attorney and agreement are claimed to have been made. It was a c?Me6 

% action and assets of the estate. This was decided by the Alabama 
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Glaiiiis Ck>iirt in its elaborate opinion (French, J.)) holding that assignees 
of claimants becoming bankrupt before the passage of the Act, and not 
the bankrupts, nere entitled to the claims. And see, Pheli>s r. Mac- 
donald (99 U. 8., 298); Bachman r. Lawson (109 Irf., 659); Comegys 
V. Vasse (I Pet., 193); Erwin v. United States (97 U. 8., 392) ; Leonanl 
V. Nye (125 Mass., 455). 

2. As snch a claim, no power of attorney, conpled with an interest^ 
can, nnder § 3477, be recognized by the Department. The statute must 
be regarded as mandatory (3 Lawrence, Coropt. Dec, 126) ; and it '^em- 
braces every claim against the United States, however arising, of what- 
ever nature it may be, and wherever and whenever presented • • •. 
The statute strikes down and denies any effect to powers of attorney, 
orders, transfers, and as8ignmeuti>, which before were good inequity, 
and which a debtor was bound to regard, when brought to his notice." 
(Strong, J., U. 8. v. Gillis— 95 U. 8., 407, 413 ; Spofford v. Kirk— 97 U. 
8., 484, 488.) 

That such a power of attorney as this cannot be recognized by any 
Department of the Oovernment was the express opinion of Attorney- 
General Johnson in 1849 (5 Op. Att-Oen., 85), and of Att.Gen. Devens 
in 1879 (16 id., 261.) 

And the practice of this Department conforms to this rule (3 Lawrence, 
Gompt Dec., 13). 

3. It is unnecessary to inquire into the effect of this statute upon the 
rights of the parties to the alleged power of attorney inter «Mf, as the 
present application of Mr. Manning, whether reganled as a claim to re- 
ceive the draft, or that it be retained by the Department, is addressed 
to (Government officials, and involves their decision upon the duty of 
the United States in the premises. Such decision must involve and de- 
I>end upon the validity of his power of attorney, not as against the 
parties to it in a suit by him against them, but ais against the Govern- 
ment holder of the draft. He, necessarily, from the fact that the ap- 
plication is addressed to, and mu.^t be decided by, the Department, 
seeks to enforce some right against the Government, and that right de- 
pends wholly upon Government recognition of the power of attorney 
presented. The question then is not whether this power of attorney is 
binding upon the constituents, but whether it is binding ui>on the Gov- 
ernment. If not binding on the Government, the Department cannot 
recognize it as a ground for controlling its action, or calling for its in- 
tervention. 

^'The power of attorney had at no time a legal existence, so far as it 
affected the claim of the contractor against the United States. He 
might at any time disaffirm it, and when he himself revokes it, as it 
had no legal existence, it seems to me that it is the duty of the Uniteil 
States to recognize that revocation and to deal with the power of attor- 
ney as if it had no actual existence. Undoubtedly, by concurrence of 
tiie parties, the United States might make payment under such power 
of attorney. Where there is concurrence, payment to an attorney is as 
good as payment to the principal ; but, under this law, the principal is 
always to be regarded, and when he disavows the power of attorney it 
is not for the officers of the United States to consider whether that 
disavowal was rightful or wrongful. Such a course would necessarily 
lead to the ascertainment of the rights of the parties inter sese^ which 
it is among the objects of the Statute to avoid by treating the claim of 
the contractor as the only one to be recognized by the United States." 
(Att.-Gten. Devens in 10 Op. Att.-Gen., 26.').) And in that case the 
power of attorney was declared on its face irrevocable. 
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4. The Statute was enacted "to prevent frauds upon the Treasury of 
the United States " (Title, 10 Stats, at Large, 170). The first mischief 
designed to be remedied by the Statute is stated by Mr. Justice Miller, 
as " the danger that the rights of the Government might be embar- 
rassed by having to deal with several persons instead of one, and by 
the introduction of a party who was a stranger to the original trans- 
action ^ (Goodman v. Niblack— 102 U. S., 556, 560). 

III. But, even assuming that the alleged power of attorney was duly 
executed, and should be recognized as valid by the Government, it gives 
Mr. Manning no lien upon, nor interest in, this draft, nor right to re- 
ceive or detain it. 

1. Such power of attorney is merely a personal agreement between him 
and the parties to it to em[)Ioy him as attorney to prosecute and collect 
the claim. For any wrongful refusal or failure so to employ him and 
allow him to act, his claim must be against them to recover unliquidated 
damages for breach of the agreement. Such claim would not be for 
compensation for services rendered, but for damages for refusal to allow 
him to render the agreed services. 

1^0 assignment of any part of the claim, or judgment to be rendered, 
or draft to be issued therefor, nor any interest therein, nor lien thereon, 
is given by the alleged power of attorney, or agreement for compensa- 
tion. He was merely appointed attorney " to demand, prosecute, secure, 
collect, and receive from the Government," etc., the claim : and waa-to 
beallowed, on the claim, nine percent, on theamount finally awarded and 
paid. 

The case comes, then, directly within the decision in Trist v. Child 
(21 Wall., 441), where the Supreme Court held that — " a mere personal 
agreement by one setting up a claim on the Government with another 
person, to pay such person a percentage of whatever sum Congress, 
through the instrumentality of such person, may appropriate in pay- 
ment of the claim, does not constitute any lien on the fund to be appro- 
priated ; there being no order on the Government to pay the percentage 
out of the fund so appropriated, nor any assignment to. the party of 
such percentage " (head note) ; and refused to enjoin, on account of such 
agreement, the claimant from collecting and receiving the whole amount 
of his claim from Treasury Department. 

And see Spofford v. Kirk (97 U. S., 484). 

2. Mr. Manning can have no lieu upon the judgment and draft, as the 
attorney procuring it, because the record shows he never, in fact, was 
such attorney. By common law, any attorney's lien upon a judgment 
is confined to compensation for services rendered by the attorney in 
procuring that particular judgment. His right to a lien is based, solely, 
upon the theory, that his services and skill procured such judgment 
(Ex^arte Yelden, 4 Ch. Div., 129; Coughlan v. E. R. Co., 71 N. J., 443; 
Story, Agency, 9th ed., § 384, note). 

Clearly, if he did not, in fact, act as attorney in procuring such judg- 
ment, — whether entitled or not, under agreement to act, — he has no more 
right of lien upou it, when procured by other attorneys, than a mechanic 
would have upon a house built by others for breach of agreement to 
employ him to build it. 

3. But whatever may be an attorney's right of lien upon a judgment, 
by common law, no attorney's lieu, legal or equitable, upon claims due 
from the United States, is recogniz^ by the Government^ — at least 
when the right to such lieu is disputed by claimant. 

This was settled by Att.-Gen. Bates, in Bristol's case (11 Op. Att.- 
Gen., 7), where, after a claim had been prosecuted to judgment, before 
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a oommitssion, by one attorney, and a power of attorney, — the claimant 
gave another power to other attorneys to collect the award. The Att.- 
G^n., in holding the latter entitled to the draft, Raid : 

"The right of Bristol to receive his money by the hands of his chosen 
attorneys, seems to me a plain legal right. And I think it would be 
pmdent in the Depailment to follow the law, and leave the parties to 
settle their conflicting equities, if any they have, before the judicial 
tribunals." 

Followed by Att.-Gen. Stanbery, in Brooks' case (12 Op. Att.-Gen., 
216), holding, that even : 

"An Attorney of record of the claimant, in a case prosecuted to judg- 
ment against the United States in the Court of Claims, has no lien on 
the judgment, or on the money payable under it, for his fees* as such 
attorney; nor has he any equitable interest in the Judgment, or the 
money payable upon it, which the Government is bound to protect, in 
payment of the judgment." 

"Where there is a conflict of claims between an executor and his as- 
signees for an award of moneys by the Third Auditor to the decedent, 
the treasury officers should pay the same to the executor, who is the 
legal representative," (Att.G^n. Butler, 1835—3 Op. Att.-Gen., 29). 
And see Draft case (1 Lawrence, Compt. Dec., 2d ed., 11). 

rv. Any question of Mr. Manning's right of lien upon, or interest in, 
this judgment and draft, must be regarded as res adjudicata. 

The claim was prosecuted before the Court of Commissioners of Ala- 
bama Claims, under the Act of 1882, re-establishing the former Court 
created under Act of 1874, ^' with the obligations, duties, and }>owers 
imposed and conferred by said chapter (Act of 1874), except as changed 
or modified by this act" (Act of June 5, 1882). 

The former Act (thus incorporated into the latter Act) provides: — 

"Section 18. That in case any judgment is rendere<l by said Court 
for indemnity for any loss or claim hereinbefore mentioned against the 
United States at the time of the giving of the judgment, the Court 
shall, upon motion of the attorney or counsel for the claimant, allow out 
of the amount Uiereby awarded such reasonable counsel and attorney 
fees to the counsel and attorney employed by the claimant or claimants 
respectively, as the Court shall determine is just and reasonable, as 
compensation for the services rendered the claimant in prosecuting 
soch claims, which allowance shall be entered as part of the judgment 
in such case, and shall be made specifically payable as a part of said 
judgment for indemnification to the attorney or counsel, or both, to 
whom the same shall be adjudged ; and a warrant shall issue from the 
Treasury in favor of the person to whom such allowance shall be made 
respectively, which shall be in full compensation to the counsel or attor- 
ney for prosecuting such claim; and all other liens upon, or assign- 
ments, sales, transfers, either absolute or conditional, for services ren- 
dered, or to be rendered, about any claim, or part, or parcel thereof, 
provided for in this bill heretofore or hereafter made or done before such 
judgment is awarded and the warrant issued therefor, shall be abso- 
lutely null and void and of none effect." 

I^ot only, then, did that Court have the general jurisdiction of every 
Court to decide who were the proper attorneys entitled to prosecute a 
case before it, but this provision of the Act gave it full jurisdiction to 
decide the amount of attorney fees, and to provide their payment by 
separate judgment. Mr. Manning could have invoked tiiis jurisdiction, 
and not having don^ so, he cannot now assert a lien upon a judgment 
certified by the Court as payable t/O the aduiiuistratrix alone. 
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This was decided by the Supreme Court, in coDstrning this section 
of the Act, in Bachnian v. Lawsou (109 XT. S., 659). 

The extent of the court's jurisdiction, in settling and securing attor- 
ney's fees, was defined by the court. 

^^ Counsel and complainants had agreed upon a sum to be paid as fees. 
The former moved the court to enter judgment in his favor for that 
stipulated amount, producing the written authority of the complainant 
therefor. The court denied the motion, saying that the fact, that an 
attorney may be subject to delay in receiving his fees, cannot be con- 
sidered by the court. The object of this provision, the court was under- 
stood to remark, is to authorise an examination into the circumstances 
of his employment, when a counsel brings to the notice of the court the 
fact that* a dispute exists between himself and his client. To prevent 
injustice, the court, upon such a state of affairs, may view the character 
and extent of the service rendered, and estimate, upon knowledge of 
the entire case, what would be a fair and reasonable compensation" 
(Davis, Report of Opinions, Alabama Claims Ct., p. 25; Hackett, Gen- 
eva Award, pp. 122, 123). 

When, therefore, the court certified this judgment, with the names 
of the attorneys of record, the certificate was of a judicial finding, 
which this Department cannot review, that such an amount was pay- 
able, irrespective of any claim of attorneys to fees, to the administra- 
trix of the estate, and that, the persons named were the attorneys of 
record. The question of who were the attorneys, was decided and cer- 
tified just as much as the amount to be paid (McAllister's case, 2 Law- 
rence, Compt. Dec, 2d ed., 167). 

V. It follows, then, that the duty of the Department is purely minis- 
terial. The claim having been judicially adjudicated, and an appropria- 
tion made for its payment, the right of the administratrix to immediate 
payment, by receipt of the draft issued, through her certified attorneys, 
has become vested. The officials of the Department have no judicial 
power to go behind the certificate of the court, and must, therefore, in 
performance of their ministerial duty, give it its intended effect. That 
they can be compelled to do so by writ of mandamtiSy see United States 
V. Schurz (102 U. S.,378), Kendall v. United States (12 Pet., 524), Reeside 
V. Walker (11 How., 287). 

VI. If the case is one in which the Department can exercise its dis- 
cretion, we submit there is no reason why it should make any ^^ special 
order" under which delivery of the draft will be withheld from the 
attorneys of record. 

First. The Circular Regulations of the Treasury Department, October 
10, 1876, provide :— 

1. " In every case to be finally adjudicated in this Department, the 
attorney shall present a letter of attorney from the claimant to prose- 
cute the case, and shall be regarded as the attorney in such case, with 
the right to receive any draft therein. The claimant may change his 
attorney at any time, with the consent of the proper officers of the De- 
partment. 

2. In cases certified for payment by the Court of Claims, or by any 
commission created by Congress, the persons certified by said court or 
commission as the attorneys of record shall be regarded as such by this 
Department, and be entitled to receive the drafts in such cases. 

3. In all cases, drafts for claims will be made to the order of the 
claimant, and will bo delivered to the proper attorney, according to 
this order. 
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4. The Secretary reserves the right, in all cases^ to make such special 
orders as may be proper.'' 

The first regulation provides for change of attorney, with consent of 
Department. This is expressly conftn^ to claims prosecuted in the 
Department, and in those, this provision shows an intention and prac- 
tice to deliver the draft to the attorney, acting as such at the time of 
payment. 

^*On general principles, a claimant has a right at any time to revoke 
the authority of his agent or attorney engaged in prosecuting a claim 
in the Treasury Department. The claimant may become thereby liable 
to an action by the attorney for any breach of the contract of employ- 
ment, but this does not afiect the i>ower to revoke the authority of the 
attorney in any case, unless such power be affected by a regulation of 
the Trc«8ury Department" (3 Lawrence, Compt. Dec., 314). 

But the case at bar comes under the second regulation for cases certi- 
fied by the Court of Claims, etc. Here no provision is made or neces- 
sary for change of attorney, as ^' the attorney of record shall be regarded 
as such by this Department The ap}K>intment or recognition of attor- 
neys in such cases, and their rights to collect claims, are left wholly to 
the court or commission — the I)epartment accepting its certificate as 
conclosive. 

Will the Department then, having no power to change the certificate 
of the court, as to who is the attorney of record — recognize an outside 
uncertified party, as entitled to the rights of the certified attorney to 
receive or control this draft f 

Second, If the Department can do so in any case, has Mr. Manning, 
in this case, sustained the burden of showing sufficient cause for a de- 
{Murture from the practice of the Department, and for a special order, 
delivering the draft to him, or withholding delivery from the certified 
attorneys f 

We submit not. 

We assume that the Department will not order delivery of the draft 
to Mr. Manning. Such an order would be entirely novel in practice, 
would work grave injustice to the estate, by placing its entire judgment 
in the hands of a hostile party, and to the attorneys of reconl, entitled, 
ander the certificate of the court and practice of the Department, to 
receive the draft earned by their services — and would embarrass the 
Gk>vemment, by subjecting it to a possible suit, in the Court of Claims, 
by the administratrix, upon the judgment recorded against it. 

We further assume, that the Department will not — contrary to the 
practice established and confirmed by its law ofdcers and the Attorney- 
General-— adjudicate u})on the relative rights and claims of the parties 
under the power of attorney and agreement for fees, and by division of 
the draft, or otherwise, judicially decide what sum is due to Mr. Man- 
ning, as unliquidated damages, for the alleged bieach of contract. 

The only other "special order'' possible, will be for the retention of 
the draft in the Department. Such retention must be for the puqiose — 
either of compelling the administratrix to settle Mr. Mannin^ps claim — 
or of securing the payment of such claim, after adjudication, by the 
proper tribunal. 

1. To retain it for the former puqiose, is to assume that his claim is 
▼alid against the estate, and should be paid, without allowing the ad- 
ministratrix her undoubted right of contesting it, before court and jury. 
The Department must either assume the judicial function of hearing 
and deciding the rights of the parties, inter sese, under the alleged per- 
sonal agreement between them — or else decide them without hearing, 
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and by depriving the administratrix of her judgment, costing her the 
loss of interest upon it — oblige her, practically, under duress, to accept 
its decision. 

2. Nor should the draft be withheld for the purpose of securing pay- 
ment of Mr. Manning's claim, after judicial determination. 

(a) Mr. Manning has already ample security for any claim due from 
the owner of the draft. It belongs solely to the estate, and must be first 
appropriated to meet claims against it. The administratrix is under 
bond, with ample sureties, so to appropriate it. 

(b) He has no right to the security asked. His claim must be in a«- 
sumpsit for damages, for breach of an alleged agreement to employ him 
as attorney. These damages are unliquidated. To secure such claim 
by retention of the draft is to establish the principle, that any alleged 
creditor of a party, in whose favor judgment against the United States 
has been rendered and certified, can secure his claim by, in effect^ gar- 
nisheeing the United States. The Department would assume the novel 
position of refusing to pay a judgment-creditor of the United States, 
until satisfied that such creditor had paid his private indebtedness. 

Moreover, Mr. Manning's claim must be against the parties to the 
agreement; if under any liability, it is a joint liability. How can the 
Department secure his claim, even if reduced to judgment, against sev- 
eral joint contractors interested as distributees in an estate, by with- 
holding a dr^t payable only to the administratrix in her trust capac- 
ity t 

Again, even after an adjudication of the liability of these parties to 
Mr. Manning, the question of title to the draft jnust remain. A Court 
can decide only whether the parties are indebted to Mr. Manning, and 
settle the amount of debt. It will have no jurisdiction to decide the 
latter's claim upon, or right to receive, the detained draft*. The De- 
partment must even then, on its own responsibility, ♦ • • deliver 
the draft to Mr. Manning, or divide it, or continue to retain it until sat- 
isfied the private indebt^ness of the parties, against whom Mr. Man- 
ning obtains judgment, is paid. Neither course is in accord with the 
law and practice of the Department. 

(c) Any detention of the draft is a great injustice to the administra- 
trix of the estate. 

Interest upon it, at 6 per cent., amounts to t450 per month, and this 
is lost to all parties during detention. No limit can be fixed to the de- 
tention for the purpose of securing Mr. Manning. He is the party to 
commence suit, — he can refuse to do so at all, or delay doing so at his 
convenience. 

(d) An order for the detention of the draft, therefore, practically 
obliges the administratrix to pay Mr. Manning whatever he pleases to 
claim, and deprives her of her constitutional right and duty in her 
trust capacity to have a judicial trial upon the respective rights of the 
parties. A suit by Mr. Manning, under these agreements, will involve 
questions of law and fact, and its final determination cannot be ex- 
pected for perhaps some years. In the mean time, the estate will lose 
f450 a month interest,- amounting, in eighteen months, to the whole 
amount of Mr. Manning's claim. The duress which the Department is 
asked to exercise would be effective, and the administratrix, to save the 
estate from loss (inevitable, whatever might have been the result of a 
suit by Mr. Manning), would be forced to compromise, without litiga- 
tion, on his own terms. 

We submit, therefore, that the case should be governed by the gen- 
ei»2 reflations and practice of the Department, and that no reason 
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appears why, by special order, the Department should <le1iver this 
draft to Mr. ManniDg, or withhold delivery from the attorneys of rec- 
ord, and, by detcDtion, work so great an injustice to the judgment- 
creditor of the Government, and so much embarrassment to itself. 

If, however, the case calls for any special order — such order should 
provide merely for the immediate delivery of the draft directly to the 
administratrix of the estate, as the Gov^ernment creditor, recognizing 
no attorney as entitled to it, but leaving all parties claiming rights as 
attorneys to enforce them against the estate. As attorneys of record, 
we agree to such special onler. 



Decision by William Lawbenge, First Comptroller. 

The Secretary of the Treasury is authorized by statute to prescribe 
regulations not inconsistent with li»w, for the performance of the busi- 
ness of the Treasury Departniont (Rev. Stat, 161). This statute is 
merely declaratory, since, Wi^'iout it, the power to prescribe such regu- 
lations is an incident of t\^ general duties of the Secretary (Rev. Stat, 
24^-267; The United states v. Mann, 2 Bro<;k., 9). ^^n statutes, in- 
cidents are always sv^plied by intendments" (Potter's Dwarris, Stat, 
123, citing 2 Instt >^^} ^ I^P-y 1^9 131). The payment of claims 
against the Uuited dtates is a part of the business of the Treasury De- 
partment, and is, therefore, a proper subject for regulations. The 
Becretaiy has, by a rtgalatiou — which has been quoted in the argument 
in this case, and has tl^e force of law — provided, that, in cases certified 
f3r. v^; Aiicnt to the Txoiti^ux^ Department ^' by any commission created 
^ oofrgfn^ss, .be pe. uns certified by said court 6r' commission as the 
attorneys of record shall be reganled as such by this Department, and 
be entitled to receive the drafts in such cases" (Dunnegan's case,2 
Lawrence, Compt Dec, 2d ed., 9G, 97; Di Cesnola's case, /d, 140, 1G3; 
McAllister's case, Id,^ 170). A subsequent regulation declarer that: — 

*^The accounting officers will decide what |>ersons as attorneys or 
daipiants are entitled to receive drafts under the rules of the Depart- 
ment" • (itj.) 

These regulations grow out of the mode of paying claims against the 

United States. The usage is, as to claims certified for payment by the 

^t Comptroller, that he inserts in the Treasury warrant authorizing 

payment, a direction to the Treiisurer, to deliver to the pro[>er claimant, 

or his attorney specified, the Treasury draft issued to make payment. 

Thug, the question is now to be decided by the First Comptroller: to 

vhom shall the Treasurer deliver (he draft in this case f And it is clear 

that, if the general usage, based on the reguhitions mentioned, is to 

prevail, the draft must be delivered to the attorneys of record — C. T. 

and T. H. Bussell. It is claimed, however, that this is a case in which 

^^'speciai order" should be made in favor of Manning. The authority 



* As to the aothority of the First Couiptroller to give dii^ctioDS concerning the pay* 
OMDt of money in certain caecH, nee United States p. Giles et al, (9 Cranch, 2L*i), and 
^cAlliiter'a caae (2 Lawrence, Compt. Dec., 2d ed., I6b). 



14 First Comptroller's OfficCj Treasury Department 

• 

" to make such special orders as may be proper" — contrary to the gen- 
eral usage — is undoubted (Dunnegan's case, 2 Lawrence, Compt. Dec., 
2d ed., 97 ; Di Cesnola's case, Id.^ 146). Thus, the question is presented : 
is any sufficient reason shown to justify the "special order" which is 
asked for? It is maintained in support of the right to such order, 
that the power-of-attorney given to, and contract made with, Manning 
were "a substantial assignment of nine per cent, of the claim," and that 
the draft should be delivered to him as a means of securing payment of 
his proportion thereof, either b^' a voluntary payment by the adminis- 
tratrix, or by force of judicial proceedings to be had against her in rela- 
tion to the draft. 

The distributees of Suchet Mauran, second, deceased, had no author- 
ity to assign any portion of the claim. It was assets of decedent's es- 
tate, the legal title to which vested iq his legal representative. They 
could only make a contract imposing ou them a liability to pay for serv- 
ices to be rendered. Nor is it material to inquire, whether an assign- 
ment was either made, or ratified, by aiiv legal representative of the 
decedent. Such assignment is now disputed. It was said by Attorney- 
General Butler, December 7, 1835 (3 Op. Att.-Geii», 29, 30), in a similar 
case, that: — 

"The executor, being the Megal representative' of the owcer, is prima 
fade the person entitled to receive the money from the govArnment; 
and though, in all such cases, where assignments have been ibade in 
apparently due form, and no objection is ma^ to the right of the assignee, 
it wonld be proper to make payment to the assignee ; yet^ w1umev9r the 
validity of the a^U^MMnt is impeached^ anct oonfticting cUui^iSiM eifet, it is 
undoubtedly the safest course to pay to the person Ugally entitled^ and 
to leave all parties having equitable claims to their appropriate reme- 
dies in the courts of justice." 

See 3 Lawrence, Compt. Dec., Introduction, XLII. 

It may possibly be true, that section 3477 of the Revised Statutes does 
not apply to the claim in this case, since it is payable out of a fund 
which the Government holds in some sense as a trustee; and, hence, 
that an assignment is not prohibited by said section ) it may also be 
possible, that, since the act of June 5, 1882 (22 Stat., 98), assignments 
in such cases as this may be enforced in the Court of Commissioners of 
Alabama Claims, before judgment, or may be valid in equity even after 
payment ( Judson v. Corcoran, 17 How., 614) ; but it does not follow that 
the First Comptroller will recognize, or deal with, the equitable claim- 
ant On the contrary, and without reference to section -3477 of the Re- 
vised Statutes, this Department will not, as a general rule, take cogni- 
zance of any merely equitable claim arising under an assignment, es. 
pecially when, as in this case, it is disputed, and the extent thereof is 
controverted. The reasons for this have already been stated in Judg. 
ment-Assignment case (6 Lawrence, Compt. Dec, 106). The Treasury 
Department generally deals only with parties having the legal title to 
claims (Eeyser's case, 4 Lawrence, Compt. Dec, 263). It may be said, 
also, that the power of attorney and contract relied on to create an as- 
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signmeDt do not bo operate (Trist v. Cbild, 21 Wall., 447 ; Bachman v. 
Lawson, 109 U. S., 060). If the attorney had been permitted to perform 
all the conditions of the contract, and it was obligatory on the legal 
representative of the decedent, the former could have maintained an 
action for the agreed compensation. If he performed the contract in 
imrt, and tendered performance of all, he may have an action for breach 
of the contract, in which his damages may be something less than the 
agreed comi)ensation ; because full performance by him may have been 
attended with expense and loss of time, of which he was relieved by 
only part performance (Star-route Attorney's case, 4 Lawrence, Compt. 
Dec., 543, note; Printers' case, 2 Lawrence, Compt Dec, 2d ed., 505, 
624). 

A contract to pay an attorney -atlaw a per centum or a specific sum 
of money out of the proceeds of a claim for his ser\ices in securing pay- 
ment thereof is valid. In any event, so far as Manning*ti contract U 
concerned J his remedy is not on the judgment, or fund arising there- 
from, but his claim is simply that of a general creditor of the estate of 
the decedent. It is maintained, however, that, on general principles 
of law. Manning has a lien on the judgment, and its proceeds, which 
should be protected by the First Comptroller. If, under a valid con- 
tract with the legal representative of the decedent. Manning rendered 
services — distinct from merely personal or political ^^ influence," some* 
times called lobby services — in procuring legislation under which the 
present claim was provided for, he is, as a general creditor of the es- 
tate, entitled to compensation. Whether for such services^ as distinct 
from those of an attorney in judicial proceedings, a lien, which courts 
Teoognize, exists on the fund in this case, it is not necessary to decide.* 



* In the case of Dodge el al, v. Schell (12 Federal Reporter, 515, 517, 518) it appeared, 
tbatp after a final judgment had been rendered for the plaintiffs, they moved the 
court to vacate the appearance of the attorney of record. That was a caae in which 
tlie plaintiffs had previously agreed with one Douglass, that the latter, who was not 
an »ttomey-at-law, should prosecute said suit by such attorney as he might employ 
at his own expense, and should be paid for his services a sum equal to one-half of 
the recovery. Wallace, Judge, said that: 

" The plaintiffs have the right to collect the judgment themselves, and for that 
purpose to appoint such attorney as they desire. * * * If Douglass had been an 
attorney, the agreement and services would have created a lien. ••••*• 

" It would not be proper to determine now, or by an^ proceeding which cannot be 
reviewed, the amount of the lien to which the executrix is entitled. But for present 
purposes it should be held that she is not to be turned over to a suit at law, to receive 
that measure of compensation at the end of litigation, to which she is entitled now 
b^ore surrendering her lien. It may be the plaintiffs have equities and legal rights 
with which the court has not been impressed, and from which they should not be 
definitely precluded by the present decision. It may ultimately appear that the ex- 
eeutrix should not receive tne whole compensation contemplated oy the agreement ; 
bat the burden should rest upon the plaintiffs, who are seeking to dispossess her of a 
lleo, to show that she is not entitled to the sum which they promisea to pay when 
tiieir claim should be established. 

'* It ia, therefme, ordered, that the plaintiffs* motion be granted ujion the payment to 
tlie executrix of Douglass of one -half of the amount of the Judgment, without pn^J- 
Qdiee to the risht of the plaintiffs to recover at law if they can show themselves en- 
tiiled to the whole sum, or such part thereof as may be just.^ 
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But assuming that courts would hold that such lien does, and can, 
exist in this case, there is no ground upon which the First Comptroller 
can make the ^'special order" asked for. The principles of common 
law accepted by courts are only applied by the executive government| 
HO far as such principles are applicable to its condition and circumstances 
(3 Lawrence, Compt. Dec, Introduction, XXII). This is a necessary 

The subject of the lion of attorneys is disoussed with a citation of many aathorities 
in Overton on the Law of Liens (Chapter VI, $$ 52-73). 

There is appended to the able opinion of Wallace, Circuit Judge, in the case of 

Dodge et aL r. Schell (12 Federal Reporter, 518), the following : 

**Attorxky'8 lien on Judgment. See, generally, [/n JSe Paschal, 10 Wall., 483; 
Wylie V, Coxe, 15 How., 415 ; Trist v. Child, 21 Wall., 441 ; 1 Andrews r. Morse, 12 Conn., 
444 ; Carter r. Davis, 8 Fla., 183 ; Young r. Dearborn, 27 N. H., 324 ; Currier v, Boston. 
&c., R. Co., 37 N. H., 223; Pinder r. Morris, 3 Caiues, 105 ; Ten Broeck r. De Witt, 10 




V, Brinkley, 10 Ind., 102. It does not arise till judgment. Potter v. Mayo, 3 Me., 34, 
Oetchell o. Clark, 5 Mass., 309; Sweet v. Bartlett, 4 Sandf., G61 ; Foot r. Tewksbary, i 
y t. , 97. See Casey v. March, 30 Tex. , 180. Nor nor does i t cover all compensation which 




Tex., 153), and is limited to specific fees or disbursements taxed as costs, and included 
in the judgment. Humphrey v. Browning, 46 111., 477 ; Rooney v. Second Av. R. Co., 
18 N. Y., 3U8 ; Warfield v. Campbell. 38 Ma., 527 ; Forsythe r. Beveridge, 52 III., 268. 
An attorney cannot obtain a lien on a decree rendered in a probate court on a guard- 
ian's final settlement. McCaa r. Grant, 43 Ala., 262. The lien is waived by procuriog 
satisfaction of the judgment, and perfecting the client's title to land attached in the 
action. Cowen v, Boone, 48 Iowa, 350. An attorney cannot obtain a lien under the 
Oregon Code, unless he has a special agreement as to the amount. In re Soroffgin, 5 
Sawyer, 549. Lien on substitution of attorney. See Carver v. U. S., 7 Ct. cl., 449; 
Snpr's V. BroadhcHd, 44 How.,Pr.,411 ; /(f., 426; Leszyusky v. Merritt,9 Fed. Rep., 
68i5.— [Ed." 

In Bussian v. Milwaukee, L. S. and W. Railway Company, decided by the Sapreme 
Court of Wisconsin, December 12, 1882 (3 Ohio [Columbus] Law Journal, 346), the fol- 
lowing is a part of the s^ilabus of the case : 

''After the plaintiff had commenced her action against a railroad company to re- 
cover damages fur personal injuries, and hal employoil counsel to protect her rights, 
the agent ot the company obtained a release from her in the absence of her counsel, 
and when she bad no proper adviser. The execution of the release was urged upon 
her by her attending physician, acting on behalf of th«) company, when she desired a 
postponement until she could consult her counsel. She was uni uformed as to the amoant 
of charges her attorneys would bo entitled to demand for their services, and the de- 
fendant's agent represented that the company would probably defeat her in the action, 
and, if it did not, her counnel would probably absorb whatever damages she might re- 
cover after an uncertain and prolongc<l litigation. Held, thatthe jury were justified 
in finding that the releaise was a fraud - pon the plaintitf." 

A coniproniise, by which the ftlaiutifi' in a judgment releases his claim, cannot af- 
fect the lien of the attorney of record. (Patrick r. Leach, 3 McCrary C, C, 555.) 
In Stanton i'. Enibrey, Administrator (93 U. S., 556), it is said: 

** Professional services were rendered by an attorney, in the first case cited, inproe- 
ecnting a claim a^ainnt. the Republic of Mexico, under a contnict that the attorney 
was to receive five per cent, of the amount recovered. Valuable services were ren- 
dered by the attorney during the lifetime of the claimant' ; but he died before the 
claim was allowed. Subsequently, the eflbrtsof the attorney were successful; and he 
demanded the fulfilment of the contract, which was refused by the administrator of 
the deeedent. Payment being refused, the attorney bronght suit; and this court held 
that the decease of the owner of the claim did fiot dianolve the coiitracty that the claim 
remained a lien m])ow the money when recovred^ and that a court of equity would exer- 
cise jnrisdiction to enforce the lien, if it appeared that equity could give him a more 
adequate remedy than he conld obtain in a court of law. 

Courts of law also adopt the same rule of decision, as sufiiciently appears from the 



Withholding Payment of Judgment — Manning^s Case. 17 

result of the organization, powers, and purposes of the Executive 
Departments. There is not, and cannot be, in this case any lien which 
this Department can recognize or protect. And this is so, without 
any reference to section 3477 of the Revised Statutes. A lien is an 
equitable right, and is generally to be enforced in equity — rarely ever 
at law. As between private parties, courts have authority to enforce 



eecoDd case cited, where the name riife of ileciHion was applitnl aud enforced without 
beeitation or qaalificatioii. Contracts for lobbying Htaiid upon a very different foot- 
iDgy as was clearly shown by the Chief Justice in commenting upon a prior deciHioO) 
in which the opinion was given by Juntice Swayne. (TriHt v. Child, 21 Wull.,4oO.) 

''Nothing need l>e added to what iMcxhiltitod in t\wi cas*^ last mentioned to point out 
the distinction between profesHional servict^s of a legitimate character, and a contract 
for an employment to impro|>erly intliience public agents in the performance of their 
public duties. (Tool Company r. Norris, 2 Wall., r>:<.) " 

It may be inferred, from the authorities relating to the lien of an attorney, and to 
a compromise effected hn a judgment- debtor ^ or kit attorney ^ with a plaintiff not fully ad- 
9i§ed 09 to his legal rightty in the abfenee of kis attorney, when said judgment-debtor, or 
his attorney, effecting the compromise is aware of the plaintifTs want of knowledge 
that such a compromise is fraudulent, and will l>e set aside by proper procee<lings in 
court, whenever it secures to the debtor an undue advantage of the plaintiff, or is 
designed to. and doc^s, on its face deprive the plaintif!''s attorney of the means of 
enforcing a lien recognized at law or in equity. (WJiarton, Agency, 627,628,629, 
and cases cited.) An attorney participating in $uch fraud is unfit to practice law. It 
does not require a careful study of Sharswood's Legal Ethics to reach this conclusion 
{Ex parte, Robinson, 19 Wall., 505; Ex parte, Secombe, 9 How., 0; Ex parte. Garland, 
4 Wall., 333; Ex parte, Bradley, 7 Id., 3i'A; Randall r. Bighani, 7 Jd., 523; Bradley 
9. Fisher, 13 Id., 335; Ex parte. Burr, 9 Wheat., 521>). 

An attomey-at-law is, in legal contemplation, re<iuire<l, not only to act with the 
highest degree of fidelity towanls his client, which may be consistent with integrity, 
bnt also, in the performance of his duties, to be alike honorable and h(»nest, to exer- 
cise good faith to the court and to all parties affect^'d by his conduct, and not to be 
j^ilty of any fraudulent concealment, or of making any false allegation. And these 
principles apply to the conduct of an attorney-at-law in services having no connection 
with judicial proceedings. There are some services, which an attorney may not law- 
fully render. Thus, an agreement for compensation to secure a contract with the 
Government to furnish its supplies, or an agreement for a consideration to procure 
legislation, is against public policy, and will not be enforced by the courts (Tool 
Company v, Norris, 2 Wall., 45, 54). So, a contra<?t to procure the passage of a law 
by personal or political influence is void (Marshal r. Baltimore and Ohio R. R., 16 
How., 314; Trist v. Child, 21 Wall., 441). 

On the same principle, a contract for reward to procure the pardon by the President, 
or Governor of a State, of a person convicted of crime, or to render services by exert- 
ing personal or |>olitical influence in endeavoring to procure such pardon is contra 
honoe moree and void. An attoruey-at-law who makes such contract may, to say the 
least, be denominated a disreputable pra(;titioner. Assuming that such attorney may 
properly present a strictly legal argument, or evidence as to any material fact in sup- 
port of an application for panlon, yet, if he does even this without disclosing to the 
executive pardoning power the fact that he is acting as attorney retained for a consid- 
eraUom^ and without having sufficient reason to suppose that his position as such is 
nnderstood by such execntive authority, he is gailty of a auppreeeio reri, his conduct 
ia frandnlent, and he is nnfit to perform the honorable and trustworthy duties of an 
attomey-at-law. A citizen may properly, in the interests of justice, ask for the pardon 
of a criminal, and, when he does so, the influence of his nnbiased Judgment may have 
^real weight. But when for a pecuniary consideration he makes the same appeal, it 
may carry mnch less weight. 
6 JLAWB 2 
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liens on funds, of which they can obtain possession, or control, by 
process against parties. Courts may pass upon the equitable rights 
of parties, even after payment by the Treasury Department (Comegys 
et al. V. Vasse, 1 Pet., 193 ; Prevail v. Bache, 14 Id., 97 ; 3 Lawrence, 
Oompt. Dec, Introd., XXXVIII). But courts cannot make any officer 
of the Treasury Department a party to a proceeding in court, and direct 
him to pay money under its order (Keyser's case, 4 Lawrence, Compt. 
Dec, 261 5 Draft case, 1 Lawrence, Compt. Dec, 2d ed., 11). flow far 
courts may, by proceeding in personam^ control parties having the cus- 
tody of a Treasury draft, it is unnecessary now to consider (Id. ; Trist 
V. Child, 21 Wall., 441). That question can only arise, after such draft 
has passed into the custody of some person having authority toindorse, 
collect, or control it. Whatever may be the powers of courts, execu- 
tive officers can make no inquiry as to a lien in such case as this. They 
cannot by any process enforce a lien. They can issue no writ for this 
purpose. They cannot enforce the taking of evidence for such purpose. 
When officers have no authority to enforce a particular remedy, there 
can be no right requiring it, which they can recognize. The law does 
not deal in impracticabilities, nor create absurdities. No right to a 
" special order ^ exists by force of txuy lien, since there is none. 

The duty of the Treasury Department is, to pay the claimant who has 
the legal right to the judgment, and to give her, or her legal attorney, 
whose authority is admitted or clearly proved, the custody of the draft 
issued to make payment. The claimant has a right to select her own 
attorney. The Treasury Department cannot select one for her. It 
does not have the means, which courts have, of taking evidence, and 
of deciding controverted questions, as to the authority of an attorney. 
Regulations may, as they do, for the transaction of the business of the 
Department, prescribe that the attorney of record in court shall generally 
be the attorney to receive a draft in such case as this. The authority' 
of such attorney has the sanction of a court. Beyond this — this Depart- 
ment cannot inquire into the existence of liens mxoWing jt^icial ques- 
tions, nor entertain proceedings in the nature of a creditor's billj nor 
give a remedy to general creditors. The exercise of any such jurisdic- 
tion would involve the executive government in inextricable difficulty — 
frequently in loss — and would usurp the functions of the judiciary 
(Keyser's case, 4 Lawrence, Compt. Dec, i'63, 332 j 3 Lawrence, Compt. 
Dec, Introduction, XXXVIII). 

The attorneys of record have not waived, and do not waive, their right 
to receive possession of the draft. They had a right under section IS 
of the act of June 23, 1874 (18 Stat., 249), as it says and provides, to 
apply to the court which rendered judgment, to " allow, out of the 
amount thereby awarded, such reasonable counsel and attorney's fees 
• • • as the court shall determine is just ♦ • ♦, which allowance 
shall be entered as part of the judgment • • • • and a warrant shall 
issue from the Treasury in favor of the person to whom such allowance 
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shall be made." This is not the exclusive remedy of any attorney to Be. 
cure compenBation for his services. Said act is not a negative statute^ 
and, hence, does not repeal the common law or other statutory remedies, 
which any attorney may have. They are concurrent (Bishop, Written 
Laws, 163-164; Sedgwick, Construction Stat, and Const. L., 2d ed., 
31; Potter^s Dwarris, Stat., 74 ; Maxwell, Stat, 2d ed., 186; Hardcastle, 
Statutory Law, 167-170). The statute does not create the right of any 
attorney to compensation. Such right exists by contract, express or 
implied, at common law. It is only when a statute creates a right and 
provides the means of enforcing lY, that the statutory reme<ly so provided 
is exclusive (Haycraft r. United States, 22 Wall., 81 ; s. c, 10 Ct. CI., 
95 ; The State of Ohio ex rel. Grisell v. Mario w, 15 Ohio, St., 114 ; Bach- 
man r. Lawson, 109 United States, 660; Pugh r. United States, 13 
Wall., 633). A statute, in giving a statutory action or remedy, may, 
of course, take away the common-law right of action (when not pro- 
tected by the Constitution), of an attorney to sue for his compen- 
sation; but no statute has done this. As stated, the attorneys of 
record, therefore, have not waived their right to the custody of the 
draft in this case. No attorney has waived any common law or stat- 
utory right. No reason is perceived why the draft should be deliv- 
ered to attorneys not of record, to the exclusion of those whose right 
is clear, and undisputed by the judgment-creditor. In some cases, when 
a dispute arises as to which of two parties is the owner of an entire 
claimj or is entitled to receive and indorse a draft, the United States 
may file a bill of interpleader, to require them to go into court to have 
their legal, or even equitable rights, determined (3 Lawrence, Compt. 
Dec., Introduction, XXXIX; 5 Op. Att.-Oen., 671). But no such ques- 
tion is now presented. There is no ground upon which the Department 
would be justified in withholding payment of a portion of the judgment 
mentioned — as 9 per cent, thereof— to await a litigation between Man- 
ning and the administratrix of the decedent. If this course were au- 
thorized, there is no allegation that the estate of the decedent is insol- 
vent; and, hence, it is not to be assumed that such course is necessary 
to secure the rights of Manning. A court will not take possession of 
any part of the fund in favor of Manning, unless he has a lien on it; 
and if so, he may properly be left to his remedy there. No reason is 
shown for the interference now asked. It cannot be assumed, that the 
attorney who now asks for a ^^ special order" cannot secure an ample 
remedy in the courts, either against the legal representative of the 
decedent, or against the distributees of the estate who are parties to 
the contract with such attorney. 

The order is, therefore, that the draft in payment of the judgment in 
this case be delivered to the attorneys of record. 

Tbxasubt Department, 

First Comptroller's Office^ January 1, 1885. 
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NOTE BY FIRST COMPTROLLKR. 

The following contains valnable information in relation to the ** receipt and invest- 
ment of the Geneva award mone^* " :* 

Chambers of the Court of Claims, 

WaBhington, D, C, June 22, 1882. 

My Dear Sir : The circnmstances connected with the payment of the Geneva award 
by Great Britain to the United States and the investment of the money received, aUoat 
which yon inquire in your letter of the 17th instant, are quite fresh in my memory, 
although they took place nearly nine years ago. The importance of the transaction, 
and the interest manifested by the public at the time, as to how the transfer from Lon- 
don to Washington of $15,500,000 in gold coin, weighing more than twenty-eight and 
a half tons, was to be accomplished, and its probable enect apon business, served to 
impress the details upon my mind. 

It was provided by the treaty that, **In case the tribunal find that Great Britain 
has failed to fultill any duty or duties as aforesaid, it [the tribunal] may, if it think 

g roper, proceed to award a sum in g^roas to be paid by Great Britain to the United 
tat^s for all the claims referred to it; and in such case the gross turn so awarded 
shall be paid in coin by the Government of Great Britain to the Government of the 
United States, at Washington, within twelve months after the date of tha award." 
(17 Stat., 8ti6.) 

In September, 1872, the Arbitrators awarded ''to the United States a snm of 
$1S,500,000 in gold, as the indemnity to be paid by Great Britain to the United States, 
for the satisfaction of all the claims referred to the consideration of the tribunal, con- 
formably to the provisions contjiined in Article VII of the afore^taid treaty." 

The amount awanled became payable in September, 1873. By act of March 3, 1873 
(17 Stat., GOl), Congress provide<i that ** immediately upon the payment of the snm of 
money awarded to the United States by the Tribunal of Arbitration at Geneva, to bo 
paid by the Government of Great Britain, the same shall be paid into the Treasury, 
and used to re<leem, so far as it may, the public debt of the United States. And the 
amount equal to the debt so redeemcnl shall be invested in the five per cent, registered 
bonds of the United States to be held subject to the future disposition of Congress.'' 

During the spring and summer of that year, there was manifested through the pub- 
lic press, and otherwise, much anxiery among the bankers and business men oi the 
country, especially in the great financial and commercial center, New York city, lest 
the transfer at one time of so large an amount of gold might seriously affect and dis- 
turb, temporarily, the exchanges and other business relations between this country 
and Europe. To avoid this anticipated difficulty was a matter of serious considera- 
tion. A plan was adopted and successfully carried out, through which the whole 
amount was paid and invested without making the slightest impression upon the 
money market or the business of either of the two countries concerned, for a single 
day. 

At that time the Treasury Department was engaged in calling in for redemption the 
six per cent, bonds of the United States, and paying for them with the proceeds of 
the sale of the five i>er cent, bonds of the funded loan, under tbeactof July 14, 1H70(16 
Stat.. "^72.) For that purpose it had an agency in London, conducted exclusively 
by otficers of the Department who had been sent out from Washington. This agency 
was made u.ne of to facilitate the receipt and investment of the Geneva Award money. 

On June li, 1*^3, a call wjis issued by the Secretary of the Treasury for the redemption 
of twenty million five-twenty six per cent, bonds of the loan of 1862. It was the fifth 
call for the re<leniption of bonds, and maturtul September 6, 1873, three months from 
the datenf its issue, in accordance with the terms of the act of July 14, 1870. Four 
and a half million bonds beyond the amount n^quired for investment of the award 
money were called, because it had been found by experience that many bonds of 
every call were not sent in promptly for nnlemption, but were held by the owners, 
through want of information or otherwise, until long after maturity of the calL It 
was thought that of twenty million the fifteen and a half million would be redeemed 
within the three months. 

MoMt of the coupon bonds of that loan were held in Europe and could be purchased in or 
thnmgh the London market. On the day of the issue of thiscall, instructions were for- 
warded to the Treasury agents in London, that if ])arties de>ired to deposit with them 
called bonds, or matured coupons (which were ]iractically the same as coin) to the credit 
of persons in this conntry, to be applied in payment ofmoney payable to the United 
States on or after the time of the maturity of the call of that date) they might receive 
the same, and telegraph, from time to time, the amount so received, and the names of 
the parties to whose credit the deposits were made. The bonds and coupons were to be 

* Mr. Hackett's rolame. entitled " The Genera Award Act«, with not«« and references to Dvciiiioas 
•f the Coort of the Commusionen of Alabama Claims," was pablished by Little, Brown it Col, Boatea, 
"" in 1882. 
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canceled and forwarded to the Treasury Department at Washiu/^on at the earlioNt 
pooaible moment aAer receipt. The account was not to he nihij^Ifd in any way ^ ii li 
thatof tbe receipt of bonds and oonpons in connection with other fundin^^ oprratioiiH. 
The amounts payable on account of snch deposits were to be accounted for and settled 
by the Treasurer of the United States, at Washington. 

At the same time, the parties who were understood to he employed by the British 
OoTemment to make the transfer of the Geneva Award money were noli fled of 
these instructions, as were also the public through the journals o^ the day. There- 
upon those parties commenced buving called boudMand matnred coupons and turning 
tbem over to the Treasury agents in London. Bcfi»re theexpiration of three months, 
when the award money became payable, they hail deposited in the United States 
Treasury, either directly or through the London agency, the whole fifteen and u half 
million dollars, and had taken coin certificates for the payment of the same, in differ- 
ent sums, from time to time, as the deposits were made, instead of drawing the coin 
from the Treasury in payment of their bonds and coupons. 

On September 9, 1873, all these certificates were retumeil and canceled, and one 
coin certificate for the full amount was issued to the depositors, and made payable to 
their order. This they indorsed ''to the Joint order of H. B. M. Minister or Charge 
d' Affaires, at Washington, and Acting Consul-Oeneral at New York/' Those officers, 
8ir Edward Thornton, Minister, and Mr. Archibald. Cousul-General, indorsed the same 
to the Honorable Hamilton Fish, Secretary of State, at the State Department in 
Washington, in payment of the Geneva Award; and payment was thus consummated. 

Mr. Secretary Fish then indorsed and cleliverc<i this certificate to the 8ecrt*tary of 
the Treasury, who issued to him therefor one five per cent, registered bond of the 
funded loan for the whole amount. There were no engraved bonds of that denomina- 
tion, of course, and the one delivered was elegantly written out with a pen, in exact 
similitudo, ornamentation and all, with the engrave<l bonds of the same loan. Thin 
bond has been photographed at the Treasury Department, and many copies have 
been called for and furnished to persons who desire to preserve them as enriosil ies con- 
nected with a great historical event — the settlement of the ** Alabama C'luims/** 

Thus you will see that the whole business was done without the payment of actnal 
eoin into the Treasury. The bonds and coupons in Europe were iMMight np with 
money paid there, not by the United States Government, and, together with those de- 
posited here, were redeemed without the payment of money, but by the issue of coin 
eertificates, which were paid or redeemed in a bond of the funded loan. The trans- 
action was carried on so gradually, extending over a perifMl of three months, that its 
effect upon exchange or business was too insignificant to attract itotice of any kind, 
i^ indeed, it had any effect whatever upon either the one or the other. 

As to the arrangements between the British Government and the parties whom it 
•mployed to make the transfer of the money from London to Washington, or among 
those parties themselves, the Treasury D^^partment hert> had no concern and no knowl- 
edge. The United States employed nobody in the business ontside (»f their own offi- 
cers, and they paid nothing to any one on account of it. Tliey profited by the opera- 
tioD in funding fifteen andahalf million dollars of bonds drawing six percent, interest 
into a bond drawing only five per cent, iuterest, and this they did without paying 
eonimissions or incurring any expenses whatever. 

All these facts are matteni of record in the Treasury Department, and I have stated 
only what can be found there by diligent search among the immense archives of that 
great Department. 

I am, very respectfully and truly, yours, &c., 

WILLIAM A. RICHARDSON. 

Frank W. Hackktt, Esq., 

Wagkingion, D. C, 



*C<iple«of this bond and the certiflcst« of deposit, with the iodoiitemeDts thereon, siefsivon in Mr. 
Bsefcett's book. 
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IN RE ACCOUNT OF DISTRICT ATTORNEY UNDER SECTIONS 824 AND 838 
OF THE REVISED STATUTES, AND THE ACT OF FEBRUARY 22, 1875 (18 
STAT. 333). IN THE DISTRICT COURT OF THE UNITED STATilS FOR THE 
EASTERN DISTRICT OF MISSOURI, NOVEMBER TERM, 1884.— EXAMINA- 
TION-FEE CASE.^ 



I. It has beeu held by the Secretary of the Treasury that he will not approve any 
claim of a United States District Attorney for compensation under section 838 
of the Revised Statutes in any case not " tried or disposed of," before the proper 
judge. Hence, when no prosecution is instituted, compensation cannot be 
allowed for ^^ inquiry and examination " by a United States District Attorney 
to determine whether cases reported to him by collectors of internal revenue 
for violations of interual-reveune laws shall be prosecuted in court. {Dittrio^ 
Attorney's case, 5 Lawrence, Compt. Dec, 138.) This ruling of the Secretary 
was different from an opinion expressed, rather thau decided^ in Connolly's case^ 
4 Lawrence, Compt. Dec, 45. The same question arose in the District Court 
of the United States for the Eastern District of Missouri, and it was, by Treat, 
Judge, held: 

(1) Wheu any collector of internal revenue reports to a United States District At- 

torney according to law (Rev. Stat., 838) any case in which any fine, penalty 
or forfeiture has been incurred in any district of such attorney for the violation 
of any law of the United States relating to the revenue, and such attorney 
upon inquiry and examination shall decide that proceedings cannot be sus- 
tained, or that the ends of public justice do not require that such proceeding^ 
should be instituted, such attorney is entitled to receive, and be paid from the 
Treasury such sum as the Secretary shall deem just and reasonable upon the 
certificate of the proper judge for expenses incurred and services rendered in 
all such cases. 

(2) Under the act of February 22, 1875, (18 Stat., 333) all accounts for fee«, etc., 

whether under sections 824 or 838 should be considered within its provisions. 

Treat, District Judge. — An account of the XJ. S. District Attorney 
is presented for the certificate of the Judge, under Section 838, as to 
certain cases enumerated. 

Under Section 824 his fees in most cases become certain, as the Court 
records show; yet there are many concerning which evidence dehors 
the Court records is necessary, viz: — presence before Commissioners, 
travel, etc., etc. 

It is important to look at the dates of the statutes so that the imper- 
fections or mischiefs to which later statutes are aimed, may famish 
guides for interpretation. Under Section 824, (looking to the dates of 
the acts consolidated,) the District Attorney was allowed fees only in 
cases actually instituted in the Court, or with respect to proceedings be- 
fore U. S. Commissioners and attendant travel. 

It became apparent to this Court, years ago, that such proceedings 
before U. S. Commissioners were liable to abuse, involving injury to 
parties proceeded against, and instituted, it might be, to give fees to 
Deputy Marshals and Commissioners, and involving unnecessary fees 

* This case should be read in coDuection with Keasbey's case, 1 Lawrence, Compt. 
JDec, 2d ed., 172; Leake's case, 2 Id., 445; CounoIIy's case, 4 id., 45, and Diatriot 
Attoroey'a case, 5 Id,, 138. 
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and trayelliug expenses for the District Attorney. Hence the following 
rale of Court was made ; and later the proper Department snggested a 
like rule for all U, 8. Courts : — 

In every criminal proceeding before a United States Commissioner, 
be shall, before issuing subpcenas for the bearing of the case, cause the 
proper United States District Attorney to be informed thereof, and 
await a reasonable time his action with reference thereto ; and when 
the commissioner has di8pi>8ed of the ca.se, he shall cause the original 
complaint together with a brief statement of his action thereunder 
and the original recou:nizance, if any, and copy of the commitment or 
mittimus, duly certified, to be promptly filed in the clerk's office of the 
projier United States Court. And before taking bail, when the pris- 
oner is held for the action of the grand jury, the commissioner should 
cause notice of the time and place for hearing the application for bail, 
to be given to the District Attorneys. 

In the ordinary administration of the law, when complaints were 
made, the District Attorney was bound to act thereunder, by refusing 
to proceed thereon, or by causing examination to be had before 
Commissioners, etc. If he was of opinion that the complaint was 
groundless, it was his duty to proceed no further. It is true, that a 
large measure of responsibility was thus cast upon him ; yet as he 
represented the Government that prosecutes offenses, and never i)erse- 
cutes the innocent, the duty to determine when complaints were frivo- 
lous, or otherwise, rested primarily with him. Were not this so, he 
would make, through his office, the Government the agent of private 
malice or of blackmail. There must be in the very nature of judicial 
administration, preparatory examinations by the District Attorneys as 
to private complaints; otherwise the innocent as well as the guilty 
would be alike confounded in indiscriminate prosecutions at the insti- 
gation of those who have only personal ends to subserve. As the law 
then stood, and now stands, the accused, however wronged, pays his 
own costs and expenses ; so that it often happens that the innocent, 
when acquitted, suffers more than the guilty. Such a condition of af- 
fairs caused this and other Courts to exact careful scrutiny from the 
District Attorneys prior to prosecutions before Commissioners or the 
Court. 

But under the revenue systems Collectors undertook to discriminate 
in cases of violations of law, and on their judgment reported or refused 
to report alleged offenses. They mnde themselves, thereby, judges in a 
modified sense, of said offenses. Congress cut up (Section 838) such 
arbitrary power, or conduct, by requiring all such matters to be re- 
ported to the District Attorney. On the incoming of such reports, it was 
made the duty of the District Attorney to examine the same, and insti- 
tate proper proceedings in Court, ^' unless upon inquiry and examination^ 
he shall decide that such proceedings cannot probably be sustained^ or that 
the ends of public justice do not require that^uch proceedings be institutedJ*^ 

This statutory rule sought to enforce elemental principles, coupled 
with an obligation upon revenue officers to report to the district 
attoraey. 
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It is ob\nous tbat, if the District Attorney, iu order to accumulate fees, 
caused judicial proceedings to be instituted on every report so made, 
not he alone, but other officers, would devour the Government, or the 
accused, with useless costs and expenses. Hence the wise provision of 
Section 838, viz : — 

"And for the expenses incurred and services rendered in all such cases, 
[where it was decided not to bring suits,] the District Attorney shall re- 
ceive and be paid from the Treasury such sum as the Secretary of the 
Treasury shall deem just and reasonable upon the certificate of the 
judge before whom such cases are tried or disposecl of." 

Resting upon an extremely narrow and literal construction of the 
words last quoted, it is said^ that the Treasury Department has ruled 
that the provisions of the section apply only to cases actually institutedt 
thereby defeating the broad purpose and just ends sought to be attained 
by the statute. There was no need of a new statute to give the District 
Attorney fees in cases instituted; but there was need of compelling him 
to bring no suits, until full examination first had in his office. If suits 
were to be brought on all reports made, however frivolous, and thereby 
his and other costs incurred to the detriment of the public treasury and 
the otttrage of the citizen, the statute in question would not have been 
passed. To prevent so lamentable a condition of affairs, and to secure 
an honest and diligent investigation, Congress provided that for such 
investigation proper compensation be awarded, without compelling the 
unjustifiable and expensive process of useless litigation. 

But, it is urged, that the lauj^uage of Section 838 is confined in terms 
to a " certificate '^ of the judge before whom "such cases are tried or 
disposed of," and hence the District Attorney, who by the Se(5tion is 
required to make "due inquiry and examination" to avoid wrongful 
suits, must lose all compensation or bring suits, regardless of their 
merits. Such an interpretation seems suicidal. In a very narrow sense 
no "case" is tried or disposed of by a judge until formally instituted io 
Court; yet many accusations and proceedings, through habeas corpus^ 
or before Commissioners, etc., etc., are "disposed of," without techni- 
cal trial. The term " case" as used in the statute was intended to cover 
i^nd does cover, all complaints reported by revenue officers to the Dis- 
trict Attorney, which might be subject, to the final determination of the 
Court, by trial or other action had therein. They have come within the 
reach of judicial administration and are within the purview of the 
Statute. If this be not so, then the mischief sought to be cured, will 
still exist, with increased force. 

It is held, therefore, that the expenses and services of the District At- 
torney's office in examining revenue rejmrts, when no judicial actioQ 
thereon is thereafter formally instituted, fall within the rule for compen- 
sation prescribed. True, the judge must be satisfied as to said expenses 
and services, in order to certify what is "just and reasonable." Some 
of the cases involve as large a measure of "inquiry and examination '^ 
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as if they had passed through indictments to a final trial, with heavy 
costs for witnesses and jury service — all of which can be saved to the 
Government ; and consequently are within the ))urview of the statute. 

TVhat is meant under Section 838, by ''cases tried or disposed of be- 
fore the judge^f Section 824 fixed the fees of the District Attorney in 
c^ses formally prosecuted before the Court, Hence if Section 838 is 
to be limited to such cases, then there is no ground for the action of 
the judge, unless Section 824 is to be construed to override the pro- 
visions of Section 838. If the latter Section is designed to cover all 
**• cases " instituted in Court formally, and no others, then what becomes 
of the fixed rates under Section 824 1 May the judge disregard statu- 
tory fees t What are tried, etc., before the judge as contradistinguished 
from the Court? 

If the views suggested, limiting compensations to ''cases" formally 
instituted, are to prevail, then a direct conflict between those Sections 
is presented. 

The two Sections are reconcilable. They pertain to different mat- 
ters. Section 824 fixes rates of comi)ensation when suits, etc., are form- 
ally instituted ; and Section 838 provides for the compensation to be 
given when suits are not instituted, on revenue reports made, but dis. 
posed of by the District Attorney in his oflfice. Section 838 must be 
limited to the latter "cases," and is designed to provide therefor; 
otherwise Section 824 is in conflict. 

The purpose of the statutes is to fix fees in prescribed cases under 
Section 824,'and to leave to the judge, under Section 8.58, the determina- 
tion of the pro|)er measure of compensation in cases disposed of in the 
District Attorney's office, which, though not formally before the Courts 
may be brought there; otherwise, the judge might allow, under Section 
838, compensation, regardless of Section 824. In one sense only a few 
cases are determined by the judge as such, but by the Court, Certainly^ 
narrow distinctions of that nature should not defeat the clear intent of 
statutes. 

It is not necessary to enter upon a discussion heretofore presente<i by 
this Court, of the constitutional validity of Acts of Congress devolving 
on judges, eis nominibuSy the functions of auditors. It must suffice that 
the measure of compensation should be largely measured by rates named 
io Section 824. Taking those rates as a guide, I have examined the ac- 
coant presented in open Court. 

Until the act of February 22, 1875 (Supplement, p. 145, Ch. 95), the 
act« of Congress seemingly contemplated the immediate auditing by the 
Judge, without formal proceedings in open Court. Since that act, all 
accounts for fees, etc., whether under Section 824 or 838, should be con- 
sidered within the act of February 22, 1875. Hence I have caused this 
aocouut to be presented in open Court, and after consideration thereof, 
the Court orders the same approved. 

SAMUEL TREAT, 

Judge. 
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IN THE MATTER OF THE AVAILABILITY OF THE APPROPRIATION MADE 
FOR THE PAY OF THE NAVY AND MARINE CORPS BY THE ACT OF JULY 
7, 1884 (23 STAT., 262), APPROPRIATING MONEY '*FOR THE PURPOSE OF 
PROVIDING FOR THE EXPENSES OF THE NAVAL SERVICE FOR THE 
SIX MONTHS ENDING DECEMBER 31, 1884."— NAVY-PAY CASE. 



1. The appropriation made by the act of July 7, 1884 (23 Stat., 262), for the pay of 

the Navy and Marine Corps, is continuous and availablt) until exhausted. 

2. The Secretary of tTie Treasury, in granting a warrant for the advance of money 

from such appropriation to. a disbursing officer, must decide whether it is in 
pursuance of an appropriation by law ; and the First Compttoller, before coan- 
tersigning any such warrant, must decide that it is ** warranted by law." 

January 8, 1885, the Fourth Auditor, in a letter to the First Comp- 
troller, says : 

By permission of the honorable Secretary of the Treasury, I have the 
honor to subp^it for your decision the following question : Can the un- 
expended balances under " Pay of the Navy'' and " Pay of the Marine 
Corps'' be used for the pay of officers and men of the Navy and Marine 
Corps accruing since the Slst of December, 1884! 



Opinion by William Lawrence, First Comptroller. 

The act of July 7, 1884 (23 Stat., 262), provides that— 

" For the purpose of providing for the expenses of the Naval service 
for the six months ending December thirty-first, eighteen hundred and 
eighty-four, there is hereby appropriated out of any money in the Treas- 
ury not otherwise appropriated one-half or fifty per centum of the sums 
of money (and for the like purposes and continuing the same provisions 
relating thereto) as were appropriated for the service of the fiscal year 
ending June thirtieth, eighteen hundred and eighty-four, by the act 
entitled 'An act making appropriations for the naval service for the 
fiscal year ending June thirtieth, eighteen hundred and eighty-four and 
for other purposes' approved March third, eighteen hundred and eighty- 
three (except as hereinafter declared), subject to all the limitations and 
conditions in respect to the disbursement of the appropriation hereby 
made that were imposed by said act and the other laws of the United 
States upon or in respect to the appropriations made by said act." 

The act of March 3, 1883 (22 Stat., 472), being " an act making appro- 
priations for the naval service for the fiscal year ending June 30, 1884, 
and /or other purposes^'' contains these provisions: 

"That the following sums be, and they are hereby, appropriated, to be 
paid out of any money in the Treasury not otherwise appropriated, for 
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the naval service of the Govenimeut for the year ending June thirtietby 
eighteen hundred and eighty-four, and for other purposes: 
For the pay of the Navy for the active list, namely :" 

The act then specifies the officers and men of the ¥avy for whose ben- 
efit the appropriation is made, and adds: 

44 • • • iQ q\\j three million nine hundred and forty thousand eight 
hundred dollars • • •.'' 

"MARINE CORPS. 

For pay of officers on the active-list, as follows: • • • ^ ( M, 479.) 

It then describes the officers and men of the Marine Corps and ap- 
propriates specified sums for the payment of their salaries and compen- 
sation. 

Under the act of July 7, 1884, there remained on the books of the 
Treasury Department, January 1, 1885, unexpended and to the credit 
of Pay of the Navy, ♦2,818,081.36, and to the credit of Pay of Marine 
Corps, $277,190.03. These amounts will be somewhat reduced in the 
payment of past-due salaries. The question presented, therefore, is 
whether, after such payments are made, the balances remaining unex- 
pended are available for the pay of officers and men of the Navy and 
of the Marine Corps, for salary and compensation accruing nince the 
Slst of December^ 1S84 1 If this question should be decided solely on the 
terms of the acts cited, the appropriations mentioned could only be a^i- 
plied in paying salaries and compensation due prior to January 1, 1885. 
But the act of July 7,1884, which makes the appropriations in question, 
expressly provides that the moneys are appropriated, " subject to all the 
limitations and conditions in respect to the disbursement of the appro- 
priations hereby made, that were imposeil by said act [of March 3, 1883, 
22 Stat., 472] and the other taicso/the United Stnt^s upon or in respect to 
the appropriation made by Maid act^ This provision was doubtless un- 
necessary so far as it relates to ^^ the other laws,'' since, as a rule, 
every general statute is subject to the limitations and provisions of 
other general acts which relate to the subject thereof. It was, how- 
ever, inserted ex abundanti cautela. Among ^* the other laws " applica- 
ble to the appropriation acts mentioned, and the moneys thereby ap- 
propriated, for " the pay of the Navy and Marine Corps," is the act of 
Jane 20, 1874 (18 Stat., 110, sec. 5), which contains this provision : 

"That from and after the first day of July, eighteen hundred and sev- 
enty-four, and of each year thereafter, the Secretary of the Treasury 
shall cause all unexpended balances of appropriations which shall have 
remained upon the books of the Treasury for two fiscal years to be car- 
ried to the surplus fund and covered into the Treasury : Provided, That 
this provision shall not apply to permanent specific appropriations, ap- 
propriatious for rivers and harbors, light-houses, fortifications, public 
buildings, or the pay of the Navy and Marine Corps; but the appropria- 
tians named in this proviso shall continue available until otherwise oraered 
hy Congress,^ 
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This seems to be too clear to leave room for doubt as to its coustruc- 
tion. All appropriations for ''the pay of the Navy and Marine Corps,''' 
by the express terms of the act of June 20, 1874 (18 Stat., 110, sec. 5), 
*' continue available until otherwise ordered by Congress.^ 

This accords with the view advanced by the Second Comptroller, in 
an opinion given to the Fourth Auditor, April 11, 1876.* 

It may be said, however, that the ett'ect of the act of June 20, 1874 
(18 Stat., 110), is only to make appropriations for the pay of the Navy 
and Marine Corj)s indefinitely available for paying expenses incurred dur- 
ing the particular fiscal year mentioned in the appropriation act, but 
not for paying to officers and men their compensation accruing after such 
year. The act of June 20, 1874, does not, in terms, make any such lim- 
itation. Its language is that such appropriations '^ shall continue avail- 
ablCj until otherwise ordered by Congress.'^ Available indefinitely for 
whatt Manifestly for the naval service — the purpose for which the 
appropriation was made. It may be said that the act of March 3, 188^ 
(22 Stat., 472), makes an appropriation *Mbr the year ending Juno 30^ 
1884," and that of July 7, 1884 (23 Stat, 2C2), is, in terms, "for the ex- 
penses of the Naval service for the six months ending December 31, 1884.*^ 
But it also provides that the appropriation is made ^^ subject to all the 
limitations and conditionSj in respect to the disbursement of the ap[)ro- 
priation hereby made, that were imposed by said act [of March 3, 1883 
— 22 Stat., 472] and the other laws of the United States upon or in respect 
to the appropriations made by said act.'' The ''other laws" include the 
act of June 20, 1874 (18 Stat., 110), which makes the appropriations 
** available until otherwise ordered by Congress." This latter act is as 



* This was as follows : 

Treasury Department, 
Second Comptroller's Office, 
Washington, D. C, Api-il Wth, 1076^ 
Hon. 8. J. W. Tabor, 

Fourth Auditor, 
Sir: Yoar letter of the 10th instaut, reqiieatiug a decision of this office, as to the 
oonstmction of that portion of the legislative and execative appropriation act ap- 
proved June 30th, 1874, as relates to the nnexpended halances of each fiscal year, of 
the appropriations of •• Pay of the Navy," and *'Pay of the Marine Corps" has been 
received. 

In reply I have to say that aft^r a careful consideration of the question, I am olearl j 
of the opinion, that the appropriations of ** Pay of the Navy" and " Pay of the Ma- 
rin© Corps" are exempted from the operations of the law, contained in the first part 
of the section of the act to which you refer (18 Stat., 110, 111) by the proviso which 
follows, and that these appropriations are thereby made permanent and continuoas, 
nntil otherwise ordered by Congress. 

In the practical application of this rule, to the set^tlement of accounts coming under 
these appropriations, it appears to me, the proper and the most simple plan to dis- 
burse in all cases from the current appropriation, bringing forward any balances re- 
maining unexpended in previous appropriations. 

C. C. CARPENTER, 

Comptroller, 
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mach a part of the appropriatiou acts as if embodied therein and as a 
part thereof. 

The purpose of Congress, in the act of June 20, 1874, may be ascer- 
tained also by reference toother appropriations therein mentioned, and 
upon the maxim, noscitur a aaciis. This act requires the Secretary of 
the Treasury to ** cause all unexpended bahmces of ap[)ropriations which 
«hall have remained upon the books of the Treasury for two fiscal years 
to be earned to the surplus fund and covered into the Treasur^'.'^ If 
this applied to all appropriationSy none could bo uned for any purpose 
after it had "remained upon the books of the Treasury for two fiscal 
years.^ The act, however, by a proviso^ saves from such result several 
classes of appropriations which, it declares, <^ shall continue available 
until otherwise ordered by Congress.'^ 

Among the appro))riations covered by the proviso^ and so made avail- 
able indefinitely, are the following: 

1 . " Permanent specific appropriations." Appropriations of this class, 
after they become available, are available indefinitely for paying ex. 
penses, without reference to the year in which these expenses have been 
or may be incurred. This is so well understood as to require no argu- 
ment. (1 Lawrence, Compt. Dec., 2d ed., App., Ch. xiv, 581.) Appro- 
priations for "the pay of the Navy and Marine Corps'* are covered by 
the same jn-orwo, and — noscitur a sociis — they are similarly available. 

2. "Appropriations for rivers and harbors" are covered by the same 
proviso. These appropriations, after they once become available, con- 
tinue available, indefinitely, without reference to the year in which ex- 
penses may be incurred. They are generally, in form, not made for 
any specified year. (Act June 23, 1874, — 18 Stat., 237 ; act March 3, 
1875, — 18 Stat., 456 — et id omne genus.) Appropriations for the pay of 
the Navy and Marine Corps are covered by the ssime proviso^ and — nosci- 
tur a sociis — they are similarly available. 

3. "Appropriations for light-houses" are covered by the same proviso. 
The same Congress which passed the act of June 20, 1874 (18 Stat., 
110), passed the act of March 3, 1875 (18 Stat., 456), entitled "An act 
making appropriations for sundry civil expenses of the Government for 
the fiscal year ending June thirtieth, eighteeY) hundred and seventy- 
aix, and for other purposes," which provides: 

" That the following sums be, and the same are hereby, appropriated, 
for the objects hereinafter expressed, for the fiscal year ending June 
thirtieth, eighteen hundred and seventj^-six, namely :" 

It then appropriates sums for many purposes, including one as fol- 
lows: 

"For a light-house on Passage Island, Lake Su|)erior, eighteen thou- 
sand dollars: Provided, That this appropriation shall not be available 
ontil the Oovernmeut of the Dominion of Canada shall build a light- 
house on Colchester Beef, to the eastward of the mouth of Detroit 
Biver" 
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And it makes appropriations for other light-bouses. But it must be 
manifest that Congfress regarded the appropriations for the "light-house 
on Passage Island " as available, not merely indefinitely to pay any ex- 
penses incurred therefor during " the fiscal year ending June 30, 1876,^ 
but for subsequent years. And this result does not arise from the 
proviso relating to this light-house, but from the act of June 20, 1874 
(18 Stat., 110). The proviso in the act of March 3, 1875 (18 Stat., 371), 
simply assumes that the appropriation is so available — as it is, by force of 
the act of June 20, 1874 — but does not so declare it to be ; and it was not 
necessary that it. should. It makes the appropriation available on the 
happening of sl future contingency^ but it assumes that if the contingency 
does not happen during the fiscal year, the appropriation will, never- 
theless, by force of the act of June 20, 1874 (18 Stat., 110), be available 
indefinitely thereafter to pay expenses subsequently incurred. 

The expression in the title and first paragraph of the act of March 3, 
1876 (18 Stat., 371), "for the fiscal year ending June 30, 1876,» applies 
only to appropriations, of the classes provided for in said act, which 
are not made continuous by the proviso to the act of June 20, 1874 (18 
Stat., 110), and the appropriations, of the classes covered by it, are ex- 
plained, qualified and limited thereby. The act of June 20, 1874 (18 
Stat., 110), is the " further provision of law ^ contemplated by section 
3685 of the Revised Statutes. Appropriations for the pay of the Navy 
and Marine Corps are covered by the same proviso as appropriations for 
light-houses, and — noscitur a sociis — they are similarly available. 

4. "Appropriations for fortifications" are covered by the proviso to 
the act of June 20, 1874 (18 Stat., 110). Appropriations for fortifica- 
tions are frequently provided for in acts appropriating money for " forti- 
fications and other works of defense for" a designated fiscal year. (Act 
April 3, 1874— 18 Stat., 25; act February 10, 1875— i<i., 313; act May 19, 
1882—22 Stat., 93; act May 3, 1883— Jd., 471.) The aundry civil annual 
appropriation acts sometimes contain appropriations for specific fortifi- 
cations. (Act August 7, 1882—23 Stat., 302, 321, 322.) The same prin- 
ciples apply to these as to appropriations for light-houses. Of course^ 
an act appropriating money for fortifications, or for any of the purposes 
mentioned in the proviso to the act of June 20, 1874, could, by express 
termsy be so limited as to be available only for exjienses incurred during 
a specified fiscal year — thus engrafting an exception on said proviso. 
Whether an act appropriating money for fortifications alone, and in the 
form of an ordinary annual appropriation act, would create such excep- 
tion, it is unnecessary now to inquire. 

6. *' Appropriations for public buildings" are covered by the proviso 
to the act of June 20, 1874 (18 Stat., 110). The same Congress which 
passed said act passed the act of June 23, 1874 (18 Stat., 204), entitled 
^^An act making appropriations for sundry civil expenses of the Gov- 
ernment for the fiscal year ending June thirtieth, eighteen hundred and 
seventy-five, and for other purposes." 
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This act provides : 

'^That the followiag sums be, and the same are hereby, appropriated, 
for the objects hereinafter expressed, for the fisciil year ending Jane 
thirtieth, eighteen hundred and seventy-five, namely:" 

It then appropriates moneys for various pari)08e8, including certain 
sarns: 

^^ For the repair and preservation of all the public buildings under the 
control of the Treasury Department, two hundred thousand dollars. 

^^ For continuation of construction of the building for the State, War, 
and Navy Departments, seven hundred thousand dollars." 

There are many similar acts. If this last-mentioned act should be con- 
strued an its own language no money appropriated by it could be used 
until after June 30, 1874. But the Kevised Statutes contain a section, 
as follows: 

^' Sec. 3684. All appropriations for public buildings under the control 
of the Treasury Department, shall be available immediately upon the 
approval of the act containing such ap[)ropriations.'' 

When, therefore, the act of June 23, 1874 (18 Stat., 231), says that its 
appropriations are /or the fiscal year 1S75, it must be construed to mean 
that, appropriations, not affected by any other statute^ are to be used for 
expenditures accruing during that fiscal year; but, as to appropriations 
for public buildings, they are made available before the fiscal year com- 
mences, by force of section 3684 of the Revised Statutes. And, for like 
reasons, such appropriations are, by force of the act of June 20, 1874 
(18 Stat., 110), available afttr the fiscal year — tbat is, available not only 
to pay expenses incurred during the fiscal year, but also those incurred 
after such fiscal ye^u*. If the appropriation can be used to pay expenses 
incurred before such year, why not to pay exi>enses incurred after such 
year f This view seems t-o be supporte*! by the act of June 23, 1874 (18 
Stat, 275), entitled "An act authorizing the Secretary of the Treasury 
to suspend work upon the public buildings," which was passed by the 
same Congress that passed the act of June 20, 1874. It authorizes the 
Secretary to defer operations on such buildings, and contains a proviso 
as follows : 

^^Providedy That all moneys heretofore appropriated for the construc- 
tion of public buildings and now remaining to the credit of the same on 
the books of the Treasury Department, or which may hereafter be ap- 
propriated for such buildings, shall remain available until the comple- 
tion of the work for which they are, or may be, appropriated; and upon 
the final completion of each or any of said buildings, and the payment 
of all outstanding liabilities therefor, the balance or balances remaining 
shall be immediately covered into the Treasury." 

This declares that appropriations for public buildings "shall remain 
available until" the buildings are completed. It recognizes the fact 
that the act of June 20, 1874, had made appropriations continuous and. 
permanently availablCy but does not, itself, originally make them so. It 
recognizes their permanent availability, to lay the foundation for the last 
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clause requiring balances remaining upon the completion of buildings 
and not governed by any other statute, to be covered into the Treasury. 
This view would seem to be supported, likewise, by the provisions of 
section two of the same act, relating to public buildings in other re- 
spects. This view seems to be supported by an opinion of the Acting 
Second Comptroller, rendered August 25, 1880. (Arsenal Case, 1 Law- 
rence, Compt. Dec, 2d ed., 147.) And it is supported by the opinion of 
Secretary Sherman (1 Lawrence, Compt. Dec., App., Ch., xiv, 579-590). 

The Revised Statutes provide as follows : 

"Sec. 3679. !No Department of the Government shall expend, in any 
one fiscal year, any sum in excess of appropriations made by Congress 
for that fiscal year, or involve the Government in any contract for the 
future payment of money in excess of such appropriations.'' 

This relates, exclusively, to annual appropriations^ not to those which, 
by force of the act of June 20, 1874 (18 Stat., 110), are made continuou9 
^nd. permanent. If this section can limit appropriations, for the pay of 
the Navy, so as to apply them to compensation earned in a given fiscal 
year, then it will, with equal force, limit, in like manner, all the continuoun 
appropriations mentioned in the act of 1874, and so defeat its object^ 
which would require a constniction wholly inadmissible. This seems 
all the more certain, from the terms of the following section of the Ee- 
vised Statutes: 

** Sec. 3690. All balances of appropriations contained in the annual ap- 
propriation bills, and ijiade specifically for the service of any fiscal year, 
and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during 
that year, or to the fulfillment of contracts properly made within that 
year; and balances not needed for such purposes shall be carried to the 
surplus fund. This section, however, shall not apply to appropriations 
known sls permanent or indefinite [continuous] appropriations." 

This section is taken from the act of July 12, 1870 (16 Stat., 251, sec 
5), the effect of which is that, annual appropriations can only be "ap- 
plied to the payment of expenses properly incurred during that [fiscal] 
year" for the service of which they are made, but *•'' permanent^ appro- 
priations — like those mentioned in the proviso to the act of June 20, 
1874 (18 Stat., 110) — can be "applied to the payment of expenses prop- 
erly incurred" after a fiscal year. Thus it was said by Secretary Sher- 
man that "the terms * permanent' and ^indefinite' [continuous] occur in 
the act of [July 12] 1870 [16 Stat., 251, sec. 5] exempting such appropria- 
tions from the limitation imposed on annual appropriations.^ (1 Law- 
rence, Compt. Dec., App., Ch. xiv., 581.) 

It follows that the unexpended appropriations made by the act of 
July 7, 1884 (23 Stat., 262), for "the pay of the Navy" can be used until 
exhausted " for the pay of officers and men of the Navy," and the un- 
expended balance of appropriations for "the pay of the Marine Corps'' 
can be used in like manner " for the pay of the officers and men of the 
Marine Corps." 



Expenses of the Xaral Service — yary-Pay Case. 3S 

In this connectioD it may be pio)>erto Htate that, thequention whether 
there is au existing available uopropriation of money from the Treasury, 
for the ]>ayment of any claim, inclading the pay of ofRcera and men of 
the Navy and Murine Corps, is to be decicled resfiectively by the Secretary 
of the Treasury and the First Comptroller. No other officer has power to 
issue warrants. (Bender's ciise, 1 Lawrence, Compt. Dec, 12<1 ed., 318.) 
The Secretary of the Treasury is the only officer who, as section 248 of 
the Revised Statutes declares, ''shall grant under the limitations herein 
established, or to be hereafter provided, all waimints for moneys to be 
issued fwm the Treasury in pursuanct* of appn>priations by law." This 
includes a(MM>untable warrants, by which moneys are sulvanced to dis- 
bursing officers to pay the officers and men of the Navy and Marine Corps, 
and other officers. (Rev. Stat., 15(>:i, .'i(>4S; 1 Lawrence, Compt. Dec., 
App., 2ded., (>37-642; Id., App., Cii. xiv, 57i^ 5H5; lus|>e<*.tor*s oise, Id.^ 
207 ; Bender'scase, Id., 354.) The Se<;retary of the Tresisury, before grant- 
ing any Warrant for the iulvaniuMif money, must Ih* satistie^l that it is '^ in 
pursuance of an appropriation by law.'' (5 Op. Att.-Cien., 041 ; 1 Law- 
rence, Compt. Dec., App., Ch. xiv., 585; Bender's «*.iise, /d., 318.) A 
warrant, when graute<l by the SeiTetary, is not complete until <*ounter- 
si^ed by the First Comptniller, who is, by ex[»ress statute, n*quire<l to 
decide for himself whether it is " wiirrant<'d i»y law." (Rev. Stat., 209; 
Bender's case, 1 Lawnmce, Compt. Dw., 2d e<l., 318, .*i2l>; Id, App., Ch. 
XII, 509, 549.) 

Thus the question sisked by the Fourth Auditor, by pcTmission of the 
Secretary' of the Treasury, is i»ro|»erly presHiti»d for an opinion, and is, 
ac(X>nlingly, answered in the affirmative.* 
Treasury Dei>autmknt, 

FiKHt Comptroller's Office, January Uy 1SS5. 

•The tifiagf of the TrraMiry l»«*i»artnM'rit. ninrr tho art nf Jiiiu* *J0, 1<7I ^1 Stat., 
110], huH been in acc<iriluii('f with t]i«* r<in';;oinx f>]Miiif>ii, as Rliriwii by u l«*tt<T ot'.Iiiiiu- 
m 17, ISK), addrcHHed to tin* Firnt ('i»iii|itnt)lrr liy ('li:irl('N H. Millrr, Acting Chief 
of the Diviniou of Warrants, KrttiiiiatvN and Aitiiropriatiitns in the otlioi* of the Si>r- 
ntarv of the TrenNiirv. in wliirh it \h wiid : 

"hi rr)dy to your verbal ri*4|iit*Nt of tlilH ilat**, am to thi* iiianiicr in whi«'h th«^ appro- 
priations made by ('fiuKn'NH for pay of tlie Navy. |inhlir ImiMin^M, and light boiisi^ii 
havtf Ix^n trrateil on the lNN>krt of tlif l>t'|iartuu*nt sinrc the puMHa^f of the law «>f 
JunK*Ji», 1»374 (Ir! Stat., 110), in thr payni<*nt of «-x|ii'iiihlun's infiirred hertMinder in 
or bnr yearn than th** one in whirh the appmpriations wrre made, I havi* the Ixmur to 
feniimit the following Htatenicnt : 
' "liv the 5th nection of the net of June 20. Ir74 (1» Stat., IliH, it is onarte<l — 

\ "'That from and after the timt day «)f July, ei^rhteni ]iiindre<l and s<>venty-five, and 

^ of each year thereafter, the Seervtary of the Treumiry Hhall eaurw* all unex|»ended 
baiftnnes of appropriationn whieh Hhall have remained upon the bof>kH of the Tn';ui- 
Qiy for two fiMcal yeant to lie carrUMl to the Hiirplmt fiin«l and covertMl int4) the Treaa- 
Biy: Fraridtdf That thin nrovinion nhall not apply to * * * appropriationa for 
light honw^ • • • imbiio buiMin^H, or the pay of the Navy * * * ; bat the 
tppropristions named in this proviao Hhall continne available until other wiee ordered 
byOingrew • * *.''' 

A$ topag of ike Nary. — Acting under the law of June *20, 1^74, the balanc«*e Htandin/^ 
to the credit of appropriationn made for pay of the Navy .for prior fiacal years wera 
Moaolidated, some time nubaequently, int4> one account, no that on the Ut ofJulv, 1H76, 
the agKregat« balance of the new continuous account stood at |riH,0S6.tM). Yo this 
btliDoe, and to the new account thus creat«Ml, there have been added each year the 

6 LAWB 3 
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auins annually appropriated by Congress for this object, and the expenditures for this 
service have been paid therefrom without connderaiion of tJie year imrhioh they occriMcf, 
provided they did not accrue prior to the enactment of the law of 1874. 

This continuous account has from year to year shown an increasing balance, due 
to the operation of the law providing a general account of advances for the Navy 
(act June 19, 1878—20 Stat., 167), which on the 1st of January, 18rt5, amounted to 
|2,^jl7,0dl.:{6. This is an apparent and not an actual balance, however, as against 
thissuni there are liabilities unadjusted, aggregating, it iscstiuiated, nearly $2,200,000, 
leaving a siirpliiH «>f but about $()00,000. 

As to public buildings. — In addition to the provision in the act of June 20, l(i74, con« 
tinuing the balances of appropriations for public buildings, fui-ther legislation was 
enacted on this subject by the law of June 23, 1874 (Id Stat., 27.^), which provides 
"That all inone.vs heretofore appropriated for the construction of public buildings 
and now remaining to the credit t of the same on the books of the Treasury Depart- 
ment shall remain available until the completion of the work for which they are, or 
may be, appropriated." 

All appropriations for public buildings under control of the Treasury Department 
oftn be used, therefore, uuder the authority of these acts, for every hfgitimate object of 
'expenditure thei-eunder, until the completion of the works for which the money is 
Appropriated, and the paymeut of all outstanding liabilities therefor. 

A» to light'hou9e«,^*-The appropriations for light- ho uses are treated in the same man- 
ner as those for public buildings. Under the provisions of the acts of June 20 and 
June 23, 1874, already cit«<l, the appropriations for construction and repair, or for 
special works for this service, are available until used in the completion of the work 
and pajnnent of all outstanding liabilities. The act of June 2^{. 1874, was held to ap- 
ply to Ixuildings under the supervision of the Light-House Establishment by the Act- 
ing Secretary' of the Treasury on the IGtli of July, 1874, in a letter to the chairman of 
the Light-House Kstablishnieut of that date. 

After the foregoing opinion was rendered, the following correspondence was had: 

Navy Dkpartme^ti, 
JVashington, February 7, 1885. 

8iR: By section 3076 of the Revise({ Statutes it is provided that '*all appronria* 
tions for specific, general, and contingent expenses of the Navy Depart meut shall be 
under the control and ex|)eiidcd by the direction of the Secretary i)f the Navy." 

The question whether i>alanccs of appropriations for pay of the Navy and Marine 
Corps, made for periods prior to the 31st day of December, 1884, are available for the 
purpose of paying otlicers and men for service since that date, I am informed, has been 
considered in an opinion of the First Comptroller of the Treasury, which has been 
accepte<l and approved by yourself. 
I have the honor to ask whether my information is correct f 
Very rebi)ect fully, 

WM. E. CHANDLER, 

iSecretary of the Xavy, 
Hon. Hugh McClllocii, 

Secritnry of the Trsasury. 

Treasury Department, February 12, 1885. 

Sir: Reforrinc to yonr coniniuuiration of the 7th instnnt, in the matter of the nse 
of the balances of appropriations for pay of the Navy and )>ay Marine Corps made for 
periods pri<»r to Ueeember 31, 18^<4, 1 have the Ifttnor to inform yon that the First 
Com]>troller has recently considered the subject, and in an opinion given on the 0th 
of January, 188.'), which is ai>proved by this Department, ho <leeided that the bal- 
ances were available until used for the payment of legitimate expenses of the ap- 
propriations whether accruing prior or subse<juent to December 31, 18d4. 
Verv respectfully, 

H. McCl-LLOCH, 

Secretary. 
The Hon. Seckktakv of the Navy. 

The ox>iuion of the Comptroller is in the hands of the printer; when printed yon 
will have a ct>py. 

H. McC. 

It must be, apparent that section 3G7() of the Revised Statutes gives no autliority to 
decide whether :iny appro])riation is available or not. It simply declares in effect 
that such a}>))ropri:itions ivh the proper authority mav detride to be available *'for 
specitic, general, and contingent expenses of the Navy Department, shall be under 
the control and expeiide«l by the direction of the Secretary of the Navy.^ It relates 
to the power to control and direct expenditures, not to the existence of appropriations. 
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State of Delaware r. Emkuhon and othero.* 

(Cin-nit Court, I). IVlaware.— Juno iW, 18H1.) 

1. Criminal Law— Federal Ofkickk.s--Ui£Muval of Cahkm— Rev. Stat. $ (>43 — 

i'ARTiE8. — The Htuti* aiitlifiritiiMi iir*^ tho pntpt^r purtiefi to C4>utiiiu«' thr proiwcu- 
tifm of ofticerH of th«* ruitrd St:it<'H, aj^iiinst whom u promMMitiou wax roninienced 
ID m state court for an art done nm1<*r thf* proviHionH of thr title 2t», *'The Elec- 
tive l!>anc*hi8e,*' of the R4*viite<l Statut«*ii, nml rrnioved 1>y them, under the pro- 
viniona of section 64'.) of th«* name htatuteM, to thf Circuit C<iurt of the Cnited 
States. 

2. Duties of United Stat>:8 Attorneys.— It Ih the duty of the attorneyH of the 

ITnited States to act as counsel for such d(«f«>iidHntH. 

3. Rev. Stat. ^ 643, Construkd.— Section t>l3 «if the Revised Statutes conteniidutes 

a change of tribunal, not <if proNecutiuK officern. 

Bradford, D. J. Arthur Kmeraon, Arti^inaM Willielm, William J. 
Blackburn, John Hlaekburn, Jacob H. Smith, and Samuel Co.v.le were 
indicted at the November term of the '' general sensiouH of the i>eace 
and jail delivery^ of Delaware, sittin*: in and for JCew Ctu^th* County, 
for resisting certain 8]»ecial State oftieers ap|>ointed to keep the peiice 
at an election for a Re[)resentative in Congress of the United States of 
America. Indictments were frauHMl by the attorney-general of the 
State, and true bills found by the grand jury of the State. Thesi* de- 
fendants were de]iuty marshals of the United States, authorized to act 
ander the provisions of the Revised Statutes to Ik* found in section 
2022, p. 556, 2d e<l., Rev. Stat. Under the provisions of the said 
Revised Statutes, § 04'$, they were entitled to have their suits or eases 
transferred for arbitrament and final d<M*ision from the e^uirtM where 
the indictments were pending tt» the Cinruit Court of the Unitt^l 
States, and acconlingly the requisite steps were taken by the Cnited 
States attorney t4) accimiplish that result. The said suits being thus 
transferred, and the defendants ready with their witnesses to [iroeeed 
to trial, demanded (on motiog by the United States attorney) that these 
cases be called, and either be proee«»ded with or that they be dismissed. 
The State of Delaware declined to take any part in the trial, and no 
authorized person appeared on behalf of the Stiite. 

The United State>4 attorney had no right or [)ower to prosecute the 
pleas of the State, and not only so, but Iw considered himself (counsel 
for these defendants; and he did this on a careful construction of the 
statute, of Its meaning, spirit, and ptirposes, and wjis so directed to 
consider himself their counsel by the attorney -general of the CJnited 
States. In these views the <*(»urt c(»ncurred with the C-nited States 



'Thiscase is taken fnmi c? Ftslrral Ui'poittT, 111 (St. PjiuI. MiniieHota. Scptonilter 
20, 1H81). It 0up|»ort8 the viow t:ik«'n by the I'irHi ConiptiolK-r in />'>f/i/>»fiM*ji case 
(2 Lawrence, Compt. Dec, 'M »m1. 'J.')0), and in Annn offiar't cose (r> I,a\vn'iu:«', Compt. 
Dec., 416). 
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attorney, and on his motion ordered a jury to be empaneled to give a 
verdict in the case. The court considered, and so said, that these de- 
fendants were entitled to a trial — to a verdict of guilty or not guilty; 
that it was unjust to deny them that right because the State of Dela- 
ware did not choose to prosecute these suits in the United States 
courts to which they had been transferred, and they were not to be 
damnified by indifference or neglect, or delay in the State authorities 
in prosecuting suits which they were authorized by act of Congress to 
prosecute if they desired to do so. It was the change of tribunal and 
not the change of prosecuting officers which was contemplated by act 
of Congress. Let this be as it may, however, the defendants had a 
right to the verdict of a jury. When the jury was empaneled the 
court again demanded to know if any one authorized by the State was 
here now to prosecute these charges against the defendants, and re- 
ceiving no reply the jury was empaneled and sworn in the several cases. 
The court then explained the circumstances of the cases, and di- 
rected the jury to render a verdict of acquittal. The verdicts of ac- 
quittal were rendered accordingly, and thus were terminated the cases 
transferred from the State to the United States courts under section 
^43 of the Eevised Statutes. 



IN THE MATTER OF THE AVAILABILITY OF THE APPROPRIATION' MADE 
BY THE ACT OF JULY 7, 1864 (23 STAT., 224), ** FOR PAYMENTS OF UNITED 
STATES DISTRICT ATTORNEYS," TO PAY FOR SERVICES RENDERED BY A 
UNITED STATES DISTRICT ATTORNEY IN DEFENDING A SUIT AGAINST 
THE SECRETARY OF THE TREASURY FOR A SEIZURE OF COTTON IN 1866 
UNDER THE CAPTURED AND ABANDONED PROPERTY ACTS OF MARCH 
12, 1H63 (12 STAT., 820), AND JULY 2, 18(>4 (13 STAT., 375).— SECRETARY 
MCCULLOCH'S CASE. 



1. " The interests of the United States " are involved in suits bronglit by private citi- 

zens against the Secretary of the Treasury for seizures of cotton by his authority 
under the captured and abandoned property acts of March 12, 186:^(12 Stat., 820), 
and July 2, 1864 (13 Stat., 375). 

2. No provision of the Revised Statutes, or of any act since passed, makes it a part of 

the official duty of a District Attorney to appear in such cAses. 

3. But the policy of the legislation of Congress has established the rule of National 

Executive Common Law, that the Government is generally under a legal oblige- 
tiou to. defend its officers when sued for the performance of an official duty. 

4. The Attorney General has authority, under the act of June 20, 1874 (18 Stat., 109), 

to employ a District Attorney of the United States to appear for and defend offi- 
cers of the United States when thus sued, in cases in which it is no part of hit 
official duty to appear. 

5. The act of July 7, 1884 (23 Stat., 224), makes an appropriation which is available 

to pay a District Attorney for services rendered in such cases during the fisoAi 
year ending June 30, 1885. 
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6. By force of the acta of March % \»X.\ (4 Stat., 632, aces. 2. J, 4), Mardi \\ 1^03 (12 
Stat., 741, fiec. 12), ami July 2H, \^\ (14 Stat.. 329, mc. H), it in iiia4lu an ofllcial 
duty of the proi>or Dintrirt Attonioy, when ho <linM't«Nl liy th<* Secretary or Solic- 
itor of the Treaaury, or by any other p roper <iffl re r of the Gnvcriiinviit, to appear aud 
defend iu ** all suits * * * againnt any oOicer of tho I'liittMl States or other 
person liy reason of any acts done ^ * * hy the din^rtion of tlie executive 
j^ovemmeut of the riiited States'* '* under authority or cohir of the" cap- 
tured and abandoned pro|>erty acts of March 12, \f*iu\ (12 Stat.. S2(0, and July 2, 
1864 (13 Stat.. 375) ; and, for his services, such District Attorney is entitled to be 
allowed such compensation as may be certified by the propi-r court to 1m* reaaon- 
ablo and pro|ier and may be appmve^l liy t lie Secretary of the Treasury; said 
compensation bein^ payable <iut of the nppnipriatioii made by the art of July 7, 
\^y^ (23 Stat., 224), which is available t^) pay for such si*rvii'i>s n*ndered during 
the ft«cal year IHKTi. 

7. In such casfw ou certitirati* of *' probable cause " the (Tnited States is bound by the 

judgments rendereil therein. 

8. Section d of the act of July 2r>, \rm (14 Stat., :)2i»), in U(»t curried into the Revised 

Statutes, as other proviHious of th«^ act ans but said H«'ctioii remains in force as 
to Nuits for acts done under the captureil and abandoned prfi]»erty act^; because 
it (1) is a provision *' not * • • jreneral and permanent in • • • [Its] 
nature," and (2) is saved from repeal by sections £>r>(W and Tu'iiC of the Revision. 
9. The duties and compensation of UnitMl States District Attorney's have Ihwu, and 
are. prescribed by many statutes, commencing with the act of Sept em bi*r 24, 17ti9 
(1 Stat., 112, s<tc. ;rj). The act of Kebmary 2i;, K>3 (10 Stat., Ill"*, si'c. ;J— Rev. 
Stat., KKi), as amended by the act of .hine 22, l-^O (ir> Stat., Kvl. h«'c. 15), re- 
quires District Att<irneys to make semi-annually to the Attiirncy-itcneral a return 
"of aH the fees and emoluments of his [such attoniey'h] otiice.*' The act of 
March 3, ld63 (12 Stat., 741, sec. 12— Rev. Stat., wi7, KM. *»H«i), provldeH, that, in 
**8oitit • • • against • • • officers of the revenue *Mn certain cam^s, '*iu 
which any district • • • attorney shall 1m; directt^l to api>ear on behalf of 
such officer by the Secretary or Solicitor of the Tn»asury, * * *, au«'h attorney 
shall be allowed such comjicusation for lilHm^rvices therein asshall 1m> certifie<I by 
the [proper] court • • ' to be reasonable * * *, and appnived by the 
Secretary of the Tn-asury ; and when* a n*covery shall be had in any such suit 
* * *, and the court shall certify that then' was pndmble cauw for the act 
(lone by the • • • officer, * * *, the amount si» recovered shall • • • 
be • • • paid out of the j»ioj»er ap])ropriation.** Thus, the TnitiMl States is 
"bound by the Judgment.'* The act of June 27. \^\\ (13 Stat., VM\ m-c. 2— Rev. 
Stat., >i<)4), requires each IHstrict Attorney to include in his emolument returns 
his compensation in cart<'M iu which the ITnited States will l»e " lN>uiid by the 
Judgment." '* /Voriderf, that nothing in this act • • • shall apply to the 
provisions of wet ion * • • twelve of the act [of] • • • March third, 
eighU^eu hundred and sixty-tline " (12 Stat.. 741— Kev. Stat., H27, K«, IK>). This 
proviso. Then* ff»n*, ammdH or makes an txtrpthn to, the re«|niremiMit of the act of 
February 2tN IK*!:?! 10 Stat., Hr». sec. 3— K«'V. St.it.. ^'X\). Tlieact of July 2H, 1866 
(14 Stat.. I{29, sec. ^'), declare.^, that the ]iniviMons of sections 2, 3, ami 4 <»f the 
ict of March 2. lr<)3 (4 Stat., (>32). giving a right of action against oustouiH offi- 
cers, and for transferring suit'* fnmi State courts to courts of the rnit«*d States, 
>nd the proviHious of section 12 of the net of March :t. \f^u\ (12 St:it.. 711 — Rev. 
Stat., ^27, >?34, M*). *' shall 1m' taken aiidde<'med as extending to • • • suits 
■ ■ • against :imv t»rtlcer of the Tnited States or other )iers<in by reason of any 
acts done • • « under authority or cohir «>!**' the captMn*«l and abandoned 
property acta of Manh 12, 1h;3 (12 Stat., -2U) jind July 2. l^i'A (13 Stiit., 375), 
provided such ai-ts wi-n* done ''umler the authority • • • (if the e\ecuti%'e 
gfivemment of the ITniteil St^ites.'* .<aid ]»rovision of the act «>f July 2^, 1H66 
(14 Stat.. 329, sec. '^.i, is not carried into the Revised Statutes, as other pn)vis- 
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ions of the act are, but, by virt-ne of sectioo8 5596 aud 5597 of the Revised Stat- 
utes, remains in force as to suils for acts done under tlie captured and abandoned 
property nets. The question arises, is a District Attoruey required to include in 
his emolument returns compensation received by him for services in suits for acta 
done under the captured and abandoned property arts ? Held: (I) Section 12 
of the act of March :i, 1h63 (12 Stat., 741— Kev. Stat 8*27), as enlarged by section 
8 of the act of July 38, 1866 (14 Stat., «i29), has effect for purposes of emolument 
returns precisely as if the enlarffement constituted a part of the original act of 
March 3, 186;J. (2) The exception engrafted on the act of February 26, 1853 (10 
Stat., 165, sec. 3— Rev. Stat., 83;{), liy the act of June 27, 18(U (13 St«t., 196, sec. 
2f proviso — Rev. Stat., 834, first clause), which by its terms extends to compensa- 
tion earned by a United States District Att4)rney under section 12 of the act of 
March 3, 1H<J3 (12 Stat., 741 — Rev. Stat., 827), extends also to said section as «ii- 
lurged by the act of July 2S, 1866 ( 14 Stat., 329, sec. 8). (3) A District Attorney of 
the United States is not re<iuired to include in his emolument n'>turns compensa- 
tion earned by him for services in suits against perstms for acts done under au. 
thority or color of the captured and abandoned property acts. (4) If the act of 
July 28, 1866 (14 Stat., 329, sec. 8), had, as an independent act, without referring 
t<» or cnlarying section 12 of the act of March 3, 18(5:} (12 Stat., 741— Rev. Stat , a27), 
imposed the new duties on District Attorneys, then the comi>ensation for the per- 
formance of such duties wtmld have been reijuired to be included in the emolu- 
ment returns. 

10. When one statute limits the gross amount of compensation which an officer may 

receive for his authorized services, and a subsequent statute imposes new du- 
ties on such officer and prescribes the rate of compensation therefor, the Itm- 
itation of the former act applies, as well to tbe amount of <.'X)uipeusation for such 
iieir duties, as to that for the ])revionsly authorized duties. 

11. But, when in such case a ta^r special st^itute relieves the compensation for such new 

duties from the limitation iu amount imposed by the tirst act, and then a still 
later act enlarges the act imposing such fieir duties by extending and applying it 
to other new duties t.o be rendered on the same terms and conditions, the amount 
of com|>en8ation for such added duties is also relieved of the limitation mentioned. 

12. When one statute excepts a prior statute relating to specified objects , dutieSy or pur^ 

posesy from an existing general limitation, and the prior statute is afterwards 
enlarged by a statute referring to it, and extending it to new obJect«^ dmlieSy or 
purposes, such statut4« as enlarged is also excepte<l. 

13. But if, in such case, insteiMl of enlarging the prior statute by referring ti> it, A 

later independent statute is enacted, making general provisions similar to those of 
the prior statute in relation to a new class of objects, duties, or puri>ose8, such 
later statute) is not subject to the exception applicable to the prior statute. 

James Auldj the Chief of the Division of Judiciary Accounts in the 
Office of the First Comptroller, submits to him the following statement : 

In the Fall season of 18(55 an agent of the. Treasury l)ei)artment, act- 
ing umier instructions of the Secretiiry of tlu^ Treasury, seizetl cotton in 
Georgia; and it was sold by the authority of lion. Hugli McCullochy 
then Secretary of tlie Treasury. See House Ex. Doc, No. 27 — 2d Sess., 
45th Congress; Lawrenc^e, Law of Claims Against Governments— House 
Rep., No. 134, 2<l Sess., i'M\ Cong., p. 2;37. In IST.'i De Hosset Lanoiar 
as exe<iutor, claiming to be owner of the cotton, and that its seizure and 
sale were illegal, sue<l sai<l McCulloch in a State court in Xew York, to 
recover damag(*s alleged to result from the seizure. The case wjw re- 
moved for trial to tln^ Circuit Court of the United States for the South- 
ern District of New York. September 27, lS7.'i, Mr. Bliss, then District 
Attorney, was requested by the Attorney (xeneral to appear and defend 
the suit, with an assurance that for his services he would be allowed a 
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reasonable compensation to be det^^nniiied by the DepartnuMit of Jiih- 
tice. Mr. Boot, the succ^essor of Mr. Hliss, fiudiiit^the rase* iiiiilisposeil 
of, took charge of it; ami it was trit'd in XovtMnlKT, 18S4, ivsiiltiii^ in a 
veDliet and jiid^rnuMit for the dcfnidaiit. Tlie Court appnivrd an sic- 
count for $2,500 in favor of Mr. Root fi»r liis sorvi(!os, tlio jnilj,'** rrrti- 
fyin^ that the cbar^es schmu reasonal>Ie antl proper under stM'tion L'Oi^of 
the Hevised Statutes. 

January 10, 1S.S5, a request eanie from the Department of Justiee for 
an informal opinion of the First romptroller on the question, whetlier 
there is an appropriation avaihibh^ for X\w ]>:i\nient of said aerount. 

Appro]iriations *^ for payment of tlie neeessary eN]MM)ses ineurred in 
defendiuji^ suits a>;ainst the Seeretary of the TnMsury or liis a^^ents for 
the soizunt of eaptureil or alianthMied pn»perty ** \ver4* !onn<*rly made 
from time to timt*; liut ncuie havt* \wv\\ made since the Act t»f Mareli 
3, 1870 (20 Stat., .*V.W), whidi providetl l\»r th«* tlseal y«'ar i-ndetl June 
30, 1880. Allowances to attorneys for services in ci>ttoii-s<'izure cases 
were paid from said appro])iiations. As tliere is nosu4'li appropriation 
now, the question is: Can Mr. Koot he paid from tlu* ijnuntl appntpria- 
tion for Fees of Attornevs? 

It is proper to brinjj to your nr»ti«*e the follnwini; facts : 

Thel>iKtrictAttorn(»y for theSiMithern Distrii't t»f New York isallowed 
for his perHOHiU compensation exclusive of any «*.\penses a snUiry of 
|($,(NK) a year (Kev. Stat., s;j<»). At tlie time when tliis salary was pro- 
vided it was doubtless intended to be in full 4'nmpensation for all his 
perMonal services;* but, by construction ;:iven to sul»scquent eiuict- 
ments, his compensation is practically without limit, exce])! such astlio 
Secretary of th« Treasury may maki* (II Op. Att. (len., ss ; House Ex. 
Doc., No. 'JT — lid 84^ss., 4r»th Con;iress, i»ap» .'iO, .lanuaiv 11, 1S7S; 11 
Op. Att.-Cien., 7I»). 

June 4, 1877, Secri*tary Sherman issuimI a circular.! de<-larin(r that, 
after Jul v 1, 1877, the al1owanc4's to District Attorm-vs und«»r anv hiw 
anthoiizin^ allowances by the Sei-n-tary of the Tn*asury, or with his 
concurrence or a])|»roval, shall not cxcet*d durin;: any fiscal year •t4,4N>0, 
OT a pro rata Muniuit for any quarter of such fiscal y<Mr. It is stated 
that the late Secretary Fol;;er lu'lil that he was not bound by saitl cir- 
cular, if in a special case he tlinu;;ht it advisable to make an allowance 
in excess of 4«4,<MM). The allowance in tin* «Mst* now submitted is claimed 
by the District Attonu*y as exempt fnun the law relatiu}; to (»flicial 
emoluments (Kev. Stat., 8-'U), it not bein<r a cast* in which the I'nitM 
States Wits bound by the Jiul;;ment. Kxclusive of the amount now 
claimed, Mr. Mtuyt will pr<»bably receive com])cnsation for the current 

• /'«r*oiia? HervicoH ani ilistiiirt t'nun •MTvii-i-M liy A^tMiHtaiitH Mini Ctfrks. Fi»r tho 
Uttfrtt (:i»tii]M*iiHHtif»M, mill tlu' otlirr ]irn|irr »«x|ii"iis«"* of tin* «»nirr. tlii-n* is a|i)iropri- 
tted '*8ii<:h Hiiin iiHi^hall lie iHT«*HM:iry, i<i;;i'rher wirli t)i«M'ii>ts anil tVi-.s :illi»\vi'il * * 
by law [and earned in the iiOirr], th |i::y " tlifiii •. Ki*v. Stat.. <H\). 

tCIRCULAR ItF.r.ATl.\C» To TIIK CoMI'KNSA I !< 'N fiK IHSTUICT AHoKNKVS. 

DiPABnreirNo. 71.J Tukamky l»KrAin.MKNT. 

8ftrHary'§ ttjice. J li iinhin'/toH, It. (\,,fHm \, 1^C7. 

Fn»in and after tlnMirxt <l:iy of .liily m-Tt, tli«' !ill<»vv:iiiiis iinid*- to Mimrict Attorin'y» 
forHerv-ic<*K nmler tIm* iinivisioiis of Si-rtlini •*'J7. Kf\ i>f«l StMtutfs, nr any other law 
aathorizin;; nllo^vanri* of ffi--. Iiy tin- >frrriarv of tin* rrfa-^ury, nr vviili his coiirur- 
Knce orn|i|»ro\'nl. shall not i'\i'*'**i| ihirini; any ti-or.-i) yrar tin* niiiu of ^l.oiMi, or a pro 
ma aiuoiint for any qnartiT of •tiich t'lM-al v«'ar. 

JOHN ^^^EKMA^^ 

St'vrttarjf. 
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calendar year for salary at the rate of (6,000 ; allowances in cufitoms 
oases at the rate of $4,000 (Kev. Stat., 827); and allowances in two per 
cent, cases besides (Kev. Stat., 825). 

Opinion by William Lawbenoe, First Comptroller. 

This case will Jiritt be considered as if it rested solely on the ReTised 
Statutes and acts since passed. The Revised Statutes embrace ^^ihe 
statutes of the United States general and permanent in their nature, in 
force on the 1st day of December, one thousand eight hundred and 
seventy-three" (Rev. Stat., 5595). 

l?he Attorney-General is authorized to send the Solicitor-General, or 
any officer of the Department of Justice, '^to attend to the interests of 
the United States in any suit pending in any of the courts of the United 
States, or in the courto of any State, or to attend to any other interest 
of the United States" (Rev. Stat., 367). It must be apparent that 'Hhe 
interests of the United States" are involved in a suit against the Secre- 
tary of the Treasury, as in this case. The United States as a political 
corporation can only be sued as authorized by statute, in the Ooort of 
Claims, or in some other designated tribunal, e. g. the Gourt of Commis- 
sioners of Alabama Claims. But it cannot be sued in any court of a 
State (Keyser's case, 4 Lawrence, Compt. Dec, 313, and authorities 
cited). A suit in a State court ma^^ involve the title, or right of posses- 
sion, of the United States to property. But it would be a very narrow 
view of the statute to say that the only '^ interests of the United States'' 
covered by it are property interests. The " interests of the United 
States" generally extend to, and are involved in, the exercise of the 
powers of its officers and agents. And besides, the suit above mentioned 
involved the property interests of the United States. It seems clear, 
therefore, that the statute recognizes^ and, so, imposes on the United 
States, an obligation generally to defend itd officers when sued for the 
performance of a duty required by law to be performed. This obliga- 
tion has long been recognized by executive officers, in the legislation of 
Congress, and has become a part of our National Executive Common 
Law (9 Op. Att.-Gen., 52; Agent-Re-imbursement case, 5 Lawrence, 
Compt. Dec., 293; Army Officer's case, JeZ., 416). Said obligation is ac- 
knowledged by Section 12 of the act of March 3, 1863 (12 Stat, Til- 
Rev. Stat., 827), as to '* officers of the revenue;^ and the provisions of 
said section, as will be shown in another view of this case, are extended 
by the act of July 28, 1866 (14 Stat., 329, sec. 8), to cases against any 
offi/cers of the United States by reason of any acts done, or proceedings 
hatL by such officers under authority or color of the captured and aban- 
doned property acts of March 12, 1863 (12 Stat., 820), and July 2, 1864 
(13 Stat., 375). The same obligation is also acknowledged by the act 
of March 3, 1875 (18 Stnt., 401, sec. 8), and by a provision of the Revised 
Statutes, as follows : — 

" Sec. 299. All accounts of tlie United States district attorneys for 
services I'endered in cases instituted in the courts of the United States, 
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or of auy State, when the Uiiited States is interested, bnt is not a party 
of record, or in cases institute^i a^^ainst the otlii^rs of the Unite<l States, 
or their deputies, or duly appointeti agents, for arts comniitted or oinitte^l 
or suffered by them in the hiwtiil dis4'harp* of their (in ties, shall l>e 
aadited and allowed as in other eases, assimilating: the fi*es, as near iis 
may be, to those j»rovided by law for similar services in ceases in which 
the Uuiteil States is a party/* 

Appropriation-acts for sevenil years made special provision for \mj' 
ing all expenses of conducting the defense of suits against the Secretary 
of the Treiisury like that now under consideratimi. A general statute 
has provided for sending oflicers of the Department of Justice to make 
defense in such cases (Rev. Stat., 'Mu ; Hliss\s ease, 5 Lawrence, (/onipt. 
Dec., 38). This general authority has lN*en supplemented by another 
statutory provision authorizing the employment of FHstrivt Attorneys 
to render services in such cases (Hliss's ease, 5 Lawn^nce, (Nmipt. Dtn;., 
38). It cannot be said, however, that the special provisions nnide hy 
statutes providing for the defense of suits create said obligation. These 
provisions all recognize the obligation, and provide the means of i)er. 
forcjiing it. {Id.) Under the Revised Statutes, and acts mihcc passed, 
it is no part of the official duty of a District Attorney to api>ear in any 
court in such cases as the one under consideration. (Id.) It is clear, 
therefore, that, uixm the statutes so far eonsiden*d, the Attorney (ren- 
era] had authority* to employ Distinct Attorney K(M»t for the ]K>rform- 
ance of the servic/Cs mentioned, and to tlx his compensation thei-efor. 
The question now arises: is there an appropriation available for the 
payment of said compensation * AVIien appropriations upecinlly made 
for the i>ayment of the serviees meiition<*d were available, they alone 
could 1h5 used. Hut they are no longer available. The !U*t of July 7, 
1884 {2ii Stat., IfU, 221), appropriating money to pay sundry civil ex< 
penses of the Government for the liscal year ending tlune .'iO, 1885, iu- 
dudes appropriations as follows : 

*' For paj'ments of Unit4*d States district attorneys and their assist- 
ants, three hundre<l and twenty-tive thousand dollars. 

"For com|>ensation of the distrirt attonu*ys of the Ignited States, 
twenty thousiind one hundred dollars.** 

The apprtipriatiou ^Mbreompensation** is to pay the salaries prescri1>ed 
by section 770 of the Revised Statures. The appropriation ** ft)r ]>ay- 
ments of United States district attorneys anii their assistants^ is lor 
the payment of all services wliieli thi\v may rentier, whether in the lino 
of their official duties^ or under an nnploymcnt by the Attorney-deneral. 
This has been the uniform practice. It is sanetioiied by the language 
of the appropriation act. The Atroriiey-<reneraI is, upini the statutes 
now being cousidered, authorized as stated, to employ a Distritrt Attor- 
ney to render the services now iu <| nest ion, but is not aiithorixiMi to 
employ any «)ther attorney. The services so rendere<l by the District 
Attorney were in pursuance of a tlnty im|N)seil 4»n him by lawful antluir- 
ity. They «'ei-e not ojHcialj bnt contract duties. The a«*t of Jiuie 20, 
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1874 (18 Stat., 109), rendered District Attorneys eligible for employfnent; 
and all other attorneys were exclnded from eligibility (Rev, Stat., 365). 
The Attorney-General could employ any District Attorney, without 
referencei to his location, or to that of the services to be performed. 
The language of the a])propriat)on-act now under consideration applies, 
by every reasonable construction, to services so rendered. They are 
services rendered by a District Attorney, though not official services. 
The appropriation is for all services of every District Attorney, whether 
ofQcial or otherwise. Its language is general, and is to be construed 
comprehensively. Generalia verba sunt gencraliter intelligenda.. It is 
not reasonable to suppose that Congress would fail to make an appro- 
priation for ))ayment of authoiized services. And when one is made, 
which may, by a reasonable construction of its words, be applied to the 
payment of such services, the same should be so applied. The fact, that 
special a])propriations were formerly ma<le in such cases as the present, 
cannot change the meaning of the existing appropriation-act. The 
former apiiropriations were for all forms of expense incurred in cases 
of this chanicter, in view of special necessities then existing, when 
there were many such cases. And when those appropriations com- 
menced, authority existeil to employ attorneys other than District At- 
torneys to render services in such cases (Bliss's case, 5 Lawrence, 
Compt. Dec, 45, 47, 48; Act February 2G, 1853—10 Stat, I61i; Act 
August 10, 18.16—11 Stat., 50, sec. 12). 

It follows, that, under the statutes thus tar considered, and without 
reference to any other, Mr. lioot is, upon the approval of the c<»urt (Rev. 
Stilt., 2J)9; Act February 22, 1875—18 Stat., 3.*^), and of the Attoniey- 
General (Rev. Stat., 368; District Attorneys' Assistants' case, 4 Law- 
rence, Compt. Dec, 113), entitled to compensation for the services ren- 
dered during the current fiscal year^ to be paid out of the appropriation 
ma<le by the act of July 7, 1884 (23 Stat., 224), '* for payments of United 
States District Attorneys.'- 

But there is another view of this case, in which other statutes now be- 
come material. Tlie captured and abamloned property-acts are those 
of March 12, 18(i3 (12 Stat., 820), an<l July 2, 1864 (13 Stat., 375). The 
suit nf>w in question was prosecuted against Secretary McCulloch for 
acts done in 1865 under the authority of these two statutes. When 
said acts were passo<l, other statutes were in force, designeil to protect 
"officers of the revenue." The act of Marcli 2, 1833 (4 Stat., 6.32, sees. 
2, 3, 4), e(»ntaiu«Ml provisions since carried into the Revised Statutes, 
sections 629, (>43, 645, 616, and 934, giving a right of action against 
customs officers in certain cases, and providing for the removal of such 
cases from State courts to courts of the United States. 

Section 12 of the a<*,t of Marcli .5, 1S63 (12 Stat., 741), since carried into 
sections S27, H'M and 089 of the Revised Statutes, provides: 

"That in all suits or pnxMMMlings a;;aiiist colh^ctors or other otHcers 
of the revenue for any ju!t <lone hy them, or for the recovery of any 
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money exacted by or paid to oiitrli otticeraiui by him paid into flu* Treas- 
ury of the United States, in thi' perfunnaneeot* his (iflitMal <Uiry, in which 
any district or other art<»i-ncy siiall be directed U\ appear on behalf of 
such oflicer by the Secretary or Soli<'it«)r nf liie Treasury, i^r by any 
other proi>er oftieer of tlie (Government, sneli attonu'y shall bi* allowed 
such coni)>ensation for his services therein as shall be certified by the 
court in which such suitor proeee4lin;;s shall be had, to be reasonable and 
proper, and approv<Ml by the Secr«'tary of tin* Treasury: and where a 
recovery shall In* hatl in any such suit or proceedin^is, and the eourt 
sbstll certify that there wa>« prol)ab]e cause for tin* act (lone by the 4'ob 
lector or other i>nii'er. f»r that In* acted under the diii'ctioiis of the Sec- 
retary of the Treasury or other proper otlitM'r of the (iovernment, no 
exet'Ution shall issi:«- a;;ainst such colh-etor tu' other (»tlli'4'r, but the 
amount so recovernl shall, upon tinal jud;;mi-ni, be provith'tl for and 
paid out of the pri>p<'r ap|U'o|U'iation fioin the Tieasur\.'* 

Section 8 of the act of July L'S. ISiiU (11 Stat., :J-M».) ileclares: 

'• That the provisitms • • • j a In ive referred lo, of the art. snf March 
2, lS.Ti.and March :», ].s<i;{| sliall betaken and deeuiei! a^ ixteutliu;; to 
and em brae in;: all cases arising or wliirh nia> have liei-etotnr<* arisen, 
and all suits and pmseeutions heretitfure bruuizht ami now peiidui;:. or 
which niav li(*reafter be briUi^ht aj^ain.stanv ntlicen*! the I'nitcd Slates 
or other ]N'rson by reason of an\ avX^ ilone i>r proceeilin;:s had b,\ such 
officer or other person, iinler authority or eolor of till' • • • jeaptured 
and abandoned pro|M*rty at^tsj: yVnn'//*//, That such ads ilone i»r jjni- 
eeedin;;s had under the twi» ai'ts last aforesaid, or under cnlur thereof, 
shall have lH*en done and had under the authoritv or bv direction of tin* 

■ ■ 

executive jjovern men t of the I'niteil States: Ami pmritlrtl/nrthtr. That 
when a recovery shall have been, or shall hereafter be, had in any such 
suit oi proseeution brim^ht, or whirh may hereatter be brnu;;iit, as afniv- 
j^aid. the payment of tin* amount recovered, as prnvidi-d i'm in the said 
twelfth section of the act approved .M.ircli third, ei^'hteen hundrt-d and 
sixty-three, aforesaid, shall beiiiadi*ouroftli(*mone,Nsansiu;;andobtaiin'd 
fi'om the procec^ls of sales and leas<*s and iWs coHeeted and |»aid over 
to the Ciovernment nnd(*rtlie twn aets approved March twelv**, el;rhttM»n 
hundred and sixtv-three, and .lulv .srcniid. eighteen liumlied and >i\tv- 
four, aforesaid, in relaliiui to captured and aiiandi'Med pitipc!l\." 

The actsof March 2, \MX ami Mareli it, l.sii;{, are, th«*refore, to be read 
preciselyasif they eon taiiM*d the words — *'suirs • • • brou;:ht a;rainst 
any oflict'r of the ITiiittMl States or other p*m'S(Ui bv leasou of anv a.*ts 
done • • •, under aiithoiity or color i»f the • • • |e^ii»tur4Mi and 
abandoned proiKM'ty acts];*' thus, the se<*iiou IJ above (|Ui»t4*ii is to be 
read, at least for s«um* |uirposes, just as if thesi* w4m«Is were therein iu- 
cor]>orated. Hence, it is clear that. undiM- thest* pinvisions, when* the 
Secn»tary of theTrea>ury wa^i su«'d for an art dom* bv his dir«M'tion un- 
der the authority of the captured ami abandoneil ]u-operty acts, it was 
an official «lMty of tlie proper District Attonu*\ to ajipear on behalf of 
tbe Secretary when this oHitrer so i-e<piired in such .suit : that tin* Dis- 
trict Attorney was entitled to ** be allnwed sufh ronipen^atioii tor his 
8ervic4^s therein as • • • ; waNJicrtilied h.v theei»urt • • •. tnbe 
reasonable and pniper, and a}iproved by the SiM-iftary ni' the Treastirv": 
and that, on CAM'titicate of "probable canst*," the < iovernment a»uuuMl 
tbe payment of any juilj^ment of recovery remUMcd therein, and. so. the 
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United States was '^ bound by the judgment." If all these statutes were 
in force at the time when the services now in question were rendered, 
then said statutes would constitute the specialy and, so, the exclusive^ pro- 
visions relating thereto (Quidekoper^s case (se<!ond), 3 Lawrence, Gompt. 
Dec., ICO). But section 8 of the act of July 28, 1866 (14 Stat., 329), is 
not carried into the llevised Statutes, a^ other provisions of the act are; 
and it may be suggested that said section is, therefore, repealed by sec- 
tion 5596 of the Revision. It is not, however, so repealed. It is not 
within the repealing i)rovision, because it is '^ not * * * general and 
X>ermanent in • • • [its] nature ^ ; and it is expressly' saved from re- 
peal, because it is a provision of a ^' temporary character." This has 
been sufficieutly shown by principles stated in an analogous case, the 
reasoning of which it is unnecessary now to repeat (Edmunds's case, 
2 Lawrence, Gompt. Dec., 2d ed., 528). It is held, therefore, that sec- 
tion 8 of the act of July 28, 1866, is in force, as applied to the services 
now in question ; that the services rendered were a part of the oj^fa^ duty 
of the District Attorney; and that his compensation for such services 
during the current fiscal year is to be paid, in an amount deemed rea- 
sonable and proper b}" the court, and approved by the Secretary of the 
Treasury, from the appropriation made by the act of July 7, 1884 (23 
Stat., 224), "for payments of United States District Attorneys.'' 

The question is presented for consideration : whether the sum, which 
may be ])aid to the District Attorney for the services mentioned, is to 
be included in his emolument return. 

The Revised Statutes contain the following provisions : 

Sec. 741. In suits of a local nature, where the <1efendaut resides in a 
diAerent district, in the same State, from that in which the suit is 
brought, the plaintiit*niay have original and final process against him, 
directe<l to the marshal of the district in which he resides. 

• •••••• 

Sec. 771. It shall be the duty of every district attorney to prosecute, 
in his district, all delinquents tor crimes and offenses cognizable under 
the authority of the United States, and all civil actions in which the 
United States aiv concerned, and, unless otherwise instructed by the 
Secretary of the Treasury, to appear in behalf of the defendants in all 
suits or ])roceedings pending in his district against collectors, or other 
officers of the revenue, for any act done by them or for the recovery of 
any money exacte<l by or pai<l to such ofhcers, and by them paid into 
the Treasury. 

Skc. 773. Every district attorney shall, immediately after the end of 
every term of the circuit and district courts for his district, forward to 
the Solicitor of the Treasury, exce])t in the cases provided for in the 
next section, a full and particularstateinent,ac<*ompanied by the certifi- 
cate, of the clerks of said courts, respectively, of all causes pending in 
said courts, and of all causes decided therein <luring such term, in which 
the United States are party. lie shall also, on the first day of October 
in each year, make a return to said Solicitor of the number of suits 
and proceedings conimenced, pen<ling, and determined within his dis- 
trict iluring the fiscal year next preceding the date of such return, 
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showiug the elate when such prorHtHliiijB: or Huit in each case was com- 
menced. If the determination theivof han been dehiyetl or continued 
beyond the usual or reasonable peritMl, the niasons must be set forth, 
and a statement mast be made of the ineasuivs taken by tlie district 
attorney to press such prcK^eedings or suits to a ch)se. 

• •••••• 

Sec. 823. The following; ♦ • • comi»ensiition sliall be • • • 
allowed to district attorneys. 

• •••••• 

Sec. 824. On a trial before a jury, in civil or crinunal causes or l>efore 
referees, or on a fin»l hearing in ecjuity or tMlmiralty, a d(K*ket fee of 
twenty dollars: Prorided^ That in cases of ailniiralty and maritime juris- 
diction, where the lilielant recovers less than titYy dollars, the dm^ket fee 
of his proctor shall be but ten dollars. 

In cases at law, when judgment is rendered without a jury, ten dol- 
lars. 

In castas at law, when the cause is discontinued, five dollars. 

For scire facias, and other pnxMHMlin^s on n^o^nizances, Ave dollars. 

For eiKsh de])osition taken and admitted in evidenc^^ in a cause, two 
dollars and titty cents. 

For services rendered in cases ivmoved from a district to a circuit 
court by writ of error or ap]>eal, tive dollars. 

For examination by a district attorney, before a jud;;e or commis- 
sioner, of ])ersons char^^ed with crime, tive dt»llars a <liiy for the time 
necessarily employed. 

For each dav of his necessarv attendance in a eourt of the ITiiited 
Stateiit on the business <»f the irnited States, when the eourt is held at 
the place of his alxMle, five dollars: and for liis attendance when the 
court is held elsewhere, tive dollars for each day of the term. 

For traveling from the place of his abtMh* to the phiee of holdin;; any 
court of the United States in his dislriet, or to the place of any (exami- 
nation lK*fore a judge or commissioner, of :i person eh:ir;;ed with eriiiie, 
ten cents a mile for going and ten cents a mile tor n^turning. 

When an indictment for crinn* is trie^l befoiv a jury and a conviction 
is ha<l, the distriet attorney may Im* allowed, in adflition to the attor- 
ney's fees hen»iri provided, n counsel fee, in proptu'tion to the importance 
and difficulty of the cause, not exeeeding thirty dollars. 

Skc. 8'J.j. There shall be taxed and ])aid to every district attornt'y two 
per centum u])on ail moneys eollectt'd (»r nsilixed in any suit tu* ]»roce<'d- 
ing arising under the rt^venue laws, and eonducted by him, in which 
the United States is a party, whieh shall U* in lieu of all costs and fees 
in such proceeding. 

• • • • • • • 

Skc. 827. When a district attorney appiMis by direetion of the Sec- 
retary or Solicitor of the Tn»asury, on behalf of any otlieer of the reve- 
nue in any suit against such otlieer, for any act doin* by him, (»r for the 
recovery of any money re(M?tived by him and paid into the Treasury in 
the performance of his otlicial duty, he shall receive such cxunpensation 
as may be certitle<i to be proper by the(H)urt in which the suit is bnmght, 
and approved by the Secretary of the Treasury. 

• •••••• 

Sec. 833. Every district attorney, clerk of a district court, (^lerk of a 
eiicoit court, and marshal, shall, on tlie first days of •January and July, 
in each year, or within thirty tiays thereafter, nnike to the Attorney- 
General, in such form as he may prescribe, a written return for the half 
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year eiidiugoii naid days, respectively, of all the fees aud emolument^i of 
his office, of every name and c^Juiracter, aud of all the necessary expen- 
ses of his office, including necessary clerk- hire, together with the vouch- 
ers for the payment of tlie same for such last half year. lie shall state 
separately in sucli returns tlie fees aud emoluments received or payable 
nnderthebankrupt act : aiid every marshal shall stateseparately therein 
the fees and emohiments received or payable for services rendered by 
himself personally, those received or payable for services rendered by 
each of his deputies, naming him, and the proportion of such fees and 
emoluments which, by the terms of his service, each deputy is to re- 
ceive. Said returns shall be veiified by the oath of the officer making 
them. 

[See act February' 2G\ 185:3 (10 Stat., 165, se<5. 3) ; act June 22, 1870 
(16 Stat., 164, sec. 15) ; act December 14, 1877 (20 Stat., 7) ; Rev. Stat., 
368, 834, 844-846.] 

Sec. 834. The preceding section shall not apply to the fees and com- 
pensation allowed to district attorneys by sections eiglit hundred aud 
twentyUve and eight hundredand twenty -seven. All other fee^yCharges^ 
and emoluments to which a district attorney or a marshal ma^* be en- 
titled, by reason of the discharge of the duties of his office, as now or 
hereafter prescribed by law, or in any (^se in which the United St^iites 
will be bound by the judgment rendered therein, whether prescribed by 
statute or allowed by a court, or au}' judge thereof, shall be included 
in the semi-annual return required of said officers by the preceding sec- 
tion. 

[See act March 3, 1863 (12 Stat, 741, sees. 11, 12).] 

Skc. 835. No district attorney shall bo allowed by the Attorney- 
General to retain of the fees and emoluments of his office which he is 
requii-ed to include in his semi-annual return, for his personal comi>en- 
satiou, over and above the necessary ex])enses of his office, includiug 
necessary clerk-hire, to be audited and allowed by the proper account- 
ing officers of the Treasury Department, a sum exceeding six thousand 
dollars a vear, or exceeding that rate for any time less than a 3'ear. 

[See act February 26, 18,13 (10 Stat, 166, sec. 3) ; act March 3, 1863 
(12 Stat, 741, sec. 11) ; act June 27, 18(>4 (13 Stat, 106, sec. 2) ; act June 
30, 1864 {Id., 312, sec. 19) ; act June 22, 1870 (16 Stat, 164, sec. 15).J 

• •••••• 

Sec. 080. When a n^covery is had in any suit or proceeiling against 
a collector or other officer of the revenue for any act done by him, or for 
the recovery of any money exacted by or i)aid to him and by him x>aid 
into the Treasury, in the performance of his official duty, and the court 
c<?Ttities that there was probable cause for the act done by the collector 
or oth(»r officer, or that he acted under the directions of the Secretary 
of the Treasury, or other i>roper officer of the Government, no execution 
shall issue against such collector or other officer, but the amount su re- 
covered shall, n]M)n tinal judgment, be provided for and paid out of the 
proper appropriation from the Treasury." 

These and other ju-ovisioiis of the statutes, alfecting the compensation 
and emolument returns of District Attorneys, have been the subject of 
some discussion resulting in opinions quite as favorable to said officers 
as the <jonstruction of the statutes would admit (11 Op. Att-Geu., 79; 
/f?., 8S). The duties an<l e^)mpensation of District Attorneys have been 
prescribed by many acts, commencing with the one of September 24, 
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178il (1 Stat., 92, sec. ;J5). The act of February 20, 185;i (10 Stat., 105, 
see. 3), as ameiuleil by the act of June 22, 1870 {U\ Stat., Ui4, sec. 15), 
and carried iuto section s;Wof the Itevised Statutes, requires each Dis- 
trict Attorney to include in his eniolumeirt n*turns ^^ all th«) fees and 
emoluments nf hU office^ of every name and rharacter*'. The ni*xt sec- 
tion of the Kevise<l Statut(*s — .S34 — taken from the acts of Mai-ch 3, 
1863 (12 Stat., 741, sees. 11, 12), and June 27, ISOl (13 Stat., VM\, sec. 
2) exempts fnun the emohnnent returns *- the frrs and compensation 
allowed to District Attorneys by sections ei;;lit huinlrcd and twenty- 
five and ei;j:ht hundred ami twenty-seven." It will lie observed that all 
these provisions relate to fet^s and emoluments of the nflice — that is — 
Che com|>ensation foi nffivia! nerrurg — services reijuii'ed by law (»f the 
District Attorney as an oHicial duty. Sections 8:^5 and 827 relate to 
such services, and nuoh only. The remaining portion' of section 8.34, 
taken from the act of June 27, 18<>4 (13 Stat., 100, sec. 2), provides that : 

*'All other fees, charfi^es, and emolumimts to whi(*li a district attorney 
or a marshal may be entitled, by resison of the discharp* ttf the duties 
of his office, as now or hei*eafter prescribiMl by law, or in any cas<* in 
which the United States will lie lM>und by tin* jud^nimt rendiTcd therein, 
whether prescrilMHl by statute or allowed by a court, or any jud^e 
thereof, shall be included in the semiannual return required of said 
ofiScers by the preceding secition."' 

This refers to two classes of compensation: ///'wf, "all • • • fees, 
charges, and emoluments to whieh a district attorney • • • may 
be entitle<l, by reason of the disrhar^e of the duties of his otlice,** which 
include only official duties imi>osed by law ; and these tees, ehar^es, and 
emoluments are to be included in his emolument return, <'xcept 4',om- 
pensation allowed under sections 825 and 827 of the Revised Statutes; 
$econd^^^9\\ « • • fees, charges, a n<l emoluments to whieh a dis- 
trict attomey • • • niay be entitled, • • ♦ in any case in 
which the Uniteil States will be bound by the jnd;;inent nMiden*d 
therein,^ which i'^i^r^^ charges, and emoluments are also to be inelmled 
in bis emolument return. There are only thrw classes of eases of the 
latter sort. 

One class is cases against customs ollictMs (Kev. ."^tat.. 827, 080; Dun- 
negan's case, 2 Lawrem^*, Compt. Dec, 2d ed., 87 : s. i;., 17 VX. (M., 217 ; 
Xew York Central an<I Hudson Kiver Railroad Co.*s ease, post — ). liut 
the compensation of the District Attorney in this ehiss of 4*ases is, aeeord- 
ing to the construction uniformly ado]»t<MKex]>ressly excepted from the 
emolument return (Rev. Stat., 827, 080, 8:>1). The second class of eases 
includes sictions a;;ainst internaln*venue. oOiecrs ( Uev. Stat., 827, 3220). 
The question, whether *'thc Tniteil Stales will be bound by thejnd;;. 
ment rendered therein,^ isonenot yet linally de4*ided (Dunne;r;iifs eas(% 
17 Ct. CI., 217; Xew York Central and Hudson Kiver Uailroad ('o/sease, 
pofff — ). if so, section 8.34 would requin* the com pen sat ion paid to the 
District Attorney to be incbidetl in his emolument returns, unless inter- 
nal-revenue officers are ^^ officers of the revenue** within the meaning 
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of section 827/ the compensatiou under which is excepted from the 
emolument return by force of .the first clause of section 834. 

The third class of cases includes suits ^' against any officer of the 
United States or other person by reason of any acts done or proceed- 
ings had by such officer or other person, under authority or color of the" 
captured and abandoned property acts. In this class of cases, on cer- 
tificate of '^probable cause,'' the United States is " bound by the judg- 
ment rendered therein." The effect of this is, by the clear terms of the 
last paragraph of section 834, to require the compensation of the Dis- 
trict Attorney in such cases to be included in his emolument return, 
nnless such compensation is, by some statute, excepted from the same. 
The act of June 27, 1864 (13 Stat., 196, sec. 2), from which the last clause 
of section 831^ of the Revised Statutes was taken, and which requires 
emolument returns to include compensatiou earned in cases in which 
^^the United States will be bound by the judgment," was not passed /or 
the purpose of being applied to compensation earned in cases for acts 
done under the captured and abandoned property acts; because the act 
of July 28, 1866 (14 Stat., 329, sec. 8), which made it the duty of Dis- 
trict Attorneys to appear in the latter class of cases, was not then 
passed. But the act of June 27, 1864 (13 Stat., 196, sec. 28— Bev. Stat., 
834), would apply to and include compensation thereafter provided foTj 
and coming within its terms, as the compensation now in question does, 
unless, as already stated, the same is excepted by some act from this 
operation of the said act ot* June 27, 1864 (Rev. Stat., 834, last clause; 
Bishop, Written Laws, 129; United States v, Nichols, 4 McLean, 23; 
Maxwell, Statutes, 93; 2 lust., 35; Rex v. Great Farringdon, 9 B. and 
C, 54; Bennett v. Edwards, 7 W., 586; 6 Bing., 230; Ellis's Case, 5 
Lawrence, Gompt. Dec, 405). To this principle there are' exceptions 
(Hall V. Ohio, 20 Ohio, 7). But exceptions prove the existence of the rule. 

Has the exception been made ? The services now in question were 
rendered, not by force of any provision of the Revised Statutes or of 
an act since passed, but in obedience to section 8 of the act of July 28, 
1866 (14 Stat., 329). Whatever provision it makes by its own t€trnis, 
in the "reference statutes" tlierein mentioned, the same will control 
the riglits »nd duties of the District Attorney, unless they are affected 
by some other lejrislation. By force of this section, section 12 of the 
act of Manjh 3, 186S, is extended and applied to suits for acts done under 
the captured and aban<1oned projierty acts. This latter section gives 
to the District Attorney, for services in suits against "oflacers of the 
revenue," and, so, by force of said section 8 of the act of July 28, 1866^ 
in suits against officers for acts done under the captured and abandoned 



*It has been urged that sectiou H27 of the Revised Statutes applies as weU to snitt 
against internal-revenue officers as to those against customs officers (Act March 3, 
ie6»— 12 Stat., 741, sees. 12, 13; Rev. Stat., 771; Act March 2, 1867—14 SUt., 471, 
sec. 3; Rev. Stat., 773). See Campbell v. James (IS Blatchf., 196), Dunnegaa's ease 
(2 Lawrence, Compt. Dec, 2d ed., 67 ; s. c, 17 Ct. CI., 254), and New York Central and 
Hudson River Co.'s case (poat — ). 
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property a(;t»(, such eompeiiAutioii *';is sliall he <M»itill<Ml by thi* oniirt, 
• • * to h«* ifsisoiiable an<i pro]KT, ami approved by tlio Sorn»tary 
of the Treasury." The se«'tioij 11! iiientioned, of the art ol" Mareli .% 
l.StJ.S, is tlie only Hection on thin nnhjeet^ tlie f4>n'e of whieh is vxtvnded 
to saitH a«;ain8t oftioors ami persons aefin<; umler tlie ea|>tnre(t and 
abandoned pn)|>erty aets. It u-as, and is, thus niade ati oflieial duty of 
the District Attorney to defend sueh suits. 

The act^ then and since \\\ for4*e, rehitin}^ to eiuobinient returns ;ire 
now to Ihi considered. The act of K«»lu'uary L*i;, \sx\ (10 Stat., 1«m, st'i-. 
3), nHjuired District Attorneys to make eni<»hnueut returns of '-all the 
fees and euiolinnents of their res|>ective oltiei^s, of every name and 
character^ (Itev. Stiit. S.'W). This is coiu]>rehensive. and won hi inehide 
coinpensatiou for services of District Attorneys in cases for acts done 
under the captured and abandoned property acts. It was eomi>etent, 
however, for Cf>n^ress to exempt District Attorneys fnuu the obli^ra- 
tion to inclU4le sucli compensation in tlieir emohiuu'nt returns. The 
act of June 27, I8ii4 (i:j Stat., 11)6, se<-. LM, provitles : 

^* That no marshal nor district attorneyof the Knited States sliall, 
by reason of the dis(*har;;e of tlie duties of his otliee, now «>r liereaft(»r 
required oi him by hiw, lu* in any eas«* in wljieii the Kuited States will 
be bound by the Judgment which may be rendered in the s:niii% Ik) 
allowed to retain <mt (»f the fees, char^^cs, ami emoluments tiierefor, 
whether prestu'ilie^l by a statute or allowed by a eour[ or any jud^^e 
thereof, a greater maximum compensation than that M\e<l by the a<*t 
aforesaid [Act February 2<;, lS."i;j; lOStat., lG."».see. ;5— IJev. Slat., s:j:;|: 
but all such feesuufl emolumiMits. of every name and cliaiarter, shall be 
included in the semi annual returns reqninMl of marshals and attorneys 
by the third section of the art aforesaiil : ProvidvtU Thar notliin;; in this 
aot f^outained shall apply to the provisions <if sections eleven and 
twelve of the ' Act to prevent and punish frauds upon the revenue, ap- 
prover! March third, eighteen hundriMl and sixty three.'" ( 12 Stat. ,741.) 

This clearly exempts from emolument returns the com]>ensation of 
District Attorneys in suits ^^i^ainst <*ollectors or other oflieers of the 
revenue"; for these are the only suits mentioned in sectitms 11 and 12 
of the act of March 3, 18r»;< (12 Stat., 741). The act t)f June 27, 1S04 (13 
Stat., 196, sec. 2), in making such exem])tion, of 4*ourse does not in terms 
refer to compensation eanuMl by District Attorneys in pursuance of a 
duty imiK>sed by the act — subsequently passed— of July 2S, isr»(> (14 
Stat., 329, sec. H). When, however, this latter act d«'clares that section 
12 of the act of Maivh 3, 1803(12 Stat., 741), ^'sliall be taken and 
deemed as &rtonr/t9i^ to and <*mbracin;^ all cases'^ for acts done under 
the ciiptured and abandomMl property acts (Mari'li 12, lS(i3 — 12 Stat., 
82i>; July 2, 1864—13 Stat., 375), the intermediate Ie<;is1ation of the act 
of June 27, 1864 (13 Stat., 190, sec. 2), in rcijard to this strtinn 12 must 
llfenerally be beld to refer, not merely to thr orii/intil strtion,\1 as ftiuml 
in the act ot March 3, 1S<».'( (12 Stat., 711), but also to said srvtionj ns es- 
tended or enlarged by force t»f the act of July 2S, ISOO (14 Stat., 32i», sec. S). 
lu other wonls, when the act of March 3, 1803 (12 Stat., 741, s«'c. 1^ 
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Rev. Stat., 827, 834, 989), was, by the act of J aly 28, 1866 (14 Stat., 329, 
sec. 8), enlarged to iiiclndc suits for acts done under the ca))tured and 
abandoned property acts (March 12, 1863—12 Stat., 820; July 2, 1864— 
13 Stat., 375), the enlargement carried with it the exception which the 
proviso to the act of June 27, 1864 (13 Stat., 196, sec. 2— liev. Stat, 834, 
first clause), engrafted on the act of February 26, 1853 (10 Stat., 166, 
sec. 3 — Kev. Stat., 833), by exempting from emolument returns compen- 
sation earned under section 12 of the act of March 3, 1H63 (12 Stat., 
741— Rev. Stat., 827). Thus, said section 12 of the act of March 3, 1863, 
aa enlarged by section 8 of the act of July 28, 1866, has effect for the 
purpose of this case i)recisely as if the enlargement was a part of the 
original act of March 3, 1863. See 5 Op. Att.-Gen., 724. 

This conclusion is, in principle, supported by authorities. Thus, in 
B. and O. R. R. v. Wilson (2 W. Va., 556), it is said : 

^^That when an action founded upon one statute is given by a subse- 
quent statute in a new citse, everything annexed to the action by the 
first statute is likewise given.'' 

If everything annexed to an action under the fii*st statute is given to 
the action in the new case, everything so annexed by another statute 
relating to the first would seem equally to be so given. Again, it is 
said that: 

"Clauses of reference, incorporating provisions of former statutes, 
take eflect as fully as if they had been repeated, and re-enacted in the 
body of the latter act, wiih relation thereto. • • • All the general 
powers and provisions given and made in acts in pari materia^ shall be 
virtually incorporated in thisj but • • • such provisions as are 
always coiLsidered as special provisions^ shall not" (Potter's Dwarris, 
Stat/, 218 ; Kex v. The Justices of Surrey, 2 T. R,, 504; Rexford r. Eiiight, 
15 Barb., 627). 

Sedg>yick (Construction Stat, and Const. L., 2d ed., 68) says that : • 

"An act • ♦ • made to correct an • • • ommton committed 
in a former statute of the same session, relates back to the time when 
the first act was passed ; and the two liiust be taken together as if they 
were one and the same act, and the first must be read as containing 
in itself^ in words, the amendment supplied by the last." 

It can make no difference whether the two acts were passed at the 
same or different sessions. The principle thus stated by Sedgwick is, 
that a statute which su])plies an omissicni in a former statute is for all 
purjwues to be read as if incorpoiated in the first statute. "An earlier 
enactment may qualify a later" (Bishop, Written Laws, 128). In City 
of Louisville r. The Commonwealth (9 Dana, 75) it was held that, pro- 
visions tor enforcing one statute applied to a supplemental statute sub- 
sequently enacted. The act of Congress of March 3, 1825 (4 Stat., 118, 
sec. 13), defining the crime of iH*rjury, was held to apply to false swear- 
ing under a statute subsequently passed (United States t?. Kihols, 4 
McLean, 23). Again, it has been said that: 

"If a statute creates a new variety of something which previOQBly 
existed at common law (for instance, if a new kind of felony is created 
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by statute) all common law iiicidiMits will attach to that new varu*t y ^ 
(UardcaAtle, Statutory Law, l(i5, citing Hawkins, PI. Cr., Ikntk II, 11 1; 
Jri., Boiik r, 107; ThcOoalhcaver'scaso, 1 Ijcach, Crown raH<»H, 00; (iiav 
w. R., 11 CI. and Finn., 427 ; Levinj^'cr r. U., L. K., 3 P. C, 2H'J). 

So here, when Conj^res.s a<Idc(l a new variety of duties to those wliich 
previou.s]y existed by statute, all the previously exisrin;; statutory in- 
cidents attached to that new variety. 

The principle deducihle from these authorities as ap[died to this rase 
is this : that, when one statute making general provisions applicabh* to 
specified objects, duties, or purposes, is subject to excvplionH^ or limita- 
tions, imposed either therein, or by a subsequent statute, and a still later 
statute, by specific<illy referring to the statute making provisions so appli- 
cable to said specified objects, duties, or purposes, rn^ir/7f/r iunl extends 
its operation to a ntw class of objects, duties, or purposes, the statutt* as 
thus enlarged and 6xtende<l is also subject to such exceptions or limita- 
tions. This is the result of the enlargement of the statute. The enlarged 
statute occupies, in respect to the exceptions or limitatitins, the posititui 
of the original statute before it was enhirgetl. It may reasonably bo 
supposed that the purpose of Congress in making such rnlnrgvment was 
to secure this result. The original statuletxistetlcM/iio/u/r; theenhiigtMl 
statute occupies the same status. l>ut, when one statute making general 
provisions applicable to specitied objects, duties, or purposes, is snliject 
to special exceptions, or limitations, as stale<l, and a latir indvptmlcnt -tnt- 
Mte in general terms, without referring to the former statute making geu- 
eral pi o visions, makes the mine proritthns as to a unr dasft of o!)jr(ts, 
duties, or puriM>ses, the later .Ntatute is not subjeit to the exeepti(»ii^ nr 
limitations inentioneil. This must be s<»; because the later t%irpcn(li at 
statute, being general in its terms, and not incorporating by ret\*renec 
the provisions of the former statute, but making the same pn)visioiis 
anew as to another class of objects, cannot be subjected to its exceptions 
by inference. Generalia verba sunt yeneraliter intelligendn (Hroom, Lc*g. 
Max., 7th Am. ed., 047; Claims Assignment ease, 3 Lawrene^N Comt^t. 
Dec., 2U; Osage Land ciise. Id., .'>(h, 3(>S). An exee|>ti(»n, whieh by its 
own terms is only applicable to caM^s mentioned in one stntntv^ cannot; 
extend to cases of a ilitlerent character mentioiied in another independent 
ttatute, without some provision, which expressly or by clear infei-4Mice so 
applies sueh exception. 

The result of all the provisicms t)f the statutes in relation to eases ''in 
which the United States will bo b.mnd by the judgment rendered 
therein" (Kev. Stat., HiVl) is, that there in no eane of that character wliieli 
is subject to the operation of the last (//nixc* of section 831 of the Re- 
vised Statutes, unless it sliouhl l>e, as it is not /lo/r, ainl nenr has bten^ 
held to apply to conipens.it it»n of District Attorneys in suits against in- 
tenial-reyenue officers. In the alH>ve view, saiil lant clause is wholly 
without any present etleet ; tiMUigli it would apply t4» eases eoming within 
its terms, which might hereafter be provided t'or l>y an imh'prndent 
Statute (Bishop, Written Laws, 128, citing Ilohnes r. Tutton, 5 KI. and 
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Bl., 65; Attorney-General v. Moore, 3 Ex. D., 276; Barber r. Tilson, 3 
M. and S., 429; Eeg. v. Smith, Law K^p., 1 C. C, 260, 270; In re Perrin, 
2 Dr. and War., U7 ; Williams v. Drewe, Willes, 392 ; City of Louisville 
r. The Commonwealth, 9 Dana, 70; The State v. Becton, 7 Baxter, 
Teiin., 138). 

II seems also, that the lirst paragraph of section 2 of the act of Juno 
27, 1864 (13 Stat., 190), now the last clause of section 834 of the Eevised 
Statutes, was wholly unnecessary, since its purpose was already cov- 
en^d by the act of February 26, 1853 (10 Stat., 165, sec. 3— Rev. Stat, 
383). Said first paragraph seems to have been used as an unnecessary 
d<»claration of an economic purpose in order to add the provisQ which 
follows it, and which relieved it of the apparently economic purpose. 

The conclusion arrived at is that, the claimant is not required to in- 
clude in his emolument returns his comi)ensation for the services ren- 
dered in the suit against the Secretary of the Treasury for acts done 
under the captured and abandoned property acts.* 

Treasury Department, 

First Comptroller's Office^ January 19, 1885. 



*A8 to the omoUiniDiit return, see foot-note »t the end of the next rase. Mneh y»l- 
iiiiible information conoeruing captured and abandoned property may be found in the 
following: 

"An act to providt* for the collection of abandoned property and for the prevention 
«)t traiids in insurrectionarr tlistricts within the United States/' approved March 
\'^, Ht):J(l-i.Stat., 8:20). 

*'An act in u<hlition to the several acts concerning; commercial intercourse between 
loyal and insurrectionary States, and to provide for the collection of captured and 
aliandoned property, and the prevention of frauds in States declared in insurrection,'' 
approved July 2, 18G4 (K? Stat., :<75). 

Lawreno/s Law of Claims against Governments, — House Report No. 134, second sea- 
sion. Korty-third Congress, pp. ^1^7-244. 

Treasury compilation of — 

* "Acts of Congress, and rules and regulations presi>.ribed by the Secretary of the 
Tix^asnry, in pursuancu thereto, with the approval of the President, concerning com- 
mercifll intercourst^ with and in States and {uirts of States declared in insurrection, 
captured, 
chikse 
ington, 



fli lUTerconrst^ wnn ana in rsiares ana luiris oi »uiies aeciareu in insurrection, 
ired, abandone<l, and conliscable property, the care of freedmen, and the pur- 
of]U'odiicts of insurrectionary districts on Governimmt account — Reprint, Wash* 
n, Government Printing Office, 1872." 



rAlTURED AND ABANDONEI) PROPKRTY CASES IN COURT OF CLAIMS REPORTS: 




iPkHirivt Attoi'iivit'M I'ai/ — Sicrvtary Mcf'ulhvh^H Cttse. 






G. |i. l^Tiil: Fii'liera'i {e< a/.), vol. i». \t. St\: ri<.Iu't'.-*. vnl. li. p. '^:>h\ Folry';. m'I. :;. 
p. r^J ; Foloy's, vol, 7. p. 1 L* : ^•^l1Hlan^^•, vnl, !. p. I '.> ; l'ii«.t«i'H, vol. .'.. p. M-'; 
<iaitlnT'.H. vol. :\. p. I'.il : (iillaml. s'm. v iI. li. p. -.'l:'; tiaii-ii ii'-«, \mI, 7, i». «mii; <!• i- 
f!irtj»X vul. -t. p. 47'*; (i'iTs[iM:ii.'.H. vol,:!, p. 'J.l : : Ciriiii's. \uj. I. p. 5*'i : 'oiril.iii'j. 
Vol. ♦», p. xit'J : 4io\viii'\'H. vol, •'. ]i. IIJ-^: (JiaxiM-'f*. \-i!. '.!. p. -;t: < Jr'M-n'.s, vol. -. p. 11-* ; 
(.ii't'iMi's, vol. ••. p, IlKi : Jiri-xftt*-*. vol. J, p. 'A'*7 : ' iv.*^iw-\t'i''>. \o\. 1. p. I; Mi'mt- 
r>haiii\-i (a<l(iiiiii-^tra i!\). voi. 1, p. I'.V.',: II. ill «V KiMiir^. vol. .i, p. ITi); 1{ iiiiiito'ih 
;«'\«Mntnr), vt»j. 7. |i. lit: ir.ii.iiMk'-*, Mil. :t. |». 177: Ilarilii-**.. vul, ■«. j», ;;ii- : Miii.- 
*iiin\. Vol. li, p. :•■-•:>: Hayn-.M;'-. vol. •<. p. l-::; H.i\«t !i'-. \i»l. 1. i-. !r.i ; II. i. ••-'-. mm. 
1. p. 4-J : Hayiii*!*, vi»l, 7. p. \\'.\: Ii«- iilMi.iir<«. \«»i. ■'. p.iili": llr'ui-w < 'Mn. ■.■i;:i! .m." . 
vol. «1, ]i. "ill : llt-nry'H. v-i!, «'.. p. :;-'.i : |[jili.»! m*>. vhI, .*, p, "JTi' : IIiU'^. m'1. ". ;■. IT": 
Hiii'-s \ol. -. ]i. :M| : Il>»!l;niir-. \i.|. 1. p, l-'..'i: Humi- I'.-^uim.m •■ <'.i.'-. \"l, •». p. li.»: 
lloisHfoij's. M.l, -. p. nr,; |[o'\.'^. V..1. :{. (I. -J.U : IliMhir.l .., vmI. ::. p. VM: IIimi's. .' J. 
ji. 4*.*: I i:oi'\. \ 111. fi. p. •»•■.'•'.: .Ir:tik'»'-. Vol. I. i.. ."i-T: .!• sj- i;i-.'<. i>.ii moi •. » ..I. -. ».. 1 •; 
Jt>!iiiMiii'«'. v.il. ■*. p. Til : K'iMn". "h. vol, :;. p. .'.•*.•;: Kiil I's. miI. -. p. •.'.v» : Kil-I.!!!'^, Mil, 
*i. p. 'J.V*; iCm-r'n. vol. t. p. .'..- I: Kn. ^tii'-. Mil. ;.. p hlJ: Km '.ni"^. •..•!.;.. p. '.i ■ ; Knij- -'*, 
vo'. t,]).1.>''>: l\oIins'>. \o|, :•.[». »;'':i: Kupi rV. vnl. :;. p. T.'i: l.a I'Lun'-. m-I. <;. p. :i! : 
l.apj»rt«'*-, *»ii|o\v of. vol, '•. p. '.V',i\; i.o1i-|M,.j'.,, \,i}. :,_ j,. i.-7 : l.ii'x-.!*' .r/, i. \oI. '., 
fi. r>l"i; Lo',Miv's. Vol. 1. p. ;»77 : L> 'ifli'*-. vol. ;i. p. :i'.»j : Lmh li'^, vol, ••. ;». '.M i : Mil.i.'s 
KttaK), vol.i'i. ii.:UI: .Mai!i!j's. vol. 7. p, t'.i" : .MaNtT'". vo!,:'. p,*.M.': M«l!:ho*«*".. mm, 
:;. p. *ili): MrKay'r*. vo|,:«. p. HI : .M.-M ili..ri"-. vo!. :*.. p. liM; M. .!a.. \. \o|..;. m. IJI ; 
M« 1 Iriiii »V lioyli'-*. V"l. 7. p. .'.''.">: Mivit's, \oI,M. p. .V'i : .M11a!'>. * "I. -. p, I«i7 : Mill't's 
(ft al.), vol, 4. i». ■*■?'•; MilKN \tt nl.i. voi. ♦;. ]«. ■J'...': M;i!iH"-i ;i.l:i,:i'i-' i.ittij i. vi-'. I. p. 
'i-I ; MiruM*^ ti s«" iiiiix », miI.ii. p, :!:Ki : ,Mi:.t/ A la*".'^. vo'. I i.. 171 ■ \I;\'««. vI, •.. p. 
41"i: Moliii:i^*H. %.il. U, ]i, ^ii"!'.!: Mi-oh'"-. vnl.V. p,;i..i;: \I..i.-r'., m I, li-. p. :;7"i: Mnf',. 
vo!,:?. p. :ui:t: .Mi>ti\. vol. :\, p. ji-: N?ij;.iii'-4 1 jr ). \oi. li. j .'.«.'.: itlviMi'i"-. v.ii. :,. p. 
<>71 ; O.ivi-v's, vol, iV |«, fJ'* : I' I'lrltonls. \ ..1. I. p. ,',h'i : ]'.iin •:.■<.■. i — ::;?ti r. a-rl ii7 «■ " • r 
oa«<'-). vol. ]i». p. .Vi-i: Till:. ir«r-. vol. I. p. :v,'- : l'..:i..' . m.' :'., p. :;•'": I'li. 'h. m!.7, 
ji. nri7 ; I'j i(«"'s, vol, l», p. :i.'-: Trii «■"> a<liMi!iisii:iiii\ .vol..'.. {■.7i''; l'.illr','«.. vo'. 7, 
p. ."lO? ; l/'it';. ioJi/i-'<.. vol, 7, p. I".': •^•!iiili\ '.<.. \ii|. t. p. Il'i : IC'ii!.*-. \ .!. 7. p. .'•••l : 
k*'IN*M, Vol. :t, p. i>l ; Ufxiiolil"^. \o',:\ n, .':'..': Koililcti'^i. \iil,i'. i'.:'.i'-: K'os -•-. mi!, lu, 
p. 424 : Hrbey'.-'. %•»).:<. p. .»'J : Ka!nl'M|»ir?«. \oL :J, ]i. ICiii: .*^.!:i« i'i» i- »V S.ui"''. vol. <•. p, 
35'J ; Scott's (rx»'<iitor). \ol.-, p. 4'i7 : .<rviir's. \ol. 7, ]», ;<-7 : >!»• pp.inl'-. . i x.-i-inni i, 
vol.?*, |>. 4rir»: Silvirliili*'* Mor SrIiitVtr & r,i. i. vol. .*i. p. t'llo: mIv.-v'n. vol. 4, p. I'.mi ; 
Spaiu'H, Vol..'*, p.r»'.»^; SpiiiiM'r«*, vol.s. p. 'J—: Sppiti's. \..|, •". p. 4\K' : St.miiHi'N. m.|, 
4, II. 4.'><> : Sfarkf'M, vol. 1. ji. 'J"«n : Stmi A- OjipiMln-iinrr's, *iil. ."•, p. ."■•.»i'i: .'^loelil.n I'l. 
vol. 4, p. '»ll ; iSiiiidry ("otttui Casi-n. vol, in. p. .'i(»-J: S\l:is\. \,il. -. p. '.\..U: I'iur"-., 
vi»l. 4, p .'i7y ; Tait'.s (for !i.n»". X*-.). vol. ."». )i 41.*- : 'r.i. loi'.s n x- 1 .nois . xol.Ti. p, 7i'i ; 
Trrry ii C'ariH's'H, vol. "".p. '277: rimnni.^,*.-.. vol. :?. p. TJ; TiliinM^'^. vol, 1. p. WO: 
TiblieftVs, v«»l. 'i, p. ri<»7 : Vilialoin;;^'^, vol. -. p. 4VJ: Vill.iloiii;;i\. vol. in. p, 1>: 
\Va!;ii«*i-'i», vol. .'», p, 0:i7 : Waltji-ii's. vol. :?, ]i. 'S.'": \Variii:''>« (f\i-i-iitoi*. vol, 7. p, ..«»| ; 
Wafte's, vol. 3, p. -yo : Wavrir'n. vol. 4. n, 4Ji; : \\V. ,|. Cmi-.^rll a ('o.\. vol. -. p, H-..; 
Went-H, vol. :», p. :ill ; Wlmiifhrs, v.il H. p. -JTt;: WillM-i-'h. vol. 7. p. 4-(»; Wil.l."- .. t 
«/.), vol.7, p. 4iri: \Vilki!iM»ir«i, vol, :5. p, «■.<•: Wil!iN\. vol. t'.. ]i, :i-.'. : WiNonN ^aihni?!' 
istKitor). vol, 4, ]». ri.V.»: \Virkovv«.Ui'^. vol. <;, p, loo: Witkow^Ki"*, vol.7, p. '.'.*.\; 
Wooilruff «!' R'nirharir?*, vol. •^. ji. i!ii.*i: WvIji'm. vol. i;. p. 'J'X, : /.•llai'i'r., vol. I. ]i. I^O: 
NobIi.-V, vol. II, p. ii«H : 4'!;ii"i\, vol. l-J. p. 17-: Walk«r\ . . x*- m-m-i, vol. l-j, p, p - : 

|{o!!i.s*rt, v<il. 1\», p. r>'»'»: Sliai-p'-* n'tnl.i, \t.i. TJ, p. iJ;!- : V« ui 1 1 :,'"■" a •»«!.: i r.\l-\'i r«!- 

lic), vol. I'i, p.titi; II.'iiiiimi'n » :iilMii:iisiraliu'>. vol. I:?, p. 7: Kiwuii-, v«)l. 1.?. p. I,*: 
t^iiifrh'v'i*, vol. i:*i. p, :5ii7 : Ii«ui;:la''s (tt «/.>. vol. ii. ji. 1 : W'i'.i h'sij r> ^»\.i!i!' j i-i" 
.leiikiiiH}, vol. 14. p. lit: (iilimi's. vol. 14, p. 1*1: ."^niiili A Hiin'.s. vol. 1 1. ]i. l-.»; 
CallioiHi's (a(liiiini'4trator), vol. It, p. r.':5 : I'lukii's (.uhniiiisiiatinK vol, I I. p, •.'■.' ; 
Iihiiii'*i«. vol. 14, p. *J«>- : .loliiiNiiii'y . ;i.|iii:Mi'.iraiiuK vol. I4.]».*J7«'; Mnrpliy A o'.Nfir.H 
fadDiiriiMtrator<4}, vol, 1 1. ]», "i::? : (;iiiM|tif;i!r>. vol, 14. p. .'»47 ; Cniocli's, vol. l.'», p. •>] : 
PiilltMi'.'*, vol. ir», p. 'J--; Siiiitli*^. V 1. I's ]» 1 : < '.n v i-i".-i, vol. hi. p. :J';| : Whiini v '■• i.id- 
xniniKtraior «»f). Vol. H, p. r,': Ihiii* aii'^i i\«i nt -i of «, vol, 1-. p. '.Mo ; Irvim A Tn !i.'s, 
vol. l*^. p. *Iirj : Tliom;i<.'^ jiil"i'iinvtr;iioi ■. m«1. I-. p.*;".;: IIoiIi^i-n*.,. vol. I*". ;». 7"". 

CArifliKlJ ,\.M> AilAMMiNKIi fKiil'l.urV » A.Hl<i IV ^['I'lJKMK OH'iil UK1'0);In-. 

AnilonM)!!*^, 9 Wall., p. rn'n \r!!i«.trMri :;'•«. \:\ \V.ill.,n. I.M : «'arli.»*l.» A II iiIit-o.. -. 
16 Wall., fi. 147: (.'arrolTs M4liiiinir,tiMtii\). I ', Wall., p. I.M: ('iiwm.HV It \V.ill..!i I; 
CulniT'- (fi»r .<rliiirirj, 17 W.ill. p. .M7 : Kl;:* «% :('oi ton ra>is». y*J Wall.. )i. l-ii; i.ii->^- 
mayfr's, i» Wall . p. 7J: Ilavt r;ilV>. •-».' \V:il!., p. -I ; llorin' hi^.iraniM- ('...'s.'JJ Wai:.. p. 
W; Klcin'8(ailiiniiiHtratorol \ViNon\ 1.; Wall., p. I'J- : Laii*-'". *• Wall., p. l-.'i; h.nii-no 
Jk FeiT#/9, 17 Wall., p. »■.'!: I.a INvir'n. 17 W.ill,. p. \'M: Mali ms. ir. Wall..], "l 1 : ; 
Mifccheirs, 21 Wall., p. :i:i<i: Monf^oiuoiv'.s. l-'i Wall,, p :'•.»:•: ()'(ii.Hlv> ^i-xiMMitiu- .•!'». 
aa Wall., p. 6-11; I'adclfonl's. i» Wall..p.:.:U: TarjioailV l:t Will , ji. i:.<i: Spioti'.M. JO 
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EXECUTIVE DOCUMENTS RBLATIXO TO CAPTURED AND ABANDONED PROPERTY, RTC- 

A8 follows: 

Tliirty-iiiDtb Cnngrcse, second spssion, Uouso of Koprt'seD tut Ives, Esc. D(k\ No. 63* 
SuitH agnii-Ht. Frusor, Trenholm & Co. 

Thirty-ninth Congress, second session, Ilonse of Represent at ivcs, Ex. Doc. No. 97. 
Captured and forfeited cotton. 

Thirty-ninth Congress, second session, Senate, Ex. Doc. No. 37. Letter from the 
SecretHry of the Treasury, relative to the proceeds of sale of cotton, &c. 

Thirty-ninth Congress, second session. House of Representatives, Ex. Doc. No. 114. 
Letter of the Secretary of the Treasury, relative to cotton claims. 

Fortieth Congress, second session, Senate Ex. Doc. No. 22. Letter from tho Secre- 
tary of the Treasury, relative to captured and abandoned property. 

Fortieth Congress, second session, Senate Ex. Doc. No. 56. Letter of the Secretary 
of the Treasury, relative to the sale of captured and abandoned cotton. 

Fortieth Congress, second session. Senate, Ex. Doc. No. 58. Seizure and confiscation 
of property under act of July 17, 18()2. 

Fortieth Congress, second session, irouse of Representatives, Ex. Doc. No. 102. 
I"*r<>perty s«nzed in Louisiana. 

Fortieth Congress, second session. House of Representatives, Ex. Doc. No. 304. 
Confederate property in Europe. 

Fortieth Congress, third session. House of Representatives, Ex. Doc. No. 82. Let- 
ter from the Secret>ary of the Treasury, relative to the proceeds of captured and aUan- 
doned property. 

Forty-first Congress, third session, House of Representatives, Ex. Doc. No. 1 13. Let- 
ter from the Secretary' of the Treasury, relative to the sale of captured vessels, cotton, 
&<r. 

Forty-third Congress, first session, House of Rej>reRentatives, Ex. Doc. No. 146. Let- 
ter from the Secretary of the Treasury, relative to raptured cotton and other prop- 
ertv. 

Forty-third Congress, second session. Senate, Ex. Doc. No. 2:^. Report of Acting 
Secretary of the Treasury, February 1, 1875, relative to cotton seized after the cloeeof 
tho war. 

Forty-fourth Congress, first session, House of Reiiresentatives, Ex. Doe. No. 189. 
Letter from the Secretary of the Treasury, relative to cotton-claims. 
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IK THE MATTKU OF THE QUESTION WHETHER THE COMPENSATION 
EARNED BY A UNITED STATES DISTRICT ATTORNEY, WHEN EM- 
I'LOYED BY THE ATTORNEY-f JENERAL FOR CNOFFICIAL SERVICES IN 
DEFENDING A SUIT AGAINST AN OFFICER OF THE INITED STATES, 
FOR ACTS DONE IN THE PERFORMANCE OF HIS OFFICIAL DUTIES, 
SHALL BE INCLUDED IN THE EMOLUMENT RETURNS OF SUCH AT- 
TORNEY.— EMOLUMENT CASK. 



1. Tilt) authority given to the Attorii«'.v-<ifiieruI by the prur'iMt to HiM>ti(»ii It, f>f theact 

of June 20, i>f7A (IS Stat., WJ), i<4, to cnntrart with any DiHtrict Attorney of the 
United States for a couipcnMition luiitinilly n};n*«Ml upon, to rrmliT wrvicoH con- 
Htitatiug no part of hiM ot1ici:il diitiiM, in uttoiKlin;; to matteni in which "the in- 
teri'HtH of the United Statrn" an* coneerned. 

2. Tbu Ncr vices performed nndfr Murh eniph»yiii<'iit un* rriideriMl. imt >!*« (>7^« i/i/ dutit*N, 

hut UM rofi/rar/ trrrirff Hiniply in the rapacity of an attf>riiey at law; :tnil the 
District Attorney in not re«|ninsl to inrlude in hin enudunient returns the roiu- 
pMUHation allowiMl to him hy thi^ Att«»rnf>y-(jt>ni;r:il for .siirii MiTviefn. 

3. The worl, **eniphiy6,'' iw NoniftiineH um^d in RtatuteH to di':«i)£uate an otYict'r : hut. 

Mtrictly conMtru<^l« it nit'uuN a prrnon riMiil<*riii;{Hfrviri>s hy rontract. 

4. IUwh'h ra^r ('i Lawreni'r, Conipt. Dim'.. :]f*) n*-aflinuiMl. 

James Auld^ (Miief of tlio Division of Jufliciary Ac<M)nnt.s in tlio First 
Cuuiptroller'8 OflicH% suhinit8 to him the foUowin^ statonnMit : 

A claim of Elihu U(K*t, Hsq., UnittMl States District Attorney, for the 
Southern District of \ew York, has l»een refeneil to lliis olHre l>y the 
First Auditor of the Treasury for the derision of the ('omptrolhM' thereon. 

The chiim is for eompensatiiMi for services in the rase of the Vale 
Lock Manufacturing Company r. Thomas L. «)ames. In this case the 
defendant was ]K)stmaster at the city of New York and he was sne<i 
for the infrinj^enient of a patent re-issned in 1H70, and havin;^ tht*n nine 
years to run. The infrini;«Mn4*nt complained of, consisted in tlie use of 
nietal-frontcil letter and newspaper boxes in the New York post-ollh^e. 
By letters trom the Department of Justice, dateil Deceml>er L'3, 1SS(), 
and January 28, 18S1, the then District Att<u*ney, at the request of the 
Postmaster-General, was dire(;te<1 to api)ear in, and defend, tlie suit. 
This suit was still pending; when Mr. KiNit was, in March, iss:{, ap- 
])ointed, thesucc^iisorin ofliceof said District Attorney. It was tried lie- 
fore the United States cin*uit 4*ourt in the year 18S4, and the result was 
a decree in favor of the defendant. The complainant has appealed the 
case to the Supreme Court. 

For his servic4.\s Mr. Root claims a fee of three thousand dollars. It 
has been approve^l for two thousand dollars by the Attorney-General. 
The First Auditor disallows the whole amount so approved, for the 
reason that the District Attorney has receiv«Ml, for the calendar year 
iJSSl, the maximum compensatio» to which he is limited by law. 

The question for the decision th4'nM»n of the Comptroller is: whether 
the District Attorney is retpiired by law to include in his semi-annual 
return of fees an<l emoluments, any fee, allowaiu'e, or ccmipensation 
which may be paid to him in the casi* stated. 

Decision by William L.vwuenck, First Comptroller. 

Under the act of February 20, 1853 (U) Stat., 1«1, lOli), each heiul of 
an Executive Department had authority to employ attorneys at la^, 
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for such conipeusatiou as might be agreed on, to render any services 
deemed necessary which constituted no part of the official duties of United 
States District Attorneys (Bliss's case, 5 Lawrence, Oompt. Dec, 47). 
This authorized the employment of any attorney, and imposed no limit 
on the amount of compensation. Large expenditures were sometimes 
made under the authority so given. To remedy this, the act of June 
22, 1870 (IC Stat., 162, sec. 5), entitled "An Act to establish the Depart- 
ment of Justice," made a i>rovision carried into the Revised Statutes, 
as follows : 

"Sec. 367. The Solicitor-General, or anj' officer of the Department of 
Justice, may be sent by the Attorney-General to any State or District 
in the United States to attend to the interests of the United Stateii 
in any suit pending in any of the courts of the United States, or in 
the courts of any State, or to attend to any other interest of the United 
States." 

This provided for services of the character which had iireviously 
been rendered by private attorneys employed for the purpose. The 
law so remained until the passage of the aet of June 20, 1874 (18 Stat., 
109, sec. 3). The act of February 26, 1853 (10 Stat, 165, sec. 3), now 
section 833 of the Kevised Statutes, required each District Attomej' to 
include in his emolument returns "all the fees and emoluments of his 
9ffi4ie.^ During the period from February 26, 1853, to June 20, 1874, the 
compensation for services in matters not covered by any official duty of a 
District Attorney, was not, and generally could not be, included in any 
emolument return; because such services were, from February 26, 1853, 
to June 22, 1870, generally rendered by private attorneys employeil for 
the purpose, and were, from June 22, 1870, to June 20, 1874, required 
by law to be rendered bj' some "officer of the Department of Justice" 
in Washington (Rev. Stat., 367 ; Bliss's case, 5 Lawrence, Compt Dec, 
46). It is clear, therefore, that the act of February 26, 1853 (10 Stat, 
165, sec. 3 — Rev. Stat., 833), in requiring emolument returns from every 
District Attorney, only related, as in clear terms it declares, to "the 
fees and emoluments of his oj^e," that is to his compensation for official 
services — services specitically required of him by statute, or imposed on 
him as an offidal duty by the Attorney-General or other proper officer, 
in pursuance of a statute giving authority to do so. In such cases 
there is no employment as under the proviso to section 3 of the act of 
June 20, 1874 (18 Stat, 109). Official services were the only serviceB 
which the statutes at the date of the act of February 26, 1853 (10 Stat, 
165, sec. 3), contemplated that District Attorneys should render. When 
the Revised Statutes were enacted June 22, 1874, and as the law then 
stood, the emolument returns of District Attorneys were required to in- 
clude only the compensation earned for services rendered in pursuance 
of the requirement of a statute, and not even the entire compensation 
for all of these (Rev. Stat, 825, 827, 834). But, if, since the revision, 
new official duties have been added for which compensation is pro\ided, 
it must be included in the emolument returns. The statute requiriog 
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emolument returns appliett to comi>cn8ation fur oflicial Kervicea require<], 
as well by subsequeut, an by previous, legislation (Bishop, Written 
Laws, 128; Uniteil States p. Nihols, 4 McLean, 23). . 

The real question, therefore, now to Ix' deciderl is this : is the cont- 
pensation now in question an official eniolunient, or, in other ^onls, is 
it compensation for official m*rvices! The act of June 20, 1.S74 (IS 
Stat., KMJ, sec. 3), authorizes the Att<»rney-(]<M)eral to employ and p;iy 
(fix the compensation of) District Attorneys ^* for the pci formanc<* of 
$erviccH not cor end by their Halaries or /ettT (Ijliss\s (taso, ."» La\vr4Mi4'.c, 
Compt. Dec, .'JS). Services **not ci»Vi*n'd l>y tlieir sahirics or f«M»s" arc 
unofficial services — those not rcquircil iis a part of their oflicial duties. 
Prior to this act, tlie authorizcil salaries and fees were/iW/ compensation 
for, and covered, all official serclcen (15 Op. Attifcn., 530 ; Mei;is's 
case, 4 Lawrence, Com])t. Dec, riiM)). The construction stated, <d' the 
act of June 20, 1874, results not merely from its Ianj;u:i^e, but from its 
purpose, which is to authorize tlie *• employment " by contract oi' District 
Attorneys to render unoflicial services. The statute was not necessary 
to secure the performance of official services ; for these had aln^ady Ih'cn 
provided for by other statutes. And tlie authority to employ is an au- 
thority to enter into a contract. This idea is not as distinctly ])resent«Ml 
by a definition in Webster's Dictionary as it niij^ht be. There, in detin- 
lug the verb, **to employ," one definition is, ^<to commission ; tcMiitrust; 
as, to employ a domestic or an envoy.** And the illustration f^iven is, 
*^ hath employed thitlier a servant, li. Jonson."^ Hut Uichanlson^s Dic- 
tionary (vol. I) gives, among others, the detinition, *' to engage," and 
uses an illustration as follows : 

^^ By a short contract you are sure of making it the interest of the 
contractor to exert that skill for the satisfaction of his employers. ISurke. 
On the (EconomiciU Keform." 

Id Water Company r. Ware (10 Wall., 575), a contractor with a 4'ur- 
poration was deemed an employe. Tlie wonl, ^* employe," is sometimes 
used to denote an ofticer ; but it is more generally applied to one rentier- 
ing service underacontnR^t (The United ^States r. I>elew, 2 liroek., 2S0 ; 
Graham's case, 1 Ct. CI., 380 ; Maliory's case, 3 /r/., 250; Stone*s case, 3 
Jd.y262; Watson p. The Watson Mfg. Co., 30 N. J., Kq.,5S,S; Moore, *jf 
«2..Garu. r. Ueaney, 14 Md.,550; Meigs's case, 4 Lawrence, Compt. Dec, 
COS). See The United States r. Morris, 14 Pet., 475; United States r. 
Schooner Catharine, 2 inline, 721 ; United States v. N<mrse, 4 Craiu^li, 
0. Ct., 161 J In re Muldaur et al., 8 lien., 05; Hyman v. Wright, 2 U. V. 
Div., 397 ; Lawson, Concordance, 118). When a statute gives an otlicer 
aathority to employ^ or to contract for services, no contnu*.t can be made 
except by the assent of the ollicer employing, and of the person or otlicer 
employed. The act of June 20, 1874 (is Stat., 100, sec. 3, proriso), as 
stated, gives the Attorney(rcneraI authority to /;m/;/r)j^ District Attor- 
neys to render services, ''not covered by tlu'ir salaries or fees.'' Tiiis 
the autliority to employ, to a class of attorneys ; but there is a wide 
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cliscretioii given to tlie Attorney-General. He is not required to employ 
any District Attorney. He may, under section 367 of the Revised Stat- 
utes, require " any officer of the Department of Justice " at Washington 
to render services of the character of those now in question. He may 
select any District Attorney to render such services either within his 
own district, or within the district of any other District Attorney. No 
Distxict Attorney is by any law required to accept employment under 
the act of June 20, 1874 (18 SUt., 109, sec. 3, proviso). A serv- 
ice rendered under 8uch employment cannot be the official service of a 
District Attorney. It is not a service pertaining to an office. In ren- 
dering such service the District Attorney does not act as an officer, and 
should not subscribe himself to the pleadings as District Attorney, bat 
only as attorney for the United States He cannot be, in respect to the 
uervice mentioned, the attorney of any specified districtj and, hence, is 
not a District Attorney quoad such service (United States t?. Brindle, 110 
U. S., 604). The Constitution (Art. II, sec. 2, par. 2) provides that : 

^'[The President] shall nominate, and by and with the Advice and 
Consent of the Senate, sh;iU appoint Ambassiulors, other public Minis* 
ters and Consuls, Judges of the Supreme Court, and all other Officers 
of the United States, whose Api)ointments are not herein otherwise 
provided for, and which shall be established by Law ; but the Congress 
may by Law vest the Appointment of such inferior Officers, as they 
tliink proper, in the President alone, in the Courts of Law, or in the 
Heads of Departments." 

There can be no office, unless it is established or recognized by the 
Constitution or by act of Congress with duties defined by, or in pursa- 
4iiu;e of, law (Meigs' Case, 4 Lawrence, Compt. Dec, 007). In generaL 
the duties of officers of the United States are prescribed by statute, 
or ])y the Constitution. In some instances, however, the Pi^esident 
{€. </., diplomatic and consular officers), and in others, the Heads of De- 
I>artments (c. (/., clerks and other officers), are authorized to prescribe 
the <luties of certain classes of officers by regulations. And generally, 
all officers are required to perform their duties under the sn]>ervi8iou, 
and by the direction of their immediate superiors. {E. g., heads of 
departments and bureaus.) No statute has created an office, and defined 
its duties, to include the services now in question. If an office had been . 
created for such services, the officer to discharge its duties must have 
been appointe<l by the President, the Attorney-General, or some Court 
of Law. The services in question were rendered not under an appoint- 
ment at all, but by contract. A person appointed to an office — which he 
ae<*o|)ts — for the performance of a duty prescribed by law, has no discre- 
tion to omit to j)erform such duty. An officer, therefore, who may law- 
fully agree, or refuse to agree, to a contract to render services, cannot, as 
to sn(jh contract service, be an officer.* The duties of an office must be 

'The fullowing able disi'ussioii of the (lucstion — what iv** an officer ? — U by Nilos U. 
Tlioiiip8on, E8<i.,i>f f ho Trciwury Department: — 

Iq OluiAtoad r. The Mayor of New York (42 Ne,w York Superior Court, 481), tbo fol- 
lowing definition of an officer is given : '*An officer is one who is invested with fts 
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lirescribetl by, or in pur»nanm\\\ law, tltoiipfli :i disr.rotioii ni:iy be vcHtcd 
in some superior ottieer to direvt whrii tliry sluill be pcrfoniiod, to re- 
quirt* tlieir perforiuantMs or to s«»liM*t the ol1ir«'r t«> jMMforin tlii*iii. Thus, 
the Attonioy-GeiuTiiI iiuiy soleet an otlinT oftlM* Dcpiirtiiirnt ot'Jnstic4» 
*• ti» attend to the interests of the Tniteil States in any suit |»en(Iin<c i" 
any of the courts of the United States, or in th<* eonrts of any State^ 
(Hiv. Stat., .'567). Hut the duty ti» attend to sueh interests is presi-ribed 

otli'-r." 'Miin laiiM'M the f|ni'Ntiii!i, Wli-ii !•« an (illici* .' Tin* rollnuint; lii-tiiiitimi of nii 
oflici- \>;is ^i\(-ii ill tilt? Haiiif raso: "An nt)ii'4> Wm ii;:li( tn i'\<ifiM> :i |>nMii- f'linrtioii 
or i'iin>Iii\ iiii-nr, ami taki* tht* tVt's and i'Mu»lnin«*ntN lirli^ii'^in^ to it.'' Smiilar «lftini- 
XUhx* liavi* lH>en ^ivcii in otlifi rA<M*M, lint ih«-y an- nut vi-rv hatihlarliii-> . 'I'ln- tuUow- 
irtj; flftinitiitn nniy )»«• fiMimi in Tnitnl Statr^ r. Hart \m-I1 (t! Wall., :i.i:k> : •■Anullin' 
i«:i }iiil>iir Mtatioii,4irt'nii»Iovnii-nt, ronl'i-ircd by tin- a|i|Miininn'nt iitfrnvfinini'iit. Tin* 
tvrni tinbrat'i'S thr idra^tot' tcniin-. dnratiun, fnniliiMU'nt, ami iliititvs." The w(»nl,'*a|i- 
]iosnii:i(.-Mt," aN <-.ni}>l(iy(><l in thi?« itfliniiinri. nin^r im-lmli' ihvtlnn : utlii rwiM', all tdrc- 
ti\(* oflic-i.-K wcmhl lie fxclmlfil, auil ani«in;; th'-in tii.it nf' I'rf^iilfiit. S«i. uI.ho, t'ur I he 
fuinif rcaisnii, thi* wold, " (lovi-rnnirnt," ix njanil'i ^ih iim-i! iii a sii.iilaih hroad M'n.M*. 
TIm- word, '"aiipoint/* is MMt-d in tin- Const it nt inn in rflatiun tnrertain rlrrli\ voflil•«•^ — 
*. i/ . rri'i*iil«'ntial I'.lfftors. '* Karh Stati ^liall •r/i/-riiir/ . . a nnni1>ii nt' KU'( turM*' 
(Arx. 'J, *»'(•.}). Strirtlx runsiilfi'i'tl. t hi' i-lan'^i-, "i-wiii'i'ii'-d hy thi- .ip|ii»int:nrnt ol' liii> - 
cinint'iit," dni-M I. lit ap|M-ar to Im- an> jiart of iIm' dt'lini'ion oI an t-Mn't*. It simply 
8lJit(-N hijir an i»l2ii-f i.'% tunjnrnt. iiut irhat an nliiir i». Nui iIim'n ir app^-ai to In* a dis- 
till :;ni*»h in;; n»o'li- i-f ninfffrin;; an ojjift. 'i'ln p* air jmliljr i'ini'!>>;. nii-ni> \\ ho li aif 
n*'? •iltifi'.**, whirli an- •'■ rtinfnn-il hy Mn* appoininii'iil 'd' (Hivi'inni«Mif." A .spi-«-ial 
a;:t'nt appolntiil h\ the S«'fi4-tair td'War to hnpnintfinl tin* roii.-tti Kcliun uf a piildir 
hiiildiii;;. 1«>T \« hii'h an ai'piopnafiun >*- niailc. iind«r tin- iinpltfil anllioiitx aii^iii^ 
fi'>in l]u' ap]i!opriation and attending; i iri-niik'«tani •■». i- i.nt an otln ci. Il>- is an i-in- 
P'mv*^. So. I i%-il hiti^i-oiiM ap]iofiit4Ml ).\ lln* ('(iniini>.si:>mT i>t I'i-iision«", un«!«r •»! riion 
4TT7 of tin- K»"viH«-d St»li;li«i. an- imM 'itVii • ih ( I'mSril Statfs r. iJii nsaiiH-. '.'*.• I'. S.. 
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lotlie Irgal titlo to thi- oitin*. 'I'la- animrnt and rli.ii.it-tii' of tin- i-onipfiisation id' an 
oSiccare Bii1>.jfCt t«) th«'ronti«»! nf ('oni:ri>M, I'xri'pt in tlmsr vusvs in wliirh mnh ron- 
ti'.'! h;i<( Ik-mmi Ti'strirti'd hy tin- ( ••nNiitniinn (I'i'i»pii' r. Tiiinan. :t<» llaih.. VX*: Knihy r. 

rr.i*i.#l .(i£»<m«..u liiii I* U iTmfi\ 




-'• Miivriuivi «'i III* I iiiiiMi •^iai« '*>. tin itti i iiiiti \ ••ii^|i'.'«^ uiiro iii:*4iiiii i ii.'«iii lit « "^ ii.'^«'«i 

wi^UH^e whu-li iiiipIicH that, in iho^t ru-ts, n fii>^:iii;;in>lit'd iiM nii'iiilifis fi-oin othi*r 
ofti'Ts, would nut warrant tin* iiiffii'n(«- that tin* vnnU. "any ntlu'ioltii-or." n.-^rd in 
th'-iirtuf Aii^UMt \\ irs7Uf wi^rc not inlmiicil :o iiii-Jn h* :ii«'inlM'i's of ('oii;;ri-MM. ( Tho 
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by statute. So the Secretary or Solicitor of the Treasury may direct a 
District Attorney withiu his district to appear ''on behalf of any oifioer 
of the revenue in any suit against such officer'' (Rev. Stat, 827). But 
the duty of the District Attorney is prescribed by statute. There doubt- 
less may be cases in which a statute authorizes a superior officer to pn- 
scribe duties for an inferior one, and to require their performance ; but 
iu such cases there is no element of contract involved; and the service 
is imperatively required as an official duty in pursuance of a statute. 
Such service does not depend .on the contingency of an assent, which 
may, or may not, be given to ^i\y contract. An office is not, nor Ciin it 
as a general rule be dependent on, a contract, as to the duties which the 
office requires to be ])erformed. But if so, no stiitute has prescribed as 
official duties the services to be performed under the contract authoriztMl 
by the act of June 20, 1874 (18 Stat., 109, sec. 3, proviso). This act 
simply gives a substituted method of providing for much of the service 
formerly rendered under the act of February 2(5, 1853 (10 Stat., 102). 
Since the latter act says : ** Services of counsel, rendered at the request 
of the head of a Department, such sum as may be stipulated or agreed 
on." The service rendered under the act of February 2G, 1853, (10 Stat., 
162), was not official — it was contract service. How, then, can the same 
service, now rendered also by contract, be regarded as official ? It may 
be said that the service rendered under sectibn 827 of the Revised Stat- 
utes is an official service, which required the special provision found in 
section 834 of the Eevised Statutes to exemi)t the compensation for such 
service from the emolument returns. It does not follow that the serv- 
ices now in question are official. The duty mentioned in said section 
827 is imperatively required by statute a« an official duty, while the 
services now in que^stion cannot be required of any District Attorney. 
It follows, that the services of the claimant were unofficial^ and his com- 
pensation therefor is not to be included in any emolument return. The 
policy of exemi)ting comi)ensation for services rendered as an official 
duty by a District Attorney ^'on behalf of any officer of the revenue iu 
any suit against such officer" (liev. Stat., 827), from all emolument re- 
turns, exists by force of section 834 of the llevised Statutes. This sec- 
tion exempts from emolument returns such compensation, and the two per 
cent, commission allowed to every District Attorney on '* all moneys 
collected or realized in any suit or procee<ling arising under the revenue 
laws, and conducted by him, in wliich tlio United States is a party" 
(Rev. Stat., 825), and then i)rovides as follows: 

"All other fees, charges, and emoluments to which a district attorney 
or a marshal may be entitled, by reason of the discharge of the duties 
of his office, as now or hereafter prescribed by laiv, or in any case in 
which the United ^States icill be bound by the judyment rendered therein, 
whether [>rescribed by statute or allowed by a court, or any judge 
thereof, shall be included in the semiannual return required of said 
officers by the preceding [sec. 833J section." 

The above provision, by requiring the compensation paid to a Dis- 
trict Attorney for services " in any [other] case in which the United 
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States will bo bound by the jHiUjmeni rendered therein, wln'tbor proacribod 
by statute or allowctl by si court," to bo iii4'lii(1«Ml in tlir pnijicr oiiiohi- 
nieiit returns, by interonco soonis to iniplv tliiit tho roniponsjition in Civscs 
\n whiob tho lIiiitiMl Statos will not '*bo bound by tln» Ju(l;rnn'nt ron- 
dori'd tbeivin,'* is fxirrupt from all iMnoluuKMit returns. This view of 
BCi^-tion S:34 18 certainly entitbMl t<> weij[rlit, in the absence of any statute 
whi'.'li would, in terms, or by clear intenMice, r<»<piirc tlir hitter <*om|K»n- 
satiun to be inclutled in such returns. The TnitiMl States is «*>/ bound 
bv any jiui;;nient, which is, or <tould have Imtii, entcitMl in the suit iu 
which the serviexjs now in «jU4rstion w«*rc rendered. 
Section 770 of the Heviseil 8tatntt*H provides that : 

••The District Att(»rncy lor the southern ilistrict ofNew York is entitled 
ri» n»ceive quarterly, for all his Hervi<x»s, a salary at the rate of six thou- 
cKand dollars a year," &e. 

The services mentioned have in practice been construed to mean offi- 
cirtl services — to the extent at least of not including contract services.* 
This section is not a limitation on compensation tor unotlicial services. 

The distinctiou between contract ser rices and official sercieen was con- 
(iidered in Bliss's ease (5 Lawrence, Compt. Dec, .JS). The provino to 
MH^tion 3 of the act of June 20, 1S74 (IS Stat., lOJ)), refers to "the fm- 
ployment f\\\i\ payment by the De])artment of .Justice of district attor- 
neys as now allowed by laV for the perfonnance of services not covered 
by their salaries or fees,*' The Kevisetl Statutes contuin the follow- 
ini: provision : 

*'Seo. .S27. When a 4listrict attorney appears by 4lirecti(Ui of the Sec- 
iiftury or Solicitor o( the Treasury, on iM»lialf of any oOleerof the reve- 
nue in any suit aj^ainsl such otlirer, t'or any a4't done by hitn, or for the 
recovery of an^' nnuiey received by bin) and paid into the Treasury in 
the |>ei'fonnance of his otiicial duty, he shall receive such compensation 
as may be certitiHi to l)e pniper by the court in which the suit is brought, 
and approve<I by the Secretary of the Treasury. [See § -ItWti.J" 

The service rendered under this section cannot be repirded as con- 
trac't service — service un<ler employment. It is servitre rendere<l in the 
Iierfonnance of an official duty. The word, " emiiloymeiit," when used, 

•In lloane Ex. I)«»r. No. '^7 (Jil Si^Hftiim 4riih C-oiiKn'^H, January II, 1?:*7H, |>aj;i» 30) 
it in Haid that : 

''Nanieroafl ciuestionB urt* rcMtntuntly arising hi'tan* thi* dciiartnimt as to the :iUow- 
maeen to be made to diatrict attorncvH tor tluMi- ('oinpfiiHatinu. 
Section 770, Revised Stntnto^, proViiiiM tiiat : 
(The district attorney for the fet<Hith<'rM diMrirt of New York JHrntitlod Ut roveivo 

Joarterly, for aU hia services, a nalury at tin' nitf (»f hIx tliouNuiuI doUum a yuar. 
or extra services the dibtrict attorney for tin* diHtrirt of Calitornia in (Mititlod t-o re- 
ceive a salary at tho rate of five hnndreil dttllarH a year, and tlw. diHtrirt attorneyrt 
for all other districts at the rate of two hundred dttllaiH a year.) 

This provision is construed as f^ivin^ to the diNtiiet attorney the sum nicntioncyl 
for general services on tHJde of the part leu hir HervieeH named in tlie fee-hill. And in 
the varions sections granting; (.'onipenKutjuii iu sperial easeH. althou<;h in terms for 
'extra services,' the amount in in fact allow fd as the reuular Kklary id' tlie district 
attorney. There is no other pn>viHion in the law for the paynu'ut of a ti\rd Haiarj 
to a district attorney. The rest of his compensation ace rues in the shape of fiM>N." 

Notwithstanding the usage on this suhjcet, it may he regarded as an open ([uestion 
vbether the const motion above mentionotl is correct. 
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as ia tbo proviso to section 3 of tlic «act of Juue 20, 1874 (18 Stat., 109), 
in the sense of giving authority to an officer to secure the performance of 
services means, as well in its popular^'A^ in its technical wwd legal j^h^\\\\\- 
cation, tlie rigbt to contract for services. It has been said that: 

** In general, statntes are presumed to use words [in] their popular 
sense: uti loquitur vulgus. Where, indeed, technical words are used in 
reference to a techni<;al subject, they are primarily interpreted in the 
sense in which they are. understood in the science, art, or busine^s in 
which they have acquired it "(Maxwell, Statutes, 2d ed., iiO). 

It is true, that the|;o;>t</ar,asnlsothe technicfUninl kgal innhumg of a 
word may be rejected, when " tl^Judicial mind is satisfied that another 
[meaning] is more agreeable to the object and intention ^ of the law- 
makers. But it must require reasonable evidence to overthrow the pop- 
ular or legal meaning. There is no such evidence to overthrow the legal 
meaning of the v^onlj^^ employ mentj^^ as found in th^. proviso mentioned. 
Thisproviso cannot apply to " compensation" authorized by section 827 
of the Revised Statutes ; because it was wholly unnecessary' to save 
this section from a cuustructive repeal by the first clause of section 3 of 
the act of Juue 20, 1874 (18 Stat., 100). The^^rorut; refers to *' services 
not covered by their [District Attorney's'] salaries or feesJ^ These terms, 
^^ salaries j^^ ^'/e^«," include the whole compensation for all forms of 
official service. Hence, services not covered by these must mean unoffi- 
cuif services. In the popular, if not in the technical and legal, senile, 
the " compensation " authorized by section 827 of the Revised Statutes 
is either salary or ' t'nQ^.^ The proviso in referring to " the employment 
and payment • • * of district attorneys as nuic alloxced by laiCj^ 
was, doubtless, added under tJie mistaken im])ressiou that the provis- 
ion of the act of February 2(), 1853 (10 Stat., 102), authoi izing the em- 
ployment of District Attorneys, was still in force. It is to be borne in 
mind, that, when this proviso was adopted (June 20, 1874), the Revised 
Statutes had not yet been enacted. The Revision was approved June 22, 
1874, but had not been fully examined by any of the Members of Con- 
gress, except those who were on the House Committee* on theBevisiou 
of the Laws, and it is not strange that mistakes should have occurred in 
stating what was then "allowed hy law." Mistakes are liable to be 
made (Blake r. National Banks, 23 Wall., 308). 

The word, "employment," as found in the proviso to section 3 of the 
act of June 20, 1871 (18 Stat., 109), and having the force of the verb to 
eniployj IS especially to be (*onstrued with reference to, and in, the same 
sense in which it is used in other statutes relating to the like subject. 
Statutes in pari materia are to be viewed in combination (Bishop, Writ- 
ten Laws, 7, 03). It is not to be supposed that Congress would us« the 
same word in two different senses in the san)e statute, or on the same sub- 
ject. It has been well said, tluit " to have two meanings in view is equiv- 
alent to having no meaning, and amounts to absurdity" (Bishop, Writ- 
ten Laws, 94, citing Lieber, Legal and Political Uermcneutics, 8G-S8 ; 
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State r. Layman, 8 IMaekford, 3:{0 ; Reginn r. Haniilton, 1 Oar. and Kir., 
212). Sco Birch'8 case (1 Lawrence, Cunipt. Dim;., l^il ed., l.Vi). l;ear- 
in^ tbese )»nncii)le8 in iniml, it may Ih' oliserviMl that He(.*ti(»n Wh\ of the 
Revised Statutes, taken fnun prior le^ishitii»n. provides tliat: 

^'Tbe Attorney-General shall, whenever in his opinion the public in- 
terest requires it, empbiy and n*tain, in the name of the (Jnite<l StateR, 
such attorneys an<l counselors at law as be may tliink necessary to assist 
tbe district attorneys in the discharge of their duties, and shall stipulate 
witli sucb assistant attorneys and counsel the amount <if compensation, 
and aball have supervision of their conduct ami proceedin;;s.^ 

Tbe word, ^^emplay,'^ is bei-e manifestly use4l in the sense of securing 
service by contract; and the same interpix^tation shoidd be given to the 
word, "employment,'' in the proriso to se<;tion 3 of the a<it of June liO, 
1874 (18 Stat., l(KI). The construction given to this proviHo in lUi:«hV 
ease (5 Lawrence, Compt. Dec, 'M) has but one effect, as applicil to tho 
usage whicb has prevailed under, and ever since the passage of, tbe act 
of June 22, 1870 (!(> Stat., 102, sec. .■)),entitleil *'An Act to establish the 
Department of Justice,'' and that < lit ct is, to restrict the employmtnt of 
attorneyHj to render unofficial scrriccH, to iPitttrict Attorneys, In HUss^h 
case (5 Lawrence, Compt. Dec., 44) the o]>inion w:is expressed, that, in 
the act of June 22, JiS70 (liJ Stat., 162, sec 5), there was no autluuity 
to employ, either a District Att<)rney, or any other attorney, t<» n^ider 
unofficial serriccH. This, however, has not been tin* constrnctidii of tiiis 
act taken in connection witli otlier k'gisUititni, which has been adopted in 
practice. Section .'Mk? of the IJevised Statutes in clear terms authoii/,es 
the Attorney-General to employ attorneys "to assist the district att4»r- 
neys in the discharge of their {official] duties." There are other sections 
uf the iievised Statutes, which are to be considered. The Revised Stat- 
utes contain tbe following pnlvi^i(ms: 

*^S£C. 29U. All accounts of the ITnited States districit attorneys for 
services rendered in cas«»s instituted in the courts of tln^ (Jnitcd States, 
or of any State, when the rnitrd States is inttrvated^ but is not a party of 
reconl, or in cases institutcil against the 4»flicers of the United States, 
or their deputies, or duly apjiointed agents, for acts committed or omitted 
orsuflered by them in the lawful dischaige of their duties, shall be au- 
dited and allowed as in o^/icrc/f^e/r, assimilating the tees, as near as may 
be, to those provided by law for similar services in cases in which the 
Uniteil States is a party. 

• •••••• 

Sec. 366. Every attorney or ctuinselor who is specially retained, un- 
der the authority of the Dep.irtment of Justice, to assist in the trial of 
ftoycase in which tbe(rov(*rnment is interested, shall rer«'ive a c<Hinnis- 
sioii from tbe bead of such ]>epaitmcnT, as a spi-cial assistant to the 
Attorney -General, or to some ontMd' the district attoinc.Ns, as tin* nature 
of the appoint nuMit may reipiiK'; an<l shall take the naih miUin d by 
llwtol)e taken by the district attorneys, ami shall be subject to all the 
liabiUties imposed upon them by law." 

The aniform construction given to these provisions, siuci* the act of 
June 22, 1870, and previous to tbe decision of the Comptroller in Hliss^s 
Me (5 Lawrence, Compt. Dec, II), had been, that Heads of Depart- 
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meiits, other than the Attorney-General, no longer had authority, as 
they did under the act of February 20, 1853 (10 Stat., 163), to employ 
any attorney at law to render unofficial services — services not required 
as an official duty of any District Attorney — but that the Attorney -Gen- 
eral had such authority. The uniform practice accordingly had been, 
that the A ttorney-Cicneral employed, whenever he deemed it necessary, 
any attorney at law, including District Attorneys, to render services in 
cases, in which the interests of the United States were involved, and in 
which it was not made by statute an official duty of any District At- 
torney to render such services. It was in vietv of this cohstru<!tion and 
vsage, that the proviso to section 3 of the act of June 20, 1874 (18 -Stat, 
109), was adopted. Hence, it follows, that said proviso was intended to, 
and does, recognize, and, so, give to the Attorney-General the authority 
to employ' any District Attorney to render any service required to se- 
cure the interests of the United States, when no statute has made it the 
duty of any District Attorney' to render such service. 

These views cover all that is necessar^^ to be said in relation to sec- 
tions 770 and 827 of the Revised Statutes. See District- Attorney's case 
(5 Lawrence, Compt Dec, 138) and Secretary McCulloch's case {ante^ 
36). 

In conclusion, the District Attorney is not required to include in any 
emolument return the compensation mentioned.* 

Treasury Department, 

First Comptroller's Office^ January 20, 1885. 

* February 11, 1885, the Secretary of the Treasury addressed a letter to the Attomey- 
<teDeral, iu which, rcfcrriug to the sums aUowed iu the two preceding cases to Mr. 
Kootf the Sitcretary asks whether said district attorney " is required to include these 
sums, or either of them, in his emolument returns.'^ 

February 19, 1880| the Attorney-General expressed the opinion, that neither of Mid 
sums should be included in the emolument nHurns, in a letter to the Secretary, as fol- 
lows : 

Yours of the 11th states a claim by the United Stat-os Attorney for Soathem New- 
York, for two fees ; and asks whether the Act of [June 20] 1874, oh. 3*^, section Sbrd 
[14 8tat., 109], has any, and, if so, what, operation in preventing their payment. 

1. The first fee is for $2,500, allowed by Court for defending the Secretary of the 
Treasury iu a suit brought in 1^3 by one Lamar because of cotton seized by order of 
the Secretary, — such suit being ended in November, 1884, by judgment infarorolthe 
defendant. 

This fee therefore comes within Rev. Stat. Section 827, (the Secretary lieingan *<o(B* 
eer of the revenue" within that phrase there employed) and consequently it is excluded 
from tho opera! ion of Rev. Stnts. Sections 770, 833. (8.34) and 835. When duly allowed 
by the Court it therefore became strictly compensation allowed bylaw within the mean- 
ing of those words in the body of Section 3, first above mentioned. 

2. The second fee is one for defending Postmaster James (of Now York) in the YaJU 
Lock HuitH. 

Ihave considered this rase with great care, having nppronoho<l it with serious doubts 
as to the proper answer. After scrutini/.ing the st.'itut^>ry provisions, however, I see no 
reason to hold tliat compensation to District Attorneys forsi>ecial services duly allowed 
to them under a statute which authorized their employmiint is not, as well as that in 
cnwH under K. S. *^'i7, " compensation allowed by law." [Act of June 20, 1874 — 18 Stat., 
109, See. 3, ;>rori«a. ] 

The Act of 1>:<74 therefore doe.s not applv at all — and the prortJ^o therein was added 
by ex ahnndanii cautela. I had at first thought that this might nub modo be other- 
wise: — it is not neceHsary now to say why. 

Upon the whole, 1 see no reason why the fees should not be paid. 
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IN THE MATTER OF THE AUTHORITY OF THE HEAD OF AN EXECUTIVE 
DEPARTMENT TO IMPOSE UPON A CLERK THEREOF THE DUTIES OF A 
SUPERINTENDENT OF THE CONSTRUCTION OF A BUILDING FOR SAID 
DEPARTMENT, SUSPEND THE RE(iULAR SALARY OF SUCH CLERK, AND 
FIX HIS COMPENSATION AS SUCH SUPERINTENDENT AT A HIGHER 
RATE THAN THAT OF HIS CLERKSHIP.— EVELETH'S CASE (SECOND). 



1. A C<lmptroller in theTreiMuty Departtnont cannot In* required by any ofllcer of the 
OoTemnient to allow or diKullow, in acrordaucu with naid offlcer*H Judgment, any 
olaim against the United States. Such Comptroller exercises his i»ower8 by vir- 
toe of the law, and in the allowance or disallowance of claims must nse his own 
judgment as to their legal merits. 

S. ErtUik^9 COM (2 Lawrence, Compt. Dec, 2d ed., 20), re-<ifirmtd. 

X The opinions of the Attorneys-General in Whiting 9 ea»9 (10 Op. Att.-Gen., 436), 
C99IOIM OfiterM' eate ar> Id,, 2H6), Pitrce't cane {Id., 608). MartkaVn Fet9 en$e {Id., 
533), IAme9'9caMe {Id,, 302), and Erthtk*9 rate (April 3, 1882), considered. 

4. Construction giren to section 176r» of the Revised Statutes and to the act of June 
20, 1874 (18 Stat., 101). 

i>. The provisions of a statute cannot be evaded by any shift or contrivance which 
may be attempted to defeat its purpose. 

Treasury Department, 

First Comptroller's Office, 

Washington^ D. C, May 8, 1882. 
Hod. Charles J. Folger, 

Secretary of the Treasury^ 

Sir: I have the houor to acknowledge the receipt, by your reference 
tome of the llih ult, of a letter ad(lreHAe<I to >oii by the Hon. Secre- 
tary of War, [aiul] dated the 8th ult, with its enclosures, to- wit : 

1. Copy of a letter dated January 24, 1882, from this office to the 
Hon. Secretary of War. 

2, Tlie opinion of the Hon. Attorney General, by him achlrt^ssed to the 
Hod. Secretary of War, April 3, 1882. 

In this opinion is a statement of fticts, ns follows : 

*'1d the sundry civil appropriation bill approved June 16, 1880 (21 

Stat., 2tiO), was inserted the following provision : 

*To enable the Secretary of War to cause to be constructed a fire- 
proof roof for the building on the corner of Seventeenth antl F streets, 
tveDty-five thousand one liundivd and seventy ei;j:lit dollar.^ and four- 
teen cents, or so uiuch thereof ais may be necessary.^ 

The Secretary of War designated as his agent to advertise, make con- 
tiicts with the approval of the Sei*retary, take charge of and superin- 
tend the construction ot the roof, Mr. James Kveleth, who was a clerk 
in tbe office of the Chief of Engineers and superintendent of the Winder 
Building. 

Am compensation to Rveleth for his services in the work committed 
to his charge as above, and in consideration of his giving the bond re- 
quired b\ law in the sum of ilO,(MN) the Secretary allowed him three hun- 
drad dollHTS |»er month from the date of his designation to tlie service to 

6 LAWS 5 
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the time of the completion of tbe roof. For the same iieriod bis salary 
a*i clerk aud as superintendeiit of the Winder Building was suspended, 
and, in eflbct, his duties also, which were i^erformed by otlier parties 
who received the pay for the services rendered in those positions. 

Bveleth accepted these t^rms, entered upon and performed the duties 
assigned to him in respect to the construction of the roof, aiul has re- 
ceived twenty-seven hundred dollars for nine months service. 

He has rendered his account, in which he has credited himself with 
$300 each month, and has returned to the Treasury $278.12 which re- 
mained unexpended of the appropriation at the completion of the work. 

No exception to his account is taken, except to the monthly item for 
his services. 

The First Comptroller disallows that, and calls upon Mr. Eveleth to 
pay ba<jk into the Treasury the $2,700." 

This is followed by the conclusions of law reached in the ox>iniou in 
three propositions separately numbered, all of which are hereinafter 
quoted in full, though not in their exact order. I proceed to consider 
tbe questions suggested by the papers referred to me. 

I. The letter of the Secretary of War requests that : 

"Yon will please cause the accounts in question, representing the 
sum of $2,700 above referred to, to be allowed and passed to Mr. Eve- 
leth's credit." 

I assume that the purpose of the request made to the Secreytiiry of 
the Treasury was, not that he should give an imperative direction that 
the sum stated should be passed to the credit of Mr. Eveleth, but that 
Mr. Eveleth's case should be reconsidered. No such direction has been 
received. 

The Secretary is not an accounting officer (Savings Bank case, 16 
Ct. CI., 335). He cannot direct the allowance or disallowance of Mr. 
Eveleth's claim. This is a duty not pertaining to his office, but con- 
fided to the unconstrained discretion of the proper accounting officers. 

As early as October 20, 1823, Mr. Wirt, Attorney-General, held that, 
although it is the duty of the President to take care that the laws be 
faithfully executed, he is not required to execute them himself. He is 
not required to audit and allow public accounts, but to see that the 
officers assigned to that duty perform it faithfully. The Auditors and 
Comptrollers are assigned to tliat duty. They constitute the account- 
ing department ; and so long as they continue to discharge their duties 
faithfully, the President has no authority to interfere. And Attorney- 
General Wirt said : 

" He [the President] is not to perform the duty, but to see that the 
officer assigned by law performs his duty faithfully — that is, honestly ; 
not with i>erfect correctness of judgment, but Aone»%. • • • My 
opinion is. that the settlement made of the accounts of individuals by 
the accounting officers appointed by law is final and conclusive, so far 
as the executive department of the Government is concerned. If an in- 
dividual conceives himself injured by such settlement, his recourse must 
be, one of the other two branches of government — the legislative or ju- 
dicial" (1 Op. Att.-Gen., ()24). 
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The '^ executive department -' n^terred to inehides, of eoiirse, th<* liead.s 
of the several Executive Department.^. The <l(M'trine laid <h)\vn l).v Mr. 
Wirt was io principle aj;ain atlirmed by him in an opinion of .Inly l'7, 
1824 (1 Op. Att.-Cien , (i7S); by Taney, April o, \KV2 (L' ///., ."iOT;, and 
Dei^ember i:j, 18:52 (2 Id., 544); by Crittenden, S«*i»trmbi-r IL*, 18.30 
(Crittenden's Opinion, ."i LawnMicc, Conipt. Dee., 41i;); by Hoar. Murrh 
25, 18G9 (13 Op. Att.-Cien., 5 , and Frbruary V\ 1870 {\\\ Id,, 218); 
by Williams, July 22, 1S72, and Aui^nist 10, 1872 (14 Id., (m, lo4 ; by 
Taft, Au^mst 2, 1870 (15 /(/., i:JO) ; by Devens, May 5, 1877 (15 ///.j*2ii), 
and May 21, 1880 (16 7</., 404); and also in McKee /*. l.'nited States 
(12 Ct. CI., Ij^), and MeKni;jht's easr (i:$ Id., :M)7i. 

LI. In the opinion referred to ni«' it is said : 

"That, tlie Secretary of War Inivin^ under thf act [of .Fune H>, 18Si>] 
full l>o\ver to cause the r(N)f t«> be c<»nstrncted, and complete control 
over the fund appropriated to pjiy for it, he irould miploy such a;^ent 
to sn|>erintend the work and disburse the fund as in his discretion lie 
deemed Iwst.'' 

lu this x>osition I fully concur. 

lu the decision which I made in settlinf): the disbursing]: accounts of 
Mr. Eveleth as disbursing a^^ent, 1 held, that, uuilcr the act of June IG, 
1880, the Secretary of War had full power to cause the nsif to be con- 
structed, and that " he could employ such a^ent t4i superintend the 
work and disburse the funds as in his discretion he deemed best." In 
that decision I said : 

"The Secretary of War was by the act of June 10, 1880, charp*d with 
the duty of constructing a tire-])roof roof on Winder*s Huildnifi: in Wash- 
inf^ton. As the act did not make specitic directions as to the mode of 
executing it, or provide subonlinate otlicers or agents for that pur|H>se, 
the whole matter was lett to the discretion of tlie 8e<^nitary of War, 
subject, however, to the restrictions and limitations of other laws, none 
of which were repealed. He could by virtue of that act, as he pro^ierly 
did, appoint a special agent 'charged with the disbursement of public 
moneys,' but subject to the law which re<|uireil su(*h agent to give bond 
(Rev.' Stat, 161, 18;3, 3014). • • • He might properly ap|>oint a 
derk in his office as such special agent. * * Under the atrt of June 
16, 1880, the Secretaryof War very pro|>erly devolved upon Mr. Kveleth 
two classes of duties — those of a special agent 'charged with the dis- 
tmrsement of public moneys,' and tnperintendent of coMttructioH,-- 

It will thus be seen that the authority of the SiH'retJirj' of War, " to 
cause to be constructed a fire proof roof for the building*^ referred to^ 
was in do respect called in <|uestion. 

III. Whether the agent ap]>ointed to sui»erintend the construction of 
the roof is entitled to the comiH'nsation of $300 per month for his Ncrv- 
ioes in that capacity — in all $2,7(M) — or whether st^ction 17fM of the He- 
vised Statutes limits his compcns^itiou to that which the law had Hxed 
for the offices of clerk and of superintendent of Winder^ Buihling, held 
by him during the rendition of such servi4*es, is the main question at 
issoe. 
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^ When the accoants of the agent were before the First Comptroller for 
settlemeDt, it appeared that on the 21st of July, 1880, the Secretary of 
War addressed a letter to Mr. Eveleth, as follows : 

''As the assignment to yon of direction and superintendence of the 
work of putting the fire proof roof on the Government building at the 
comer of Seventeenth and F streets, and of disbursing the appropria- 
tion of $25,178 14-100 made by act of June 16, 1880, for that purpose, 
will probably leave you but little time, during the progress of that work, 
for attention to your duties as clerk in the office of the Chief of Engineers; 
and, in consideration of the requirements of law that you enter into 
bond for faithful accountability for the public money to be from time to 
time advanced you from the Treasur3'; your salary as clerk, as well as 
your salary as superintendent of Winder's Building, will, for such time, be 
suspended, and you will be allowed, instead thereof, three hundred dol- 
lars per month, for the service above rcferreil to, from the date of your 
assignment to it to the time of its conclusion, to be paid out of the ap- 
propriation for the construction of the roof You will please file the re- 
quisite bond, in the sum of $10,000, without delay .^ 

It will be noticed, that, during all the time the agent was rendering 
service, he held tiro offices in the War Department : one, as clerk in the 
office of the Chief of Engineers, with an annual salary fixed by statute 
at $2,000 (Rev. Stat., 215); the other, that of superintendent of Win- 
der's Building (at corner of Seventeenth and F streets), with a salary 
of $250 (Rev. Stat., 215). The act of June 15, 1880 (21 Slat, 228), made 
the proper appropriations to pay these salaries ; thus, in effect, reqairing 
their payment to the officer entitled thereto. Upon the question of the right 
of the agent to the compensation of $2,700, the opinion referred to me 
says : 

<^ Second, The rule of action in cases of this kind I find stated by the 
Solicitor-General in an opinion which was approved by the Attorney- 
General, and which I adopt as follows : 

' Where the service in question is one require*! by law, but not of any 
particulitr official, and compensation therefor is fixe«i by competent au- 
thority, and is appropriated, the officer, who under due authorization 
performs the service, is entitled to the compensation.' Pierce's case, 16 
Up. Atty.Gen., COS. 

The above is a condensation of the judgment of the Supreme Court 
in Converse r. The UnitCil States, 21 liowartl, 463. 

In eai*h of these cases the claim of the otticer who ])erformed the 
service was upheld upon facts analogous to those of the case in hand. 
In Ihe latter case he wiis the superintendent of a li;rht-house district, and 
also was employed by the Secretary of the Treasury to partrhase all the 
supplies for the Li<jhl-house Service throntrhout the United States, and 
to make the necessary disbursements therefor. 

The court held that lie was entitled to the eompensation provided by 
law for this service, as well as to his salary as sui>erintendent. 

In the former case Pierce was nnnistcr ivsident of the United States 
to the Hawaiian Ulands at a sahiry «)t'.'?7,5O0. Whilst he was such min- 
ister he was emph»yed by the proper otliccr of theifovemment to super- 
vise and take testimony to be used in the court of Commissioners of 
Alabama Claims. 

It was held that he was entitled to the tisual compensation given in 
^ch cases to assistant counsel. 
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These cases, then, were not within the intent and purpose of section 
1765 of the ReviHed Statutes. 
The present case is the same in princi[>Ie.^ 

At the time the a^ent was ap[>ointiMl, anil while he perforrnvd his 
duties as such, he heUl two offices, as befori' statinl. Neither the act of 
June 16, 1880, nor an^' other law fixed the compensation which the agent 
should have. The statute left this entirely to the discretion of the Sec- 
retary of War, who fixed it at 8300 per month, lie was fully anthor- 
iziHl Id his discretion to fix the compensati«>n at any prreater or less sum 
ia favor of a i>erson who could lep^ally receive it. It is important to 
notice that in such case his authority was entirely diMarthnary, The 
Revised Statutes make this pr«)visioii : 

*' Sec. 1705. No officer in any branch of the pnhlic N<*i'vice, or any 
other person whose salary, pay, or eni4»lnments are fixed by law orn*gu- 
lations, shall receive any additional ]my, extra allowance, or coin|MMi* 
sation, in any form whatever, for the di.sl>urs4*nient of public money, 
or for an3* other service or dnty whatever, unless the same is authori/.t;d 
by law, aii«l the appropriatitm therefor explicitly states that it is for 
such additional pay, extra allowance, or compensation.^* 

The 0|)erative wonls of this section, omitting for the pn^sent the con- 
cluding exception, are these : 

"No[l] officer in • • • the public servi^-e, • • • [L*] whose 
salary • • • [is] fixed by law • * • , shall [.'J| n»eeivi» any ad- 
ditional ♦ • • com|>ensation • • • [4 1 for any other service." 

The agent in this case was (1) an otlicrer; (2) his salary was fixed by 
law ; and, by the clear terms of the statute, he was (.'{) denied the right 
to receive any comiK^nsation other than his salary for ( 1) any other serv- 
ice, — unfed»»hisciuse wasembraee«l in theexcei>tion. Section 17G>author- 
izes comi>ensation to an oilicer in a^ldition t(» salary on tliive condititms: 
fint^ that the service for which it is paid '' is authorized by law ;" nee- 
oiii, that theit) is an appropriation to pay compensiition therefor; and, 
thirds that such appn»priation ^^ explicitly states that it is for such addi- 
tional • • • compensiition.^' In this ease, although it may be said, 
that(l) the service" is authorized by law," and (J) the proper appro- 
priation has been made, it cannot at all Im* said [li) that the appropria- 
tion-act explicitl}' states that any of the money appropriate«l can be ex- 
peAled as compensation to an otlleer additional to his salary. 

lam unable topenHMve Imw the agent in this matter is brought within 
the exception. 

It may be conceded that a law migiit give a right to such additional 
eomiiensation without using th«' wonls indicated by section 1705 as nec- 
ttsary to constitute the exception. Hut the intention to do this should 
certainly np[>ear by some :ippro])iiate words: and there is no word or 
phrase in theapprophation act of June 10, 18S0 (lM Stat., 200), indieat- 

• ■ 

ingany pnr|K)se t<» authorize compensitioii prohibited by section 1705. 
That section is taken from tiie ii<*t of Marrli :i, 1S:{0 (."> 8tat., Mi)), and 
thatof August U3, ISfJ (///.. r.lO). The former statute made the prolii- 
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bitiou sabstantially as in this sectiou, with an exception in these words: 
*^ unless the said extra allowance or compensation be anthorized by law.'' 
The act of 1842 substantially re-enacted the whole provision, but quali- 
fied and limited the exception by adding the words : 

'^And the appropriation therefor explicitly set forth that it is for such 
additional pay, extra allowance, or compensation.'' 

The purpose is manifest, to reserve to Congress the right to determine 
by an appropriation -act, or (it may be admitted) by other statutory pro- 
vision, when a salaried officer should be entitled to compensation beyond 
his salary for service, whether connected with his office or otherwise; 
and not to leave to the determination of executive discretion^ exercised 
without restraint, the stupendous and dangerous power of giving com- 
pensation in addition to fixed salaries. 

In support of the right t > the compensation in question, reference is 
made by the Attorney-General to the case of Converse r. The United 
States (21 How., 463), and to the opinion in Pierce's case (15 Op. Att.- 
Gen., G08); and it is said : 

'' In each of these cases the claim of the officer who performed the 
service was upheld upon facts analogous to those of the case in hand." 

I do not so understand these cases. It is very properly said that, in 
the Converse case, the officer who claimed compensation in addition to 
his salary " was the superintendent of a Light-House District, and aUo 
was employed by the Secretary of the Treasury to purchase all the sup- 
plies for the Light House Service throughout the United States, and to 
make the necessary disbursements therefor." The court held that he 
" was entitled to the compensation proxnded by law for this service, as well 
as to his .?rt7ar]/ as superintendent." It is important to notice the ex- 
pression, "compensation ?)rortV7{?rZ 6i^ fair." The court in that case, in 
tracing tlie practice of making extra allowance to officers for extra serv- 
ices, and tlie historj- of the legislation upon the subject, says: 

" These extra allowant^es in some instances amounted to very large 
sums; and it appears that the attention of Congress was at length at- 
tracted to this snbj(»-ct, and it was deemed riglit, and more consistent 
with the nature and character of our institutions, to fi.v by law the com- 
pensation for th(»se services, and not leave it in every case to depend upon 
the dhnrtion of the Secretary.'^ • 

In that case the statute expressly ./(.ror/ the amount to be paid for the 
services: and it is in view of this^ that the court says of the agent who 
performed tiie service: 

"And as the Department appointed him [I] to perform a duty require<l 
by law, [*JJ tor which the compensation was Jived by laic, and [3] the 
mon(\v ap])ropiiate<l to pay it, he is entitled to the compensation 
given by law, if lie has perfornied tluMluty.'" 

And the court further says : 

"TIm^ just and fair inference from these acts of Congress, taken to- 
gether, is, that no dixcrrdon is left to the head of a Department to allow an 
offici-r who lijis ;i fij'cd romprnsation any creilit beyond his salary, unless 
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the service he has iterforraed ia reqnired by existing laws, and the rennin- 
eration for them fixed by lawJ^ 

And this principle is incoq)orated in the syllabns of the case, as 
follows : 

^^A compensation for extra services where no certain compensation is 
fixed by law cannot be allowed by the head of a Department to any offi- 
cer of the Government who has Inf law a fixed or certain compeneation for 
his services in the office he holds.'^ 

The case, then, holds that additional compensation can only be allowed 
to an officer with a fixed salary for services other than official, when the 
amount of sach compensation is ^^ fixed by law^ and not when it is pre- 
scribed by the discretion of the head of a Department. 

The com])ensation now in question was m>f^^ fixed by law; ^ it was 
fixed by the discretion of the hesid of a Dei)artnieiit. i am constrained to 
regarrl the Converse case as a direct authority a^rainst the chiim in 
question. 

I am nn.ible to perceive in Pierce's case (ir» Jp. Att.Gen., 008) any 
authority in favor of the daini. The act of .June li.'i, 1874, section 4 
(IS Stat., 24G), expressly provide<l that tli*; ('ourt of CoinmissiDiierH of 
Alabama Claims ^^ shall be • • • allowed • • • iKM^esHary in- 
cidental expenses,'^ which expenses were to \h^. ^"vvrtified by the pro- 
siding judge of said court, and to be audited and imid under the direc- 
tion of the Secretarj* of State ;" and, in s*»(rtion ITi, an appropriation was 
made '* for the payment of • • ♦ the ex pens4's of th«* said court." 
Mr. Pierce was appointed by the court t4i represiMit it and act for it in the 
capacity of assistant counsel in the taking of testimony to be usimI before 
theeourt. United States attorneys are s«>inetimes similarly employed 
by the Department of J ustii^e to supervise the taking of testimony in 
cases in the Court of Claims, aiiil they are eom|»eiisated theivfor; bat 
this is done by express exception in the statute (act June 2t), 1S74 — is 
Stat., 1(K>, see. 3; Blisses case, 5 Lawrentv, C'Ompt. Dec, 3S). 

The Attorney -General i^roperly n'ganled the couiiiensation allowed 
by tliP court to Mr. Pierce as a necessary incidental expense, and i>rop- 
crlylitfhi that it might be paid t4) him, notwithstanding the fae.t that 
the hitter was, at the time of taking;: tin* testinnuiy, an ot!i<*er whose sal- 
ary was fixed by law. The eonelusion in that ease is «M>ncurred in for 
tbe reason herein Htatrd, [thon<;h not stated in that opinion I. Tlie "any 
other servi(!e or dutV'' referred to in section 17<m, is one renilerejl for thr 
Initetl States. The takin<; of t«'stiniony for the <^>urt of (.-oniinissioners 
of Alabama Claims was wo/, within tin* nit»anini^ of that seetion, hhcIi a 
•frice. The claims, in referenee to whieh testimony was taken, were 
^otclainvt agninni the J'nited StatrH, They were elai ins <i///i//m/ n f'liud, «»f 
^Weh the I'nited Stat«»s was truftttr, and in whieli the Tnited States 
^^ not an interested party, Tiiis \W\\ is supported by riiiteil States 
'•Biindle (110 V. S., 01>;») and .Meijxs's ease (4 Lawn^H-e, Coinpt. Dee., 
^. Pierce's casi* is <lifterent from one ftir the (lisbiirstMnent of jmblie 
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money, or the superintendence of the constrnction or repair of a build- 
ingy in which the service rendered is of an official, or qaasi official, 
character. Solicitor-General Phillips wrote the opinion in Pierce's 
case. He also wrote the opinion in the Marshal's Fees case, which 
is published in the same volume of opinions. (15 Op. AttGen., 533.) 
The United States Marshal for the District of Columbia claimed for 
serving writs for the same court [Court of Commissioners of Alabama 
Claims] compensation which had been allowed by the court as an 
incidental exi>euse; and the question was, whether the Marshal could 
be paid the same as extra compensation for extra service. The Solici- 
tor-Geneml held that, as the Marshal was, by the act which created the 
Court of Commissioners, required to execute its process, he was, in the 
performance of that service, discharging the duties of his office, and 
that, therefore, in the absence of an appropriation explicitly authoriz- 
ing such payment, the extra comi>en8ation was within the prohibition 
of section 1765. Had there been no statutory provision making the 
service of the writs, in efi'ect, a service rendered for the United States, 
the opinion would, according to the view taken in Pierce's case, 
have been in favor of the payment ti> the Marshal of the allowance 
made by the court. The principle of this latter case when applied to 
the claim of Mr. Eveleth is against the payment thereof. Eveleth's 
case is in many, perhai)s in all, essential respects parallel with that of 
the Marshal's Fees case. Mr. Eveleth was the superintendent of Win- 
der's Building, and the salary for that office was fixed by law. When the 
Secretary of War imposed upon him the duties of superintenditig the 
construction of a new roof lor that building, and of disbursing the 
money therefor, these became duties additional to, but, nevertheless, 
properly pertaining to, his office as superintendent; and, therefore, in 
the absence of an appropriation explicitly setting forth that it was 
made for addition<il pay, or extra, compensation, such pay or comi>eu- 
sation came within the prohibition of section 1703 of the Revised Stat- 
utes. There is no declaration of a purpose in the opinion in Piercers 
case to overrule the opinion in Whiting's case (10 Op. Att.-Gen., 436), 
which is a clear and forcible declaration against the claim now under 
consideration. Whiting was a clerk in the Interior Department, with 
an annual salary ; and it was hehl that he could not be paid coni|>ensa- 
tion fixed in the discretion of the Secretary of the Interior for services 
in taking charge of the records and correspondence under the act of 
March 2, l»Ol (12 Stat, 218), for the supjiression of the slave trade, 
although it authorized the services and made an appropriation for their 
payment. 

The Attorney-General said of the compensation claimed by Whiting 
under the act of March 2, ItSGl : 

"But it was remuneration. /i.re</ Ini the Secretary of the Tnlerior him- 
mI/*, in the exercise of what he doubtless deemed a lawful diacretion, 
aud it is precisely this discretion whicii, acconling to the court in Con-, 
verse v. The United States [21 How., 473J, these statutes have forbid- 
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den the heiul of a Departmont Xo oxeiviHo. It wum ]M.«rfeotly coinpeU*iit 
for the Secretary of the Interior t4> eiiiph»y a porMoii to pertbrin the da- 
ties ill question, and to agree that he shouhl he paid therefor out of 
the fund appropriates! for the Capitol extension the ain«)iint whieh he 
agree^l that Mr. Whitinji: Hhonld r(Mreiv«^ lint n'lnrv no olUre wart cre- 
ates! by law for the performance of thoso dntii's, and no reniuiH*rati(»n 
therefor ^eil hy lair^ it wsim niit coni|H'tent for th«^ Secretary to a«ld them 
to the otherdutieHof an oflicer reci*ivin<;a tix4*d conipenHution theri-'for, 
and pav /lim an additional muhi for performing the additional dutiest. 
This is the very thin*; which the-^e statutes, as construed, not «»nly by 
the ni<ij«)rity of my predecesssirs, but l)y the Supreme ('(uirt, were pskSHcd 
to prohibit." 

In 4 Opinions, 251, the Att«)rneyGoneral, rcft^rriii^i: to a similar statute, 
said: 

"Tlie object in view wjw, to piard against the rxerrise of rrcvutipe 
discretion on the one hand, and the claims arising by implication, and 
thus a^uierted by public otiicers, on the other/* 

Upon the language of section ITIm of the J Revised Statutes, and the 
authority of the Supreme C<iurt and fornuT opinions of Attonicys(icn- 
eral, I cannot penreive any san(*tion for the claim of the agent in ques- 
tion. Se<:tion 17<>5 must Ik* so c(mstrue«l as to havt* some purpose. It 
could not have been designe«l to firohibit the paymt*ut of comi>ensation 
for services rerpiinMl or ren<lei*ed without authority of law, 1)ocause a 
statote is not nec4^ssary tor that purpose. That which is unau;li(U'i/.ed 
cau ftive no right (3 Op. Att.-Gen., 17). It this section was not «lesigned 
to prohibit such compensation as that now claimcil, t4> what cases cau 
it apply f I feel constrained to hold, then, that an otticer, wlio^e salary 
infixed by law, caniiof, for any other public service which he may per- 
form in aildition to his pniper otlicial duty, receive, in addition to his 
wliiry, compensation for such S4»rvicc llxeil in the tiinvrfifion of tluMiflh^er 
who may assign him to the p(M'forman«;e thereof. 

IV. In the opinion refernMl to nu\\t is said in relation to the compen 
satioD in question: 

"Third, This case is n4)t witliin secti«Hi 17«>r». because there Wiis no 
additional )iay, extra allowance, lu* comi>ensation. 

During the ]>eriod for which lOveleth was paid if'MH) per month, he 
beid no other position than that of agent to oversee the tronst ruction of 
thf'roof and to disburse the fund a]»pro]>riated lor that wtU'k. 

His duties as clf*rk, iS:e., as well as his ]>ay had been suspended; and 
liaviiitr accepted the terms of lii.N empIoymiMit as agent, he has no claim 
npoii the (jovernment for compensation as clrrk. Ilt» lias received pay 
but for one s«*rvice, and istMitiiied to pay foi' no other service. The pay 
be has received is not, therefore, additional to any other compensation, 
tioraii extra allowance. 

Upon each of the grounds above statiMl, I eonclude that the rnited 
States has no claim upon Mr. Kveli^th tor the m4)n«*y allowed him by 
the8ucn*tary of War.'* 

If Mr. P^veleth ^'held no other ])osition than that of agent*' liuring 
theperiotl for which compensatian was claimed, a iiuestion very did'er- 
^Qtfrom tliat on which the disaUowance was made, would be presentiMl. 
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The evidence on which the Comptroller acted showed that during the con- 
tinuance of the agency Eveleth did hold two other poaitionSj namely : the 
offices of clerk in the War Department, and superintendent of Winder's 
Bnilding. Admitting that the salaries and duties of these offices were 
suspended, can it be held that such saspension and Mr. Eveleth's ac- 
ceptance of '< the terms of his employment as agent" operated as a vaca- 
tion of the offices referred to? Neither the Secretary of War nor Mr. 
Eveleth seems to have regarded the offices as having been vacated. 
There was no resignation of, nor discharge from, office. The agency 
was not an office or employment, the acceptauce of which would operate 
as a vacation of either of the offices held by Mr. Eveleth. Its duties 
were, certainly not incompatible with those of superintendent of the 
building being repaired: and since, by long practice, and the approval 
of the practice by Congress which is implied by annual appropriations, 
the office of superintendent is not considered as one incompatible with 
that of clerk; the agency must also be considered as not being incom- 
patible with the latter office. The letter of the Secretary of War of July 
21, 1880, addressed to Mr. Eveleth, stated that his duties as agent would 
probably leave him "tiif little time^ during the progress of that work, 
for attention to • • • [his] duties as clerk in the office of the Chief 
of Engineers." This language implies an incumbency of office, and that 
the incumbent would give some ti me to his duties. It does not appear that 
Mr. Eveleth was relieved from any of the duties of his office of "super- 
intendent of Winder's Building"; and, on legal principles, it is to he pre- 
sumed that he fully performed them. While Mr. Eveleth held the offices, 
he was by law entitled to the salaries incident to them, and could not be 
deprived of any portion of said salaries without his consent, even though 
he did not perform the duties. This official right to salary was ruled in 
Eeinhard's case (10 Ct. CI., 282). There are many authorities to the 
same ettect, and it is imi)liedly recognized in the Revised Statutes, sec- 
tions 40, 41, 171, 1265, 1742. The agent continued to be an incumbent 
of both offices. No other person could have been appointed to till either 
of them. His salary in each office was still ''prescribed by law." He 
came within everj' description of section 1765 of the Revised Statutes: 
li«* was an "officer in * • * the public service, • • • whose 
salary * * * or emoluments are fixed by law.-- With the highest 
rospiM't lor the opinion referred to me, I am unable to conceive how his 
[Eveleth's] eonsent to a suspension of the salaries could except him from 
the ]»roliil)ition of this section. 

1. A suspension by ap'oement of the salary of an officer does not, by 
any statute, exempt the incumbent from the gt^neral prohibition of sec- 
tion 1765 of the Revised Statutes. An officer who elaims to be excepted 
from the prohibition should show how he bectoiiies so (L. L. and G. R. R. 
Co. r. T'nited States — 1)2 U. 8., 740: Devens, Attorney -General, Sep- 
tember 4, 1877 — \o Op. Att.den., 'M\2), This section, after making in 
general terms the ^^eneral prohibition against <»ompensation beyond 
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salary to officers, provides one, and only one, exception, which is in 
these words: 

^'Unless theSf'ime is authorized by law, and the appropriation therefor 
explicitly states that it is for snch additional • • • comiMsnsation.^ 

It may be assumed, ui>on the authority of the Converse case, that, 
when the compensation is ^^fixed by law,^ this supplies the place of a 
provision in an appropriation act which ^< explicitly states'" that the 
appropriation is ^^ for such additional • • • compeuMation.^ It is 
a reasonable rule in construin/2: statutes, that an exeeption to a fireneral 
and comprehensive clause should be BiricUy conntrued^ and should not 
be enlarged by construction beyond the plain meaning or pur]>ose of 
its words, and that those who claim its benefits must bring themselves 
clearly within it. This rule for construing statutes generally* applies in 
constniing contracts and wills/ As to the latter it has l>een said : 

"A court of justice is not by conjecture to take out of tlie effect of gen- 
eral words pro|>erty which those wonis art^ always considered as com- 
prehending; the l)est nde of c<mstruction being that which takes the 
wonis to comprehend a subject whieli falls within their usual sense, un- 
less there is something like declaration ])l;iin to the eontrarv.^ (l>room. 
Leg. Max., W9; Church r. Mundv, 15 Ves., ;MW5; Doe </. Howell r. 
Tbcmias, 1 Scott, N. K., 371.) 

The above rule is fortified by the principle of const nu't ion tliat the 
express mention or description of tlie persons excepted fmm the o|H»ra- 
tions of a general j>rovision will excbnle from such exception all not so 
mentioned. Exprenaio uniuttest exchisioalttrius, 

H<»w is the agent in question exceptcil fnmi the general i)rohibition 
of section 176.> of the Kevised Statutes ? The statute dofs not say that 
an officer who, by agreement, waives his right to salary is excepted 
from the general prohibition. It makes no provision for any su«'1i con- 
inct. The right of the claimant t<) the extra pay has been denied in 
principle and effect by Attorney (leneral Devens in an 0|>inion, Septem- 
ber 4, 1877 (15 Op. Att.-Gen., M)l). 

One Lines was a soUlier in the service of the United States as a pri- 
vate of the First Illinois Artillery. T1m» act of March :?, 180;^ (12 Stat., 
"iiSfi, sec. 3.1), providetl that : 

"Knlisted men, now or hereafter detailed to s])ecial service, shall not 
i^'Hve any extra pay for su<*h services lieyon«l that allowiMl to other 
enlisted men.'- 

An order was niade by the Si'cretary of War, giving said Lines a 

fiirlongh without pay or cinoliinients, an<l requiring him to report at 

^'a«liville for duty in tli«» l.-nittMl Stat«'s Tejegraph Torps as w telegrajtli 

operator. The Atti>rney-(Jeneral was askiMl wlictluM* Lines conhl 1m» 

paid a claim fiir co!n]»ens;!tion for his servicrs as such tt»le;^r:ipli (»|n-ra- 

tor. The Attorney (ifneral s;iid : 

** The suggest i<»n is made that the cast» of Lines may be taken «>nt of 
the;:L*neral rule, upon tlic gn»!indtiial lie was .illowcti a fnrlou^h witli- 
ont [lay [as a private soldier' • • • hv virtue of an onler of the 
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Secretary of War. •••••••It has also been sa^gested 

that this order may be treated as a suspension of the soldier for the time 
being, and that he may thus receive pay suitable to the important doty 
which he performed as a telegraph operator. 

It is impossible to give the order this construction, for it is not in the 
power of the Secretary to smpt^tnl the enlistment of a soldier^ retaining the 
right to resume his proper cnnlrvl over him is anenlisted man at any definite 
or indefinite period. Eo may discharge hifn from the service according 
to the contract which is made by enlistment, but the right to suspend t& 
contract does not exist upon the part of the Secretary', even toith the 
consent of the soldier.'' • 

To use the language of Attorney-General Clifford (4 Op, Att.-6eD., 
538), "the Executive Department has discretionary authority todischiirge 
before the term of service has expired, but has no power to vary the 
contract of enlistment." Attorney General Clifford refers to section 16 
of the act of July 5, 1838 (5 Stat, 258), which provides that ** all enlist- 
ments in the Army • • • shall be for five years," and to the act of 
May 13, 184G (9 Stat., 11), which authorizes the President " to reduce" 
the " numlwr of privates in " any company, with a jnoviso that "enlist- 
ments shall be for the term of live years, and no longer, unless sooner 
disbanded by the President.'^ 

The salary of a clerk is secured to him by as forcible provisions of 
law as secure the pay of enlisted soldiers. Clerks are officers "at such 
rates of compensation ♦ • ♦ as may be appropriated for by Con- 
gress" (Rev. Stat, 169). The authority of the Head of a Department 
" to vary the contract " of employment can no more be found as to clerks 
than as to enlisted soldiers. The sole power over clerks is, " to pre- 
scribe reguhi tions, not inconsistent toith law^ for the • • • conduct of 
• ♦ ♦ clerks " (Rev. Stat, 101). Clerks may be removed, just as en- 
listed soldiers may be discharged ; but there is no authority to say that 
a clerk shall hold an office and not perform its duties, or that he shall 
not receive the salary which the law says he shall rexjeive. 

The doctrine, that a clerk can relieve himself from the operation of the 
prohibition of section 1705 of the Revised Stalutes by a leave of absence 
icithout payj will, if carried to its logical result, lead to absurd conse- 
quences, if not to worse. It is a penal offense for a clerk to act as ^*an 
agent or attorney for prosecuting any claim against the United States'* 
(Rev. Stat., 5498), or to receive " from any other officer or employ^ of 
the Government any money • • • for political purposes" (Act 
August 15, 1870 — 19 Stat., 109, sec. 0), or to give money to any officer 
" to be ap]>lied to the promotion of any political object" (Act January 
16, 188.*^ — 132 Stat., 407). Can a clerk escape these penalties and pro- 
hibitions by saying that, at the time of committing the prohibited act, 
he had a leave of absence from his official duties without pay f If ao, 
an e,isy way is open to defeat the purpose of these statut<^s. But, 
olearl}', no such evasion would b(^ available as a defense. The prohi- 
bitions apply to the vum who is an officer ; and the necessity for this ap- 
plication exists, as well in the case of the prohibitions of section 1705 of 
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the Revised Statutes as in the case of those of the other statntes men- 
tioned. Snch evasions of the statntes are in direct conflict with the tcord$ 
which they employ. To give effect to such evasions is to create by infer- 
ence exceptions where the statutes have made none in terms; and it is 
well settled that exceptions cannot he ennrafted on statutes by inference. 
See authorities collected in Glaims-AsMignmont case ('3 Lawrence, 
Gompt. Dec., 29), and Osage Land caise ( /irf., 308). There is no authority 
for ^Mmi)orting into statutes," for the purpose of making an exception, 
'^ words which are not found there" (L. L. and G. U. K. Vo. v. United 
States, 92 U. 8., 751). In the case of Capt. Tyler (18 Ct. CL, 26), 
an effort was made to convince the Gourt of Claims that the statute 
making it a penal offense for '' every officer of the United States " to act 
as ^^ attorney for prosecuting any chiim against the United States" 
(Bev. Stat., 5498), as applied to Army ofUc^rs, extendoil its prohibitions 
only to ^'persons in the actire service of the (lovernment," and not 
to retired Army officers ; but the Gourt held otlierwise, in an opin- 
ion so clear, logical, and conclnsive as to leave no room for doubt on 
the question. Drake, G/ J., said that it wiis the <luty of the Gourt '^ to 
execute the late in its plain import,'^^ And he prcxTiMled to say that: 

'^It has been decide<l by this Gourt an<l by Hm* Supreme Gourt of the 
United States that Captain Tyli»r i* ' an officer of the United States? 
* * * It is his official duty to avoid any violation of the laws of the 
UDited Sbites." 

And the Gonrt thus held, that the sole question to l>e decidiHl was, 
whether Captain Tyler was an officer of the United States, and that, ij 
10 he was within the prohibitions of section 5498 of the Revised Statutes, 

The fact, that he was a retired officer %cith no official duty to perform^ 
even if *^ inculpable of perforniinjj the duties of Iiih otWce" (Itev. Stat., 
1245), was wholly immaterial, and di«l not nOieve him of the prohibitions 
inqaestion. Upon the same principle*, Mr. Kvi*Ii*th was within the pro- 
hibition of section 17(^ of the Hi'vised 8tatut4'H, berauHe he xcas a clerk — 
htvsas an officer^ and, whether he ])orh>rined his duties sis such or not, 
he was still within the words and prohibition of this section, 

2. An agreement, by whicli an othcer should hold his offh*e, not dis- 
charge its duties, and rolinciuish his right to salary, for the pnrpose 
of secnring for other stMvices larger roiii]M>iisation tixed in the discre- 
tion of the authority under which h<» h(»hls <>nic<s seonis to me to be C4)n- 
trary to public policy, and n'i)u;riiant to tht* intention of Congress, as 
expressed in section 17(>5 of the Revised Statutes. This wouhl seem to 
l^e eRi)ecially so, if, as hereafter shown, it might recpiire the perform- 
&Qoe of official duties by a p<Tson not an offieer, nor aeting under the 
sanction of an official oath (Substitute ease, :\ Lawrence, (.H)iiipt. Dec, 
^)* Stipulations for the nonpeiroriiiaaee of oilieial duties are, cer- 
Wnly, not generally to be, fav«»red. That the right to salary may 
^ expressly relin<|uislied in ease of absence «)r non perform. uiee of 
/^Qtiee, maybe concedwl; but the reliii(|iiishment would seem to be op- 
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erative by way of estoppel rather than by contract or sanctiou of law. 
It is now well settled that the right to the salary of a public office does 
not rise merely by contract (Cooley, Const. Lim., 330, [1!76] ; Butler r. 
Pennsylvania, 10 How., 410; Meigs's case, 4 Lawrence, Com pt. Dec, 
588). It would seem, then, that it would not be defeated by contract. 
But, although a ^'regulation "suspending salaries of officers by reason 
of absence, or other cause, may be made, a regulation denying salary 
to an officer who is ready and able to i)erform his duties, or author- 
izing him to receive other compensation against a positive prohibi- 
tion of the statute, would not be valid. Sedgwick has said that *' stat- 
utes are not to be evaded, an^^ more than they are to be disobeyed'? 
(Sedgwick, Construction Stat, and Const. L., 74 ; Hannay r. Eve, 3 
Cranch, 242 ; Humphrey i\ Chamberlain, 1 Kernan, 274). ^* That which 
could not be done directly • • • cannotbedoneindirectly '^ (4 Coke, 
24 b ; Caldwell i\ The Mayor, &c., of Albany, 9 Paige, 575 ; Taylor r. 
Commissioners, 23 Ohio St., 22 ; Broom, Leg. Max., 732 ; Jones v. Waite, 
5 Bing., N. C, 075; Armstrong v, Armstrong, 3 Myl. and K., 64; The 
Reward, 2 Dods., Adm. R., 271, Monroe v, Qollins, 17 Ohio, St., 605; 
Walker r. Cincinnati, 21 7d., 14 ; Eichenlaub v. State, 36 Id.^ 140; State 
r. Hipp, Sup. Court Ohio, June, 1882). The cases cited show that the 
purpose and policy of a statute cannot be defeated even, as in this case, 
by acts done in entire good faith.* 

3. Mr. Evelelh's claim to the compensation allowed by the Secretary 
of War comes, not only within the prohibitiou of section 1765 of the 
Revised Statutes, but also within a like prohibition contained in the act 
of June 20, 1874 (18 Stat., 101) ; which, after making an appropriation 
to pay the salaries in the War Department, provided, that thereafter 
it should be ^^ unlawful to allow or pay to any of the persons desig- 
nated in this act any additional compensation from any source what- 
ever. • • •^ 

The same act also provided : 

<* Sec. 3. That no civil officer of the Government shall hereafter re- 
ceive any compensation or perquisites, directly or indirectly, from the 

* This principle is thus discussed in Hardcastle (Statutory Law, 24, ^Jo), citing 
authorities : 

''It is a wcU kuown principle of law tliat the provisions of an act of Parliament 
shall not be eva<led by shift or contrivance'' (Fox r. Bishop of Chester, 2 B. aod C, 
(K>5 ; S. C. Dow and C 421) ; Wright r. Davis, L. R., I C. P. D., 646 ; Ramsden p. Lap- 
ton, L. R., 9Q. B., 24). 

** It is* * * * tho duty of the court-s so to construe statutes as to suppress the 
mischief agaiust which they are directed, and to advance the remedy which they are 
intended to provide * • * • " (Alexander r. Brane, 7 De O. M. and G., 539; Pbil- 
IK>t r. 8t. George's Hospital, G H. L. Cases, 348 ; Macbeth r. Ashley, L. R., 2 S. A., 
352). 

In New Hampshire r. Louisiana (108 U. S., 70), the Supreme Court refused to gire 
effect to the New Hampshire act of July 18, 1879, on the gronud that it was mere de- 
vice for eva<ling Article XI of the Amendments to the Constitution of the United States, 
and a similar ruling was made as to the New York act of May 15, 1880, in New Tork 
r. Louisiana {Id,), 
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Treasury or pro]K»rty of the United States lM*yond his sahiry or eoiiipeii- 
satiou allowed by law. • • • " 

There is but one exception to this provisicMi not material to the pies- 
ent case. This section is explidt and tlecisivc It prohibits th<* [);iy- 
ment of "any coni[)ensati(m • • • beyon<l his salary" to any livil 
ofScer who is not within the exception. It was intended to settle any 
question that could be made abnni ''additional ]>ay/' or ''extra allow- 
ance,^ to civil oflicers. The Secretary «if War had certain dis<.*retionjiiy 
jKiwer under the act ofJnne ItJ, isso, in expending moin\v by an a;i;en?. 
but thisxmwer was not unlimited ; it was snbjfet to the restraint of ex- 
isting statutes. Said Secretary could not exemi^t any [mrticidar otli<-er 
from the prohibition of the wX of June liO, 1S74. 

4. Eveleth's ri;;ht to the compensation claimed has, as it si*ems lo me; 
been, in [principle and efl'ect] denied by the Attorney-(ieneraI. in ITi 
Opinions, 28<>. 

It api)eared that the Secretary of the Treasury in 1^.73 authorized the 
ap]K>intment by the collector of customs at New York (Kev. Stat., L*G.'>4»j 
of a chief deputy coUectiir, chief deputy naval otllcer, ami chief deputy 
8urve3'or at the port of New York, without compensation. The law ^avc 
each of these ofli<:ers a right to a siilary fixed in amount (itev. Stat.. 
2697, 2705, 2722). The Secretary at the same time authorized the ap- 
pointment of these deputies as clerks (Uev. Stat., 2(>.'34), at a compensa- 
tion of $5000 per annum, fixed not by statute, but in the discretion of 
the Secretary, and higher in amount than the compensation prescribed 
by law for said deputies. The Attorney-General hehl that the Secre- 
tary of the Treasury cannot give to oflicers whose compensation is fixed 
by law, although agreeing to serve as such without such comi>ensation. 
a compensation, as for other ]>ositions, which shall be prescribed at his 
discretion. In other wonls, the deputies, having by virtue of these of- 
fices a right to coroiiensation fixed in amount by law, could not, by agree. 
ingto bold such offices without compensation, secui'e in other positions 
to which they were respectively api>ointed, compensation fixed at the 
discretion of the Secretary. 

V. In the opinion referred to me, the Attorney-General, after stating 
the facts, gives his first conclusion as follows : 

"First, That, the Secretary of War having under the Jict full power 
to cause the roof to be constructed, and complete contrdl over the fund 
appropriated to pay for it, he could emph»y such agent to sui>erintend 
the work and disburse the fund as in his discretion he deemed best, and 
hecoald properly comi>ensate the agent from the appn)pnation. There- 
fore the payments to this agent authorized by the Secretary cannot be 
gainsaid or disalloweil by any officer of the Government. Unitcnl States 
^* Jones, 18 Howard, 92. 

From the judgment of the court in the case cited I quote one sent- 

'The executive department of the Government, to which is entrust'iHl 
the control of the subject-matter, must necessarily determine all ques- 
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tioDS appertaiuiiig to the employment and payment of such temporary 
agentH, and the exigency which demands their employment.' 

Adapting to this ciise the language of the Supreme Court in case of 
the United States v. Savings Bank of Pittsburgh, decided at its present 
term, the ^ allowance by ' the hea<l of a Department in cases of this kind, 
is not the simple passing of an ordinary claim by an ordinary account- 
ing officer, but a statement of aox^ounts by one having authority for that 
purpose under an act of Congress. 

Upon the authority of these cases I hold that the Secretary's action 
in this matter is not subject to reversion or reversal by the accounting 
officers of the Treasury." 

It may be observed, that neither the case of the United States v. Jones 
(18 How., 92), nor the recently decided case of The United States v. 
Savings Bank (104 U. S., 728), involved or decided any question in re- 
spect of the right of the Head of a Department to pay an officer for serv- 
ices not pertaining to his office a sum other than, or in addition to, the 
regular salary of his office. The accounting officers of the Treanary 
are fully invested with authority to allow or disallow claims of like 
character with that now under consideration. Neither Jones's case (18 
How., .92), nor the Savings Bank case (104 U. S., 728), questioned the 
powers of accounting officers over claims coming within their jurisdic* 
tiou. (1 Lawrence, Compt. Dec., App., ch. XII, 531.) The former case, 
decided by a divided court^ merely held, in principle, that a discretionary 
potcer exercised in conformity to law could not, on the facts of that case, 
he treated as illegal. In the latter case, the court expressly said that it 
did not and ^^need notj note decide as to the effect on the accounting offlcer of 
the allowance made of the claim in question,^ 

A learned judge, having experience as a Secretary of the Treasury, 
in discussing the powers of accounting officers, has said: 

^^The Auditors' duties are prescribed iu Revised Statutes, §§ 276- 
300, and are generally 'to receive and examine all accounts relating' to 
the ditfereut branches of the public service, 'and, after examination of 
such accounts, to certify the balances and transmit the same with the 
vouchers and certificates to the Comptroller for his decision.^ 

The Comptrollers' duties are prescribed by Revised Statutes, §§ 268- 
27/i, an<l arc, among other things, 'to examine all accounts settled by 
the Auditors,' and to certify the balances arising thereon. • • • • 
They must, of necessity, be entrusted, especially the Comptrollers, with 
the important duty of passing vpon all questions of law or fact which may 
arii<e in the settlement of accounts and in the decision required as to the bal- 
ances to be certified. 

To decide means, *tu settle, to terminate, to end, to conclude, applied 
to what Is in dispute, question, or doubt.' (Worcester's Dictionary.) 

A dt'dsion implies more than ministerial duties, and calls for a deter- 
mination by the Comptrollers of every question which may be raised 
upon the accounts and balances as stated and certified by the Auditors, 
whose whole inoceediugs are subject to revision by the Comptrollers. 
r>y Keviseil Statutes, § 271, the First Comptroller may even direct Audi- 
tors, in case of <lelays, which, in his <)])inion would be injurious to the 
United States, forthwith to audit and vsettle any particular account 
•* * * • and to report such settlement Hoi revision and Ji mil decision 
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by the First Cu'iipfrnllfr.'" ■ McK«m''s i.ms«'—1lM 't.n. ,",;;; MrKiii;rj|t's 

Tills doctrine is supplnm-ntril i»y !ii«* art of Marrli .JO, lS»;Si'i;i Slat., 
.">!), now snrtioii 11)1 of tin* Kivi-i'-l S:aiuir>, wiiicli prnviilis ihat tin* 
halant'cs rcrtiliftl bythc r(Hiiiiiis>.iii!!i r ul" ('unIomis or iIm* ro.nplrolliTs 
of tin* Treasury •^sliall hr cinrluNiM' jjp »ii tli" i*.\<'«-:itivf liiai.rli i»l tin* 
(iov4*rnnn.Mit/' Tlu* T'oinptrolU'i" !i"isi In- i'iii;iis!H-i| witli lln* vosirlu'rs 
iu support of rlaJFUs (Walkin-i /*. rnitf*! .Statrs, '.» Wall.. 7«il ; IJrv. Stat., 
3<L*J); an<I he may reipiirc writtni or oral rviil^'Mci* iii a«lihiioii Xa sarh 
vouchers (I{(»v. Stat., 1S1-1S7). WIumi a <'laiiii laay •• irtpiiif l.-u-il iii- 
vestj^ratiou" in onler tliat tli«* "inh-n'sN of iIm* Iniifl Staffs" may Im» 
prnti'cti'il, tin* Coiiii»trollfr ma\ liavr tin* aiil of lr;:a! ronn-^i'l in makip;; 
sui'h invest i.i^at ion (lit* v. Stat., |.s7j. 

On tin*. Ith of Jnne, 17>>*J. Mr. MajllMMi siiil in r{ia;^'ri*ss. tli.it ** tlie 
prinf*ipal duty-' of the('onn»trolI*T ••.^^ri'niN to iM'dreitlin;: npon tin* law- 
fulness siinl jnslice of irlaims and accounts td' particular citizens'* ^De- 
bates in ('on;iress, vol. 1, j*. (i.'J()). 

TLere can l>e no douljt id' the power and duty of tlie Tom pt roller to 
k'quirc and decide whet]n*r the el.iiui in question can l>e lawfully paid. 
The act of June 14, 1.S7S ['JW Slat.. l.'JO), exju-essly reco^ni/j»s the juris- 
(li<.'tion of tin* accounting otli'-ers to --consider tin* justice and validity 
of all chiinis*' payable <Mit i»f appropriatiiuis. ron;;re>s alone can e\- 
ein])t a claim or ac4?ount from thrir jurixiiction. The allowance by the 
Secrrtary of War did not |ueclude tin* abovi* inipiiry; for the ri^lit 
to receive the couipfMisation involves a purely lc;;al «|nesiion, and as 
mU"b it has bcfii deciiled by tin* <'oni|»lrolli'r. Tlie auihority of the Sec- 
Mary of War, to expend the appropriali'Ui in tpn^siion, w.is one to be 
exercjseil, subject to the restraint of l.i.v. but not in o])))osition t«i tin? 
law, 

I)i<cu.s.sing tlio discretionary powt-rof the. Mead id' an Kxccntive I>i»- 
partment, the ^nprenn* <'ourt said in tin' ('onvi-rse easi-j jlM How., 47 4), 
that : 

*'Tbe Secretary has no nion* discr«'tiouary power to withln»hl what 
thi" law gives, than he has'to l^Iv** wli.ii tlic law doi-s not authorize." 

Tlip Attornev(ieneral has hrld that **t'h' r«*uulations cd" tin* Navv 
j coinit^iniufr payments,'' whit'h In* sprcitirs. '*arc not • • • biutlin;; 
'ipoii the accountin;; otlic4*is of tlie TiiMsury Dcp irinn*nt intheseith*- 
tneut of naval ac«MJunts'* (It; Oji. At:, (n-n., t'.M). and thai : 

"The autliority [<d' the *'\ecati\i' I)«'p ntuii'iils of tin* (rovernmcnt| 
to rtMpiitc the Hervie«» of <»nicer«4 ♦ • • rannoi be safely implied 
fi^in the p'Ueral terms of an approjriatiiui law. which slionid always 
^ ititerpivteil iu nulMtnlinatinn tn fhr ILiiitfitiints im/ntscl hy r.vistinn and 
^^alifyinff enact inenW (4 Op. A it. Cm.. IIJ'J?. 

\ "There is an obvious ne<'essitv that tin* (ioveriiment shoid<l hold its 
^JQbonlinate a«jfents to j^rcat sirictncss, and the nn»st ri;;id account- 
ability in all tran.sactions involviu;; otlicial liability: and in discharging 

C LAWR 
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this duty, the highest executive officers must be guidefl by law^ and are not 
at liberty to adopt their own views of right and justice as the basis of their 
action. Even in cases of reference to them by acts of Conjjress, with a 
power to adjust and iScttle accounts on principles of equity, no autltority 
is thereby implied to allow a claim against the Government ichich is ex- 
pressly^ or by clear implicationj prohibited by law^ (United States v. 
Smith, 1 Bond, 7J). 

Granting that, during tlie poiiod of Mr. Eveleth's service as agent, 
"his sahiry as clerk, and as superintendent of the Winder Ruildin^^r 
w^as suspended,* and, in effect, his duties also, which were performed 
hy other ]>arties who retieived tlie pay for the si»rvices rendered in those 
positions," still it does not follow that his ollices of clerk and superin- 
tendent were vacated by such snspension or pcrrorniance of duties. 
While the incumbency of the two otlices named ix?mained in Mr. Eveleth, 
the duties j)erti»inin«i: thereto could not have been perforine<l by other ]mr- 
ties as beinj; "in those positions." In respect of either office no person 
other than the lawful incunil)ent was uniler the obli;rations of an oath 
to " well and faithfully dis<rhar^e the duties" thereof (llev. Stat., 175(>). 
While it may be a<lmitted that the Secretary of War had authority to 
assign another clerk to the iieiformanceof Mr. Kveleth's clerical duties, 
it is very doubtful whether any jierson, exeejit one holding the office of 
superintendent of the Winder liuilding, could be clothed with its obli- 
gations and responsibilities. Whether there is authority in the execu- 
tive branch of the (jovrrnnient to suspend the duties of an oHicer, is not 
material to the present discussion, since the incumbent of the oflices Id 
question is not claiming official (compensation. 

Mr. Eveleth's accounts as disbursing agent were settled by the ac- 
counting officers in January last, and a balance of $2700 was rei>orted 
against him by the First Auditor, which balance was, by the First 
Comjitroller, certified as due to the United States. The merits of the 
case have been reeonsidcriMl without reference to the legal effect of such 
settlement (Uev. Stat., 101). In view of the facts of the case, and the 
laws apidicable thert^to, I am constrained to hold that the balance was 
properly stated and certitied. i*rior to the recent reference of thia 
matter to the (Comptroller, and in ]»ursuance of duty imposed by law, 
the j)roper papers were prepured in this otliJ-e and transmitted to the 
Solicit(U' of the Treasury, with instructions for the instituticui of a suit 
(Kev. Stat., IMJO, .SOLM, 'MV2r), 'Mil)) on the bond of the disbursing agent 
for the recovery i)t' the amount fouml due i>y the settlement referred to; 

• The iu:t of M;mh :J, 1-S:J (i » Stat., TAVX svr.. 4). pioviili's, Tliat all li'avPH of *'al>- - 
8Cik:(^ from the denial tiiu-ntK (111 the part of * * * clerks or <»t bo r em ploy eei^, ii^^ 
oxcrsrt of Miicli Iravu of alKSi'iicc as may l»t> irraiitiMl liy tim hoadn thon^if, irhick ^lAa/^l 
not extird thirlif thtifs in anif one i/tar. t'x<:»"pt in cas*' of sickiicsH, hhaU bo without pay.'^ 

Tli4* 8«*(Ti.'tary of tlu^ Tiea.-iury Imlils that he has mo authority to «;raiit a leave ot'ab — 
sencc, evoii witlioiit i>ay, oxcLi'.diiij; thirty days in any one year, except iu cabc c 
aickuoHH. 
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and it is su|)]K>seil that the nnit has \wen eoiiiuiciiced.* As Mr. Evoloth 
is still iu office, the ilishurrtiup: a^eiit who i.s char;j:e«l with the duty of 
inakiii<|f payment of his salary has been advised in res|MM;t of the bal- 
ance due, in onlcr that the set otV required by law may be made (Kev. 
Stat., 17(k>; Act March 3, i87r>— IS Stait., 181 ; McKnight's e,ase,— KJ Ct. 
CI., 300; Gratiot r. The Uuitwl States, 15 I'et., 370). 

Iu the administration of public affairs, opinions on (piestions of law 
will sometimes honestly «litf(*r, and lead to n*suils, as in this case, for 
which no fault is attributable to any party. The circumstanei»s present 
a case in which the fav4>rable aetitui of l)on;rress may properly l>e in- 
voked to make recompense for the s«'rviei*s of the a^^eiit in question. 
I have the honor to be, very respfctfidly, 

WILLIAM LAWKKM^K, 

Comptrofhr. 

•Tliia opiziioD Iihh Im««ii j;ivrii Imt.-hin*- nf tlii« n^lrmu-i' to t!i»* Kjrst rniiiptritlUT by 
the Secretary ut' (lie Tn.*a!iiiry, wliicli mtiiis to rf(|iiii'i' u ri*-f\:iiiiiii:itiiiii of tlu; uc- 
coaiit. 

As to Mnitri, the Statute proviil^H that : 

It HhuU l>e the iluty r»f the Fir:^t (Niiiiptrollrr: • » • !'•* Nii)iiM'iiitfiiil ilie reeov- 
ery of all dehtn e«*r!itieil l»y him l<i In* ilm* to tiit* I'liitiMl St.iri*^. ami tur th:if |iiir|io<M 
Corfiif<7 all HHch Hnitti aud hfjal prin'mliiiiji, .mil tn tak«* siirh itit'asiiri'N :is iii:iy iH^autlior- 
izHl hv Uw, aud are a«laiitoil to mfont prompt pinfinvnt thtrfff\\ify. Stal.. '2\**. 'iii'J, 
»7,M24). 

Ah to toriDH Hoo Act 8e|iteiiihrr •'. I?-*!) (1 ^^rat.. lii!. m-c. W). TIk' aiithi»iity of rhe 

Fint Coiniitntller Ih ili.iciiHM'd hy AtI«iriiey-(ffiiiTal butler, in an iipinion Jiinr 'J7, 

l»37, (3 Oj». Att.-fScn., '.iW-^ril}. who i*.iys liiut : 

"Till"* TrtMisiiry I>epartriiunt, thnnfth ihf Fimt I'-tiHitlrnlfn; friM|ni«!itly i?\iTri.soii tlio 
pAverof Mtayiii>; i)roci*eilin;{H in H-iit.** im enHtoui htnisr IhmkN ' " '. 'V\\v t/rnrrul 
iuarttinitiirtf iii»Wfp* ^ranfeil hy tli" ai-ts uliovi* i|iiitti-i| j.i the Si'rrelnry of tin' Treas- 
vry, the KirHt Comptrutlifr, and the a,i;eMt of the Tn-asnrv, arc not e\tin;;ui:4heil h\' 
thf act of is: JO." 

SwBOii. Alt.- Gen.. 45. 
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IN THK MATTKli OP' THE liKHIT OF A CHIEF SUPERVISOR OF ELECTIONS 
TO COMPENSATION FOR DRAFTING (1) RECOMMENDATIONS FOR THE 
APPOINTMENT OF SFPERVJSORS OF ELECTIONS. ('2) OATHS OF OFFICE 
FOR SI'CH SKPERVISOKS AND FOR DEPITV MARSHALS, AND (3) IN- 
STRUCTIONS TO SlJl'ER VISORS. AND (!) TO /'A'/.* DIEM COMPENSATION 
FOR ATTENDANCE liEFORE UNITED STATES CIRCUIT COURTS.— COX- 

KAD's casj:. 



1. Tlu>. arti«>ii of the acoonntiii;^ otlircrH of tbo TrraAiiry Dupartini'iit, in diHallowiDg 

the claim for coiiii>t*iiHalion of a chief supervisor of elections, in not f^nhjeet to 
review by a circuit- or district court of the Uuired States, or any jmljje thereof. 

2. Elci-tioH Snperuinorb^ vuhv {.^ Liwrence, Ctnnpt. I)<;c., 153) examined and realBrnied; 

Con rad\s case (15 F»'<1. Rt'j>., Till) not concurred in; Chief Supj'rvisor's Conii>en- 
sation case (4 Lawreuct', Compt. Dec, 442) followed; Alleu's case (not yot re- 
port <*d) concurred in. 

3. A public oftifMT can rec^eivo for liis services only such compcnBatiou as i|iay Ixs pro- 

vided by statute. 

4. A <-liief sujicrvisor of elections is not entitled to compensation for draftin;^ (1) 

recommendations to a court for ap])ointnient of supervisfirsof elections, (2) uatha 
4if ofUce for riupervisorrt of elections, (3) oaths of oOice for deputy marshals (4) 
iastructions to su])ervis(>rs of elections; (r») nor is he entitled to /Mr ffi»ni oompcn- 
^iition for attendance upon a circuit court of the United States. Section tM31 of 
' the Revised Statutes, <h»es nt>t extend the ])rovi8ioiis of Act Feb. 'Ai, 1875 (18 
Stat., 333), to his oisc, but itself provides the only authorized com]iensatiou for 
his services. 

5. IN vised Statutes, sec. P4i;, not repejile<l by act Feb. i», 1875 (Ic? Stat., :03) which 

niendy changes the mode of certifying accounts. 

6. Fi es of commissioners are pnifl from *' sundry civil expenses" appropriatious (Act 

Aug. 7, 1S^2 — 22 S- at., 330) ; feesof chief supervisors, from "permanent iiidefiuite" 
appiopriatitms. (Rev. Stat., 3(Wi).) 

7. Construction given to Rev. Stat., sees. h'2H (concerning clerks' fees), r*47 (commis- 

sioners' fcj's), "iO'i.') (appointment of chief supervisors of elections). 2026 (duties of 
the same), 2031 (pay of su))ervisors.) 

James Auhl^ Chief of the Judiciary Division in the First Comptroller's 
Ofllcc, submits the following: to the First Comptroller: 

In December, 1S82, Henry C. Conrad, Chief Supervisor of Eleetions 
for tlie District of Dehiware, rendered Xa) this Department an acconut 
for his services at the Congressional Election held in November of that 
year. Tlie foHowinj^ charizes, made in the account, were disalloweil bj — 
the First Auditor, and his action was concuri*ed in and aflirmed '^y tb 
First Comptroller, viz: 

1. Drafting re(!ommendations to the court for appointment of siiiw 

visors. 

2. Drafting oaths of ofiice and furnishing same to supervisors fi 

qualification. 

3. Drafting oaths of ofiice and furnishing same to deputy marshals f« 
qoaliti cation. 

4. Drafting instructions to supervisors, IIG, at 16 folios each. 



CompenaatioH of ('hit/ Sitptrrifitni of Elntwun — ('o)in(d\s (\isi\ 85 

i5. Ne«;ess:irv utttMulaiH'i' lii'Ion* thr l'nitr»l Siaifs riiruit coiiit, 14 
days, :it ^T\ a ihiy. 

When till* rhirt' "^iiiK^rx is(»r wjs intunniMl <»t' iIm* ilrri>ioii alH»vt» mi'ii- 
tioiKul, Iir siibiiiitti'il his aci-ouiit .'wiiirii had Iummi a|i)>i'iiv«Ml in o|m'1I 
ccuirt hft'oiv it was n*iiiii*n*il lo thi* affoimtiii^ nlhi-iTsi !«» \\\v Ili>]i. K, 
C. Bradt'onl. I'liitnl Stall's Disii irr .luil;it' tor th»* histrirt «»!" lUMawarr, 
then hoMinir a session of tlit- ('. S. rirciiir CiHirt, and ohtaiiicd tho 
opinion which is lirivto ap|H*ndi*d.* 
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Tlu* I'l^ilnwinj; fiisi- is tnktii hiuii tin* FriUiai h'liMirt* r. I'm May *, l**;'., \"»»!. W, 
p|i. (ill, r»u : 

Irt It rnxi:\i». I'liili'il Siati'N 4'oimiii*.'*iniii'r, « ti*. 
A'irriiit f'ourt, l>intriii uf IhUunm, l-'rhriiary *«'.. l-^-it. i 

1. r.MiKh Si \u * < •iMMl.-f-i'M.K?. \\i' St i'l I.. i-<'i:--.|i !> 1.1 !{..« \t:i::.i vm- A' !.••" 1 1'. 

Thi' ,H'f m" ri'l»fu.ii_\ '21. IrT'i. it'^ulalii:: I'l • -«. i»- |:j!>">* !lii« Ii'Imii- hi;. \v.'\ .i| r-»«.r-. m|i ill Uo 
t4x»'i| livaiix iii»l^« 'H' nflu-r urtii'i-i. i»r aii . .hi-o mi! |i t'.ii!il«- unt i«i liir !ii'i;i- .■••»! fli« I ri {•■«! Si.iii-ii 
n\y.\\\ ii«- alliiv.-ffl ill jinv iiih« ••!■. <it t!i> "I r«--. - i: . m r.V'»i **i • l«i n • 'ni* oli-il-. ••! tli'M iif .lUm w'S *, 
till* |iMi't\ i'!:i:iniiii; KiK'h .ituumit ••'i.ili ifiii|< i t!ii- >*.(.iic. u:i*i i:.i- vwii Ih-I'* .iii<l iii-ui.H I'-i-it-tii'. in.k 
I'liili <1 >t.(tt H •-.{•nil oi limiiicl i-miti. :iii«l lu pi'-^* ii< •- nl MnUioIi h r irim ;!• \ nr iii^ --Aur n .tx^i^t- 
'fiXkX whiM«' |iif'i«i iiif nli.iil Ih' ii«i(>-tl oil tli>- !«■• ••: •! |>r<i.'<-iii <i;ii ii i-i>.ii ti«ilii- H.iti.nl n i:ii:i ni' i||i« 
Ciiiirt, *'\ lr.4 own ••iitli ni Tlidi «it' o|[ii<i im-mhio ii.ivni. I.iium!- nji- ni f,ii !:•• ;- tu i"'.il: irinii to 
Haiii n<'«'<>;iiir, that till- "• I > li'i"4 l!!i-ti in > :i.iij>-i| li t\ •- lici-ii .m-i<ii1I> •iml lu • ■ "'• -r -. ;. ;■ i :'i>iiiii'>l an 
tbi-rfai "t.itcl * i.'kI Iiv ■•••li-.n Ji;;. lii". . St a., ili- .i>i.»-.f ji-.i-i. m ;-i\( «i<li-i| |m.h:" 

(wint-* ol* ti'frt iif i'liiiTMi|u-i \ i««'»i!i. 

2. SaMK— 1'! UL1«' J-r.Iil.U*' IN I): \I <'aI \IIY. 

WJ.(-r*' all :ii-t i.<* it'i|Miiv>l to )i< jm-i i>iriii> li nr m ; \ h i-.t to lu- ii-inii mm! .irxi (in ••:).! « i ii>|iiiiiil tti 
peifiiiiii ii ii«t-f.-4iiiily Im-IiN ru>> )>OMi:ioii<> :iiiiiii;iii-1\ .unl mhIioih ii-.iIi|\ i i>ri!.i-i i<>I .iIi*1 yu^y >i<>ii 
Uiiiuilr Iiy lau' fur tlu' |i.i> mt-lit ul' -«i| v irc« |i-liil<i i it in i-.ii-!i r.i)i:ii .r\ .( I^ nmli i oli<Mi|i.iiit willl 
tlif iiniirifili'S of iii<«tii'*' aii<l i-|iiil\ that • n:ii]ii-ii'«ali<Mi !■•! liiat oiM-i- «!iii<ilil tif ui.uli- art online 
^1 tlu* |iruvi.tifi|i!« III' till* •ttatii^f t1i.it .i;i|ilir- tu it. ruilni ti.aii tn ii> :i\ -lu I. !• iiii'in'ial o.i on imro 
tcfhuical ^rouiitU. 

*• •^•*Mf -SllT.KVlMilf* UK KlU II«>N. KKl.hi.r. 

S<Tt'uiii JUrtl. IlfV. Stat . pioviili"* tliat tln-M' -^loill )••■ alN'Aiil |.i r.n h ht hi vi^.ir of flt'.ij.in, 
v|i<> is apfHiiiiltMl ami |H*ifoiiiirt iitHilutji lunii-i lli<- pni tiling |iro\ ioiniio riiniiii>ii<.:ii:on :il tlicratu 
nf !!%-(.• «lollur>« ]i(*r ilay. lor cai-li day In* i« a<-tiiall \ on liaty not « \i I'l «Imi}: U> iI.in •«. 'Dn' rhiil mi- 
p^rriKur in in< IniU'tl iiikIit tln' iiniviHioim ol tlin* -•-) ti«in. 

Keen for rlraftin;; hihI fiimi'^liiii;: i-t'itain ]iap<i«. atnl tin- rate ]■• r folio or othri ni-i- .it uhii-h 
PUbliu otHvi'i'H am* alliiwcil to i-|i,n;:c ttHTifoi an- |iio\ hli-il tor iimiii MMtioii >'.*''. Kfv. Slat. 

"^Hrij (\ ('oiiradf ft»r liiiiiNi'If. 

"^^hft C. PatUrntm, IMnt. Ally., 'ontnt. 

"**-^I*FoKL>. J. Tlu* folliiwlii;; rliarui's nf "ditl rniiitiiiH.siiiiiiT> ami siiprrviMirN having 
^*'^ |in.»vi«iif«ly iUhjiHowimI l»y llir tiiMt ruiiiiiiinl'.i'i's ntlin-, tira'^iiry (Icp.otiiHMir, 
QiHl««r ilate nt' DfriMiibcr 2". l""*'^. as iiiianthori/it) liy ia^\, an* imw iiTlaiiin ■! and 
•8***1 ulijtrcteil til, viz. : 

V"-) For drafting; rfroiiiiiM'inl;itiMiiN lo tin- «i»iirt f"! .ippniutiiH-iit ol' <iipi*r\ JMor-t nt' 

wWtuiii, nt 1.') ct.'iit'^ a fnlio : rji Inr iliatrin*; oaili-* «»!' ntinr ami rnmisliin;; v.nin- ti» 

•"V^Tviwirs iif fliTtimi fur •lualiJnalinii. .if !."• ii ut"* ;i tnli't: {:\\ Inr iliatiin*: imiIin nf 

^'-^ and fnrni)*liiii;c same tn spii-ial di'piit\ marshaU ini' iiualitic.-ninii, al l.'* rtiit'* a 

™"'»: (4^ fonlniftiii;; iii?»ini«-tiniis in snpii vi-^nrHni* liMtmn. at l."Mriit>* .i t'niin: i."i) fnr 

'^^^^ssary utteiidaiu*** hffon- I'liitid .^lati-.H riitiiit mints, at livr ilnllai> :i day. 

Tb«* act iif Fidiruary '^i, l-7.'i. ri';;ill;itili;i trt-^, rlr., iriinins tliat '• In inn- atiy l»ill 

•» toats nhull be taxed l»v anv iad^t.' or nilwr nihiir. nr aiiv at'cmiiit paval»ii' nut uf 
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8C First Comptroller's Office^ Treasury Department, 

the monoyg of the United StatoH slmll bo nllowecl l>y any officer of the treannry in 
favor of clerks, nmrshals, or district attorneys, the party clniiniug such account Bhftll 
Tender the same, ^vitb youchcrs and items thereof, to a (Jnited States circuit or district 
court, and in pn'senco of the dlNtrict attorney or bis sworn assistant, whose i>r'*ReDOe 
shall be noted on the reconi, prove in open court, to the satisfaction of the court, by 
his own oath or that of <ither persons havin;:^ knowledge of the facts, to be attached 
to said account, that the services therein charged have been actually and nooessarily 
performed as therein stated, • • * and the court shall thereupon cause to be en- 
tered of record au order a]iproving or disapproving the account, as may be, accord' 
jng to law and jnst;" and it also provides that United States commissioners shall 
forward their accounts, duly certified by oath, to the district attorneys of their re- 
spective districts, by whom they shall be submitted for approval in open court, and 
the court shall pass upon the same in the manner aforesaid. 

The above provision is extended to accounts of fees of chief supervisors, by section 
2031, Rev. Stat. The manifest intention of the legislature in thus providing for the 
presence of the district attorney at the time of submitting such accounts, for the ap. 
proval of the court, was that a proper scrutiny and inspection of the same might be 
had by the attorney of the United Star-cs, and a full opportunity bo offered for objee- 
tion and argument on his part, should any claims bo maile by said officers which might 
be illegal or questionable ; the object, of course, being to guard against the payment 
\>y the treasury of fraudulent or lictitious claims. 

Now, the chief supervisor is ex officio United States commissioner (section 20*25, Rer. 
Stat.,) and his fee bill is (section 2031, Rev. Stat., and also section H47, Rev. Stat.^) 
and when he perf«)rms other services not provided for in said sections, the same com- 
pensation as is allowed to clerks for like siTvices under section 828, Rev. Stat. This 
appears from the express provisions of the law above quoted ; and, therefore, when 
the chief supervisor is W$quin'd by a statute to do or perform any service, the payment 
for which is not provided for by section 2031 aforesaid, he may lawfully claim pay- 
ment for tho {>erforniance of said service under sections 828 or 847, Rev. Stat., if the 
service conies within the sco^ie of those acts. This is plainly so, because, otherwise, 
it would assume that Congress, having created an officer of a dual capacity and in- 
divi<lua1ity, and having provided a somewhat complicated fee-tariff for his compensa- 
tion in cither capacity, might at pleasure impose imperative duties on him in one 
capacity, and at the same time avoid payment on the ground there was no provision 
for the payment of such services, when performed iu such capacity. In other words, 
by a nu;re quibble, escape from payment of just charges for the performance of serr- 
ices imposed upon him. 

We cannot presume that this was the intention of tho law-creating power. Every 
reasonable presumption points to the contrary. Where an act is required to bo per* 
formed or services to be rendered, and the officer required to perform it necessarily 
holds two positions iutiniately and indispensably connected, and provision is made 
by law for th«; pa^'ineut of services rendered in each capacity, it is more consonant 
with the principles of justice nnd equity that compensatiou for that service shonid 
be made according to the provisions of the statute that applies to it, rather than to 
deny such remuneration on mere t4^chnica1 grounds and to require the gratnitons 
performance of the service by the ofUcer. 

The conclusion might be dillerent if the officer were compensat'ed in part by a 
salary, but such is not the case bore. 

The question then is, do the services claimed by tho commissioner and supervisor 
come within tht* scope and provisions of sections fi*2*i and d47, Rev. Stat, f 

Ah to the first charge. It a])pe:irs by section W2i\j Rev. Stat., that it is made thednty 
of thi> chief supervisor to present to the court aiqdications or recommendations for 
tbo appointment of supervisors. The charge is 15 cents a f(dio for drafting such reo' 
ommeudations. We think this charge is clearly within the provisions of miction ti28* 
That section says : *' For • « * drawing any bond, or making any record, certifl- 
eate, return, or report, for each folio, 15 cents.'' The charge is accordingly allowed* 



Compensation of Chief ASuperviHorn of FUvrtionn — Conrad's Case. 87 

Ab to the seroHd *'hanje. Th«' s:ii I ««i''*ri«»ii 'J»Ji, U-v. .Sf.fcf.. jiM|iiiri«H t!i:it »• tin- rhiff 
0np«^rviHors shall pn'p.-iri* aipl f<iiti:.^li .ill ii- ••i''^'».n\ f*ir:ri', lil:i:ik'*," vw.. rn tin- Mipor- 
viwirM ot' I'K'c'ti)!!. 'r!u'>f i»:it]i«, of iiJiirr \vi n* iini ^-iiin . Karli -u|ii'i'visiir Ii;iil to 
take an o:&rh. which h-id ti> ht- si^ui'tl >>,v th" :ith.iiir. .iinl ilu* naim* i-* r'*({:i!n'>I tn ho 
filed in thi* oiVn'i* of thp «"!iii'f -iipiTviHor l«y > i."l s'-cfio.j. A rca^tmahlf <'ons*rii*'tii»n 
of ^ai^l f»i*etii»n hmdM Vt ihi- roT.rl'.i-inn iha! tht* «hii l' NHjnTviHnr i^ tfi** |ini]H'r jifrson 
to furnish uiiil pn-pjin* thi* hi. nil; oaths, 'llu* ih.iri;r i-* l.'» iMMits a loliit. ati<l i'* •■'.••.irly 
within thi* pri>vis|i»ii-i ol' SI' :ii.»a "-'j-*. li •.-. S' r. I'm .'"mi .(■ i<* a ■ nr.li.iijlv a!lMW«» 1. 
An to the third chann. Thi* ''ir.-'t' sii|ni \ i-u- ••* rtt|:i,iri-.I hy KiMtiou rii'-'l. lii-v. St.-it., 

to file th(? onthn «if till* spi-cial •Ifpiitv iiiarnliaN in hi^ t»:Vi. i- 'l'!ir oaOn wm' si h- 

sary to he taki'ii hcfin-c th«^ iii:ii ^hals miihl ••iiti:- upon l!ic ilixf-liar;;i' of thiir <hitii-.4 ; 
ami while the act (Irw*^ no; ri''|iiiri' tin- rhirt' .xiipi-rvlMir tn fnrnish th«' ^unic i<i tht) 
marshals, it ilot.vH leiiiiin' thit when t ikm tli< y shall !»•• nh'<l in his otho*. The im- 
plication that tin? chii'f supirrvi «orNh<MiM I'Mrni^Ii t!if prujuT form ot'oaih to hr taken 
<lop»notfleeni niiwarrant«*4l. imd wi'tlnTi-fnic allow him i hisrhar^f, iixin;^ hinroinjien- 
Utioii at l'> cents a f«ilio, uniltr fli»f pio\ i««ions of section *•-'- a* ahti\«'. 

Ah to the fottrth rharpr. Ih-rv, a:;ain. hy siTfioii •J-iifi. IJrv. StiJ., i^ tho inip«Tativa 
reqiiireinfiit that the ehiff .NiipiTvisor ** shall prrpan* ami I'lirni^h all luuM'.-^s.iry in- 
ttnctions for the usi' ami (liierfioriiH «)f thr sii|i>Tvi^<ir<<." (Mr. (liiiisiihTin;; tin* fa<:t 
that the snpervisorH t>f eh"eti«»ns an* M-att«'n"«l <iv«t lariat- atnl olirn n'mote MiM-rioim of 
the distriet, that many r»f thi'iri arc iinramiliar with ih** duties and n'sponsihilitioH 
0f their position, thn wiiMlom f»f tho ri*i{iiiriMn«'nt. "that the rhiff snp<>rvi.Nors shall 
fiirninb them instrnetioim," <.'tt\. is apiN-irrnt. The claim i« tor l.'i cents a I'idio for 
drafting sneh instructions to .sn]MT\is<)rH, anil wc think it 4-Ieai'Iy within the provi- 
aioDs of section ^''2'*, Kcv. .Stat. The chiir;;i» is aci-ordin>;ly ap|iro\cd. 

A$to th*- fifth chari/t\ Section -O-Il, Ki-v. Siat., pi'i>vidcs that then' shall he allowed 
ithl paid to each supervisor of tdecti^m • • • who iM appoint nl and piTftirius hin 
duty under the precedinj; ]0'ovirtions, compensation at tin* rati* of livi* tli>!larn per day 
for each dav he is aetuallv on dntv, not exceeilin'X !<> divs. \Vi> think the cliief su- 
perrisor is included nniler the proviMons of this sciiion. Ih- " i> appointed and 
performs his duty umler the preceding; prt»vision<»," and is/»*r n* a snpervisor; imh'ed, 
the chief. 

Thi' claim is for 14 davs* neci'Nxarv .itfiailance h-furi- the I'nited States ciniiit ct)nrt, 
bat thf chief HUpervisor, in hiH writt*ii i-xp'anation, !<*Mies it was t'or time while ho 
▼as actnally on nnd performing hi^ dtities. With this explanation we think tho 
claim is pD) per. hut niunt he restrictid tt» the !«• ilays limiieil hy tlif statute. Thi» 
claim is, therefore, reduced to lo il.-ivs at live dollars a day. and approved for that 
•mount. The duties iiertainin;; to the otli'*- of ehief superviior ar«' \iTy ii*«»ponsihlo 
•od onirroiis, and involve a juil^mcnt am! flisi-rimination Ix-yoml mediorrify. The 
person select e«l au<l fitted fi>r such ;it» oiVn-e ih enliii» il t-i ih.e (een which pr.ipcrly conn* 
▼tthiuthe tarilf of com[>ensalio:i priivid*'i| fur the uHico nf eomminsiontM' :ind super- 
^^r,aii(l theeouHtruction that un«ler ttie un\^.'ih<»ve considerei] the snpf'rvisor would 
beeuiithMl to none of tht; claims ahnve con-o-ilerel, wouM reilun- his remuntMation 
^♦"»ch an iin'OTiHiderahh.' snu a-^ tn make it ilirii ■ ill. if n.r iii.M.is^ilil.*. t«i iniluce any 
pi'-TMOQ titled for the di-^churi;"* of tin'se xi-ry i'liHuiani ilr.rie.-* to a«"»-i'pt tlie oiVice. 

Tlie aoeoiints an* a;;ain .siiUmitltMl to tin* First C«»inptn>lii»r for his 
<»ii«ilfratioii. 



J^EcisioN BT William Lawrknti:. First tontpfmUtr. 

Tb<* opinio)! of tln» Nnu'ikmI jinlj^t* h*diliii;r tin* ciifiiit iMiiirl in the <li.s 
tricttif Di'lawan*, (ni tin* arfonnt now in i|iH'>!jon, is iMititlnl to iivvM 
^^ight. It lia»s ivi^eiviMl tin* n'sju-rifiil and fairfnl riinsjdrration to whiidi 
*t is 80 justly entitled, it, liowewr. lia.s not tin' tVirce of a jn(l«;^niiMit 



8S Firnt Co nipt roller'* a Office^ Trcaanrii Deiiartment 

agaiDst the UnikMl Stiiles, ^nvh :is must he ucrortU'd iu a case where the 
Uintfil States is boiuHl by tlie Juil^un'iit. Afier the account was cer- 
tifieil l»v tlie(M)iii't ill tiie lirst tiistaiice, it was suhject to revision bv the 
accounting otliciMs, but Iho action «»f said ollicers is not made by statu- 
tory ena<'tineut or othtM'wise subject to n^vision by the court at th«» in- 
stance of tlu» cliief supervisor. 

With re;::ar'd to the luaiiucr in whicli accounts of chief supervisorij 
shall be certified, before t)i(\v are forwanied to tiie Treasury DepartniimC 
for sett lenient, the views of tlie learned jnd^e cannot be adopted. Before 
Mr. (.'onrad's account was reiuh.»ied, this (juestion was caivfully examineily 
and tlie conclusion was reached, that the act of February 22,- 1875 (18 
Stat., 33") did not exi)ressly re|)eal the act *»f August 10, 1850 (11 Stat.* 
49) carried info the IJeviscd Statutes, as section 840. It chauj^^ed the 
mode of certifying accnunts of tlie oflicers of courts from certidcatiun 
by a judg*^ to ccrtifi(ratJon by a ciMirt ; and so, to that extent, the repeal 
of the authority of the Jud;;;e resulted by dear implication. But the 
fact that the act of 1875 specifically named accounts of clerks of wnirts, 
marshals, district attorneys, and <!oinniissiouers of circuit courts, and 
did not mention those, of chief supervisors of elections carries with it a 
clear implication that the latter were not intended to be atfected by the 
change. This was de<*ided in I'ilection 8u|)ervisors' case (3 Lawrence^ 
Compt. Dec, 153). This decision was renden^d April 0, 1882. In De- 
cember, 1883, the Lrnited States District Judge for the eastern district of 
New York ren<lere<l an ojiinion of like imi)ort.* 

•A cupy was fiirnihliinl t») tlii?* nflu-c as follows: 

I'liited St;tt«»H Districrt Court. EaNt<Tii District of New York. 

In the matti^r tif Iho account of .T«)iix J. Ali.kn, Chio.f Supornsor of Eh»ctioiis. Xo- 

v«uih<*r l-2th, l?^r*:>. 
Bknedxct. J. 

The ai-count of John J. AUpu. the ChU-f Su])»*rviw)rof t^loctioiis in this DUtrict was 
prt'SfUtt'd io tlir District .JiMl«;«i of th»^ DiHtrict, and was rortilied hy hirri purHuantto 
$*2031, of thv. Kcvis«Ml Statntos. in tho manner heretofore adopted with reference to 
other siniihir aeeonntrt. 

The same areonnr is now8nl)niitted to the District Court by the District Att4>riiey for 
the pnrpos.- of liavin;; tlie a<MM»niit piLsned on in opt-ii Court in tho manner provided for 
the arc«>unt« of Clerks, Marshals. District Attt)rneys. and I'nited States Coiniiiission- 
ers. by the Aer of Fehry -Jv', 1-7;-, »> I (H Stat., XVA). 

This aei ion on ili'- part of the Di.stri«-f Attornry has raised, anions others, the qnca- 
tion whetlur the etl'ect of y 'i'KJl is to hrinix *he aceonnls of a Cl.ief Sn])erviHor of Klcc- 
tions witliin the seope of th«' siihseiiui'nt Aet td' r«Iir'y '^'i, IH?,'!. which Act U by it0 
terms Ijnnted lo ih*- aeemintsof ClerU>, Marshals. District Attorneys, and I'nited St:it«^B 
ConunisKidUi-rs. 

l*]ion this (piestion my (»niiiion is that no snrh ( llt>(t can be given t4> ^ *J031, ami 
that the Act «»f Frbr'y 'iti. Ir^r.'i has nn apiilieatiun u> tlw accounts of a Chief .Su]>cr- 
visor of Klei.iious. for this reason. th«n fore, if theri' were no other, th«' Court is 
constrained t<» (!«*cline. to mtor upon the «'n(|uiry lemlered liy th«? District Attorney 
in referen(^e to this .'(rcfinnt, without pasMJii;^ upon tli«* validity of a statute Ukc thiii^ 
of Feb'y 2*J, Ij??;'*, which setks t«» authorize proving; of an account "'in open Court '^ 



Vomp^nsnthni of Clii*:/ Snf:n'rij<oi's nf Jllntltms — (''mrmrh Cntu'. M> 

Wliih* :uvnini!s of rliit'f sniMTvi.Mirs in:iv In* riTlilii'*! I»v fin* imitfr i\> 
accounts of cMjiiiiiisNinnrrs wrvr iiMjiiirfil liy s-M-iiuii >PJor iln* Ki'\i.>i*'l 
StatMtf'i to 1h' im'I titif'l, rln'if will !>«' fin oliji'i-tiini if ilirv art' riM-t!ih'i| 
by tin* i'i.*\\v{ 'lis jiiost ot'tlHMii ;»!•«•) ill Iln- iihiiimr p;»'srrilM'i| by iIh* .ni 
Ot'ls7.'». briMiisr llir lattiT ni'uli- iiii[)l!<-^ ail that is riM|uir«Mi liy tin* lor- 
Hier. A jinl;r<* iiiu^sl u«M't»s-iarily appnix*- iiii acMMnin! Iu'liu-r In* maUts 

an on 1 IT (ifapprnval wiiirli is to he riitfit'il of' n-i-iuil. 
Tilt* fiiiiuioij ot'.huly:!* iJiMiU'oril rfi'i»i's \n rli(»act of l''rl»niai\ -J. lNi.*» 

(18 Stat., .»:>.'»), ivlali\ !• to thu iiunii' of «-iMtifyiii;r ai-roiints. iiml says it 

*MS rXti*Iiilf«l to arcoillits of foi's iif rliji'f su|MTvi>nis hi/ .strtiiui 'My.W «»f 

tbe i:e\ isfd Staturfs." 

Tbis is tollownl liy tb«' statiMii«*iit : 

"Thf I'liirf sup<Mvis()r is tr ntfnii, I'liitfil Stat»*s rnfiiini.NNloiiiM" i>r<*. 
tioii -O.'."!. Iti'V. St.;. ami liis ii-rhill i> ..sf-rtioii l'0.;i. Ut-v. St., ami al>i> 
section SIT, Krv. St.iainl \vln*ii lie perforins uilirr si-iviiM-s not prn\iil«i| 
forin sai<l sru-liofis, tin* saau* <*.irnp«M»N;if i«»ii as is allownl ti» cNtUs fur 
like .s«Tvifii's mitl«*r sr(;ti<iii ^-^. IJrv. Si." 

It is (liiliriilr to pi-r('('iv«* how mm-Jhim l'o:;! of tlir Ilrxiscil Siatiitrs 
can cvtrn'l the '(*'t of \S1T\ t<» afrou'its oi f«*i's of <'liirf s;iprr\ i^.ns. >iniM» 
Siiiil si.Mriii)» was in fon'o a< law prior hi tin* ad of 1S7."». fJiit as.Niiaiiai; 
that till- s.u'i ion ;/j ////// contain winiN which wonM tjfunl an act >!il»si*- 
^lUfMitly pa:>"<I to sai<l s«*cti m, tiic?** is ni»;Iiini; in it wjiii-h l»y intcrt-n.'c 
80extcn<l.> it. The c<iiiclii^ion <»f tin* l-.'anii-il |!»il^c on this .Niiliirri rMi- 
not Im; coni'iirnsl in. S.M'tion -t>.;i «hv>fii!ir-. w.lli r\a«'tncss the services 
for which fees shall l»e paiil to tin* ritiif stipirristrs, aini it .spccitifs the 
fees wfiich shall he paiil for sail I servic -s. It tli-clarcs that the et»in- 
peiisiition s«j siiecilieil thall Im* apurt fmm atnl in rffri.v of all fees all»»weil 
bylaw for tfie. [lerfornianire of any dnty as rlmiif i-t>irf nm ni^simnr. 
If, tlif ivfoiv, Mr. Coiira<l as rhiif Mu/nnri.iitr renileiiMJ si-rvices not men- 
tioiiL'il in siu'tion 2()."W, tlieit* is no authority of law I'or the payment 
thereof; but if, as ronimissionrf he remjered services snch as a ch»rk of 
*timrt ini;^lit ren<b'r, for whirh f<M»s arc nor prcsiM'i'oe I l»y section S17 
of the I'evised Stiitntes, he is entitle<l to the sann* i'tmipetisation as is 
•UofT^Ml to <!h*rks for like services. Such coaipciisatittn is i-liar^^tMble 
iDhisacc-oiint as coiiitnissiom*r, and not in his account as <*hi(*f super- 
^W)r. This ilistinction is necessarv because ti'cs <»f coniniissioners ar4^ 
Dotpiiyable from tin* same appmpriation as fiM's of chief siipcrvi>ors. 

"^ore a Cin.'uit ov a Distiict <'ti:iiT nwl .i' ili** <ii:ii" !imr |ir«»\ :'li"« t'«ir ilif r«*'. i^^i ni nf 
thuaciioii "if th«* Court Uy tln-.n ro'iiitiii:; nMiii-is nf tli*- 'l'i'«M''iir> . Si'f I'uiti-ii Stales 
•■•PmiiT.i r.i lln\v.,:HI; l*Mih-«l Sf.it.-«.i-. i'.Mi.l. ihi.l.: /.>^*f/r/* cJ.iiin. IT I'«il. K*.']... tT«;. 
AfnriliiM" "iiiiHi'^ititui liiviii.; Immmi in hIi* ih.i! lln'.Jiuli;!''-* frrlirnMti* attarliiMJ i-i iIiIn 
■cconiit is not :i «'iTtiruraf»» -riili a** i«fUt«Mup!atr«l Uy «» -l'". I tak»- thi'* <i«rasioii tn "-ax 
***t tin*, ci-rtiti -ati* is in iln* l'*n'tn a-l'iplfil iiiari\ >•■ ir-* a^ti. am!. ••«» lar a«» I am a'Aau-. 
Khasalway'i, up t«» ilii** fijiu'. Ihmu i|i"«':iiiil a »:il;Mi« mi «iiiinili;m."i« with thi* i»iii\ in- 
whm of As i»;. Jn tii\ <ii.!iiinii im <»tii'*f i»r aiii'-'H'ii: ftTtiihat** ran In- ri'.|iiiiiM| ol' thf 

Jdllirc ]•] rcspi'i-t to tills arriMllit. 

Thi»acToniit isiliiTi'tor.' ilirr:'fil to lM>r,i ini -'1 (<• rli • l)!-.*!-!!; Ait«»ia«'\. t«i Im il«'alt 
'»thby hirn as ho iiiiiy !•«• a'l\iii<(i. 
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{Act Au[rust 7, 1882—23 Stat., 336; Eov. Stat., 3(589.) The question 
of more Importance to the chief supervisor is, whether he is entitled to 
the compensation he claims. His duties are prescribed by statute. 
His compensation is provided for in like manner. Whatever compen- 
sation the statute authorizes can be paid; whatever it does not author- 
ize cannot be paid. Before fees can be paid to an othcer a statute must 
be found to authorize the payment. Wliatever service, if any, may 
be required by a statute, for which no compensation is provided by 
statute, must be rendered j^fratuitously. Tlie En^i^lish rule is thus stated: 

" WJien a statute requires the performance of a servrce, it implies no 
provision that the person performing it shall be remunerated." (Max- 
well, Statutes, 2d ed., 432, citing Jones v, Carmarthen, 8 M. & W., G05; 
R. r. Hull, 2 E. & B., 182 ; E. v. Allday, 7 Id., 799; Alresford i\ Scott, 
7 Q. R J)., 210.) 

The town clerk of a borough, who had duties imposed upon him by 
the lleform Act or the Municipal Corporation act, was not allowed to 
maintain an action of debt against the corporation for fees in respect of 
their i)erformance ; although he received no stated salary' as town clerk, 
and although the then corporation, in several years before the passing 
of the municipal corporation act, made payments to him for the perform- 
ance of the duties imposed on him by the Reform act. Williams^ fbr 
the defendants in this case, said : 

" • • It is true that the plaintiff had no stated salary as town clerk ; 
but it appears that he held other otlices under the corporation, and re- 
ceived fees i)ayable in respect of them: and the legislature, when im- 
posing these duties upon town clerks, no doubt assumed that they were 
suflBciently compensated by their other emoluments. Where a duty is 
imposed by statute upon a public ollicer, he cauuot, without au act of 
Parliament, or an express contract, make a third party pay for the per- 
formance of it. Acts of Parliament are full of enactments imposing 
burdensome duties upon public oilicers without remuneration. Thus, 
many <idditional duties are imposed by different statutes upon clerks of 
the peace; so also, by the marriage acts, upon clergymen. • •'' 

Lord Abinger held that, by the Reform Act, the town clerk was re- 
quired to do the service ; that there was no provision that it should be 
paid tor at all ; still less did the act create any contract between bim 
and the corporation, that it should be paid for by them. (Jone« r. Car- 
marthen, 8 M. & W., 005.) This case was foUowed in R. r. Hull, 2 El. 
& Bl., 182. In this case tiu^ town clerk was held not entitled to* charge 
the overseers of parishes tor the duties whicli he p(?rformed in resjiect 
of the registration of parliamentary voters of a borough, under Stat. 6 
& 7 Vict., c. 18. i5y sec. 55 the parisli otlicers were require<l to repay 
to him his '' expenses incurred," but these words were held not to apply 
to reninnerati()n for his labor. And this case was followed and extended 
in R. r. AUday, 7 Kl. i>c Hi., 79!), which held that the town clerk could 
be reimbursi*d for the expense* of printing the lists of voters but not the 
salary paid to a person hired by him to copy the lists for the printer, unless 
he could not by the reasonable labor of himself and his ordinary assis^ 



Vompenstation of Chief SupernnorM of Elections — Conratrs Cnsv. 91 

ant? perform tlie dnty without oxtra aid. ('ohrttJtjt, J,, saiil :*•••! 
vas not presont wIhmi tli«* first IIiiH rasr wasiIcciiliHl : hut the principle 
baH iHH'ii most n*a.sonablv hiiil down." • • AV/#', ./., said: 

"The principle has been laid down in the I full eases. The Ael of 
Parliament hai^; imposed i*i*rtain durii*> on oilicers; in sonn* east^s the 
officers are withimt remuneration : m some they are salaried." 

In Alresford r. Scott, 7 (}. H. D., lMO. it was hehl that u?id«T the 

Hijjhway act, 5 an<l Wm. IV. c. ."lU. s. ."d. Justices are enlitli»d to j^rant 

the surveyor of lii;;hway.s a license t«) ^atlu-r stones upon inelosi'il land 

vithiu the parish for the rcpairof its hi;rhways, without anyeompeusation 

to thvf o\^ni*v for the ralu^ of tfitrh stont'M.* The ridi* state<1 is also tlie 

American rule. (Mei;i:s's case, I Lawrence, rnm|»t. Dee., .~».ss ; Ihdler 

c. Comnii8.siouer.s, etc., 2.'$ Kan., Ilis.\ **Thc (U*<linary ccunpensatiou of 

an offieer fas prescribed bv statute* is n full vnisiiU'rntion for the trhole 

«/Aw time*' (15 ()j». Att. (Jen., TiM\) or at least for all the service which 

the law may require of him. 

The principles above stated are not in contliet with those cases which 
holci that where a court in ]>ur8uance<)f its lawful authtuity re<piircs erne 
of its officers to render services in a 4*ause hfttrvni priratr x«*7#o'.v, fnir 
which no fee is establishe<l by Htafute, ]w is entithul to a reasonalde com- 
pensation. Kvery court has inherent incidental authority t<» adopt such 
rules of practice and exercise sueh powers as may ln» proper lor the 
transaction of its busiiu'ss. (DuiUMn's Heirs, etc., r, Vi\\uu\ States, 7 
Pet.. 435; Hank of United States r. White /7 al., s IVt., L*r,2: Super- 
vigors r. Rogers, 7 AVall., 17.1; The Mayor r. Lnrd, S» Wall., lOih Way- 
man, etc., r. Southard, etc., U) Wheat., I ; Supremi* Ciuirt <^lerk's case, 
4 Lawrence, Compt. Dec, 02.) Thest* rules hare thv force of hnr as be- 
tween private suitors, auil as against private part i4*s. It is by virtue of 
thifi^im^rt legislative power of the courts over their own ot!ici»rs, that 
courts have made the orders mentioned in relation to duties and t^om- 
penstation. This will appear from an examination of the cases. 

In "The Alice Tainter," (1 i Hlatehf., liiM), it was hehl that the Court 
had power topn»scribe a rule re<piiring parties toc<Mnpensate the Clerk 
of the Court for services not required by statute, but n«'cessary for the 
administration of justice. 

Blatchford^ »/., fiai<l : 

"Rale iio of this Court providi's as follows: *When a cause is 
noticed for trial or argunuMit tor the tirst tlay of the term, a notice 
thereof, with a note of the issue, and of the ph*a«lings, and of the at tor- 
l^f^yn* Dames, shall be delivered to the i-lerU at h'ast t'i^iht days next |>re- 
^iug the term, and the clerk shall, as early as the tbilowing Thurs- 
^y, have the calendar of «?auses to Ur trietl, made up, arran;;in!X them 
^^cconling to the dates of their issues; and no eausc shall be put upon 
the calendar, without the special order of the Court, unless the ni)te of 
i^ue shall be furnished as is ln»reby re(|uired.' A nde like this, in sub- 
^uce, has been in force sinct* l'^lS. Sueh rule was made under the 

* lint coiii]M-iisatii»n tor «liiiiia;;f t<» Xhv laiul, is ullowcd. 
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iiuthority (M)iitaimMl U\ siM'tion 7 of the. uvt- of Miinili !ifl, ITH.*^ (1 f. S 
Stat, iir fjari::**, .">•>•■>), which provides, rliat; 'it shall ln» hnvfiil for rix*. se\ 
oral {-ourts of th(» IJiiitiMi Sfat4^s, i'vnm tiiiu* to time, as occasion may rt 
cpiirv, ti) make riUes and orders tor thi'ir respj^ctive Courts, dinu'tiii;; th 
retnniiniL!: of writs * * ♦ and oth(*rwise, in a manner not repuj^ir.in 
to the laws of the Uniti'd States, to re«^ulale the praeti»*e of the s:il 
(Ji)nrts respeetively, as shall be fit antl neeessary for tiie a<lvaneenient o 
jusliee. and especially tti that end to prevent delays in proeee<liii^s 
This enactment is embodied in secti«)n J)ltS of the Revised Statnte.i 
whi(!h provides, that ' the several Circnit and District Conrts may, frou 
time to time, and in anv manner not inconsistent with anv law of tli 
United Slates, or with any rnle i>rescribed by the Snpreme Court, unde 
se«!tion iH7, 'make rnles ami orders directinjr the returning of writ 
• * • and otherwise r»*;,MUate their own practice, as may U* necc« 
Kary or (*onveni(»nt for the advaneemcMit of justice and the prevention o 
delays in pn»ceedin;xs.' The practice t)f making uj), t'ov the use of th 
Court, a cdenilar of causes, from time to tinu*. sometimes every term 
sometimes not so often, sucli calendar to be comp;>sed oidy of cause 
RI)e(*itied in notos of issue ^lelivereil to tin* clerk of the Court by one o 
the oth(>r or both of the parties to the cause, and of cmiUnin^ic the aetioi 
of the C(mrt, in tryin;; and heariu;;: causes, to the causes which are upoi 
su<*h cah'ndar, is a practice whi(*h has always ex.isted in the State Court 
of Nt^w Y'ork, of all grades; while, in so:ue. of the States such practid 
is unknown, but the clerk of ihe Court makes up a trial list from hi. 
own scrutiny of the papers on lih\ In the Courts of New York, and ii 
the Federal Conrts in Xew Vork, the payment of a fee to the clerk, oi 
the delivery to him of the note of issue, has always been required. 

In the i)ri»sentcase, on an a|)pe.il in Acbniralty from the District Court 
the libel was dismissed, with c )>«ts, by this (.-jurt. In taxiu"^ the eosb 
tin* clerk allowed and taxiid the following item : * S notes i)f issue, $S.OO. 
The cause was upon tht> c.ih*nd.ir each one of ei^ht terms, and, on eacl: 
one of the eight occisions, the claimant delivered to the clerk a note o 
the issue and paid him the sum of $1. It is conteude<l, for the libel 
lant, that this char^^eof i 1 on each occasion is uuLiwtul, unless it is fount 
to be specifically provided for in stM!tion 82S of the Reviseil Statutes 
that the only provision on the subject in § S2vS is this one: ^ for inakiu| 
dockets ami taxiu'i: costs, in crises renn)ved by writ of error or appeal 
one dollar;' and that, under this provision, there can be buton6charg< 
of one dollar. 

It is to be noted, that the rule does not require that the note of issu 
shall be Died in the Court or with the clerk, or shall become part of th 
files of the C-ourt. It is oidv to be delivered to the clerk for his use ii 

■ 

making up tin*. <'alendar. The clerk makes the calendar for the cou 
venien<'e of the ( -ourt, and a copy of it is always made for the use of th 
bar. Tin* service is not one whi<^h it is contemplated l>y section S'JS tha 
the clerk shall pi^rtbrm, and it is not covered by any item in that sec 
tion. ni)r does any fee jirescribcd in that section apply to it. In the niU 
it mipfht as well have been provided that the marshal or a commit 
sioner shonhl pel form the service, as ihe clerk. It is not reasoinible tha 
the servict* should be jM»rformed without compensation. As it isforthi 
iM'uetit of snit«»rs, it is reasonable that suitors shouhl pay for it. It i 
as reasonable that they shtadd pay for it as it is that they slnuihl pa; 
the 4*.\pense of [irintinj;: papers which the Court recpiires to be printed 
It is iov tin* Court to say whoshall ultimately pay such expenses; au< 
the Court has tin* power to say that the losing i)arty shall ultiunitely pa; 
them, by refunding; them to the party who [mys them in the tirst ii 
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■ 

sTaiire. \VlM»tln»r lln-v :ni' ]>;ii»l in tin* lirst Iii^t:iiirr ?o -.1 j.risitrr nr to 
aiiv <aln'r piMMMi who is «|i*Ni;^iri!iM| i.\ tin* C.isiit in |H*rtn:ri ilp*i»:ir- 
li<ni:ir xTvirr, is iiiinuiriTial. In N» iV /•. I**-; in»>i'i. i >..v. • li.. '.*.*►.) tlif 
i'ircsiit Court tor tin* I>i>!rii*r ol' i ht'.j«i!i Im'IiI. t h ii. iiimIit '.M ^ot iIm» IJi«. 
visi-il .Slainti's, tlial <"oiiii li.nl iIm- nuist. »:iIhi' o> jfinnl iisU'urliy 
spi'fial onl« r in a pai ti<--.l.ii raN»-. in iimjiish- p.Ji f i«> Io .i r;iii-«' sn))i:i.i :4mI 
til it tor iliM'ision tc» lih* |»i inuil In \f\'>, am! in ;.i\ iIm* ifi«.nnal»h' »\|h nsi* 
of printing tin* 1»ii<*t «»!' : In* jMfV.iilin;: ]i m i> a^ lii. r ; In* In^in.'jf pai ly. as 
^ n«'f<'ssarv liislnirsi-nM-nt. Iinli-r tin- > mi«' aiif In-i i: \ . i iiis » njn \ niaili' 
a ruli\ on tln» 1st of .ln!\, 1^7<'». iiMjairin;: ihr <'..^t> ami point** and all 
other pa piM's in (*(M'tain cili'tiilar (Mn^-s to 1m* pi inti'<t. an<l piovidin^ 
that a partv ivi'ovn injr <"»•!> >l'.o»iM in- aliii'A«i| Iii> ilixh'ij>r!fifnf s Nu* 
till.' piintin;; roqiiinMl of hnn 1>> >ni h mlr. A l'.Ui> prafili-c am! in!t' as 
to printiii;: ]»apcrs I'xists in tlit* t'lrmit (iinn loi tin* l)i^lii«'t of .Massa- 
clmsi*rts. iS«'t» .Ionian r. Aj;a\vain Wnoh'n < '•».. .J C'litlonL L'.i'.K." 

This ra>r is fulls snppint»'d li\ tin* i»pinion of .histii-r llradh-v in 

Fhniila r. An<UTson. rit^Ml in a loot not,* tn Snprfim* t 'nnrl Ch rk'srasi», 

4La\vn*ii<M*, C'oinpt. Dim*., 100. Tims iIm* n«t\ in-s imnliiM'tMl in thrsi» 

(fiisi'K an* n*n<lcriMl in pnrsnam*i* of lautnl anthoritv ininiiin;; tlirni, 

aiul the ronipiMisatiitn is (Mpially pr<*M-rilH'(i in pnr.snam'i* of the same 

lawful authority, ami so is in flVeei ami in fart li\<'il I»> or in pnrsnanee 

of law. jiiit the order of the eonrt in sm-h eaM* ha\ iiiir the foiee of 

law, like a statnt«*, does not, and eannot, ;:eiiei-all\ afiply to the Cnited 

i>!at*'s, or create a jMeimiaiy lialiility a«rain^l it. 'i'he anthnijiy nf tin* 

cmiri op«Tates on private* snilois. (Sed;;\\ irk, ( 'oaNtiin'tiini Stal. and 

Const. L.,.'i.'»7: Josselyn r. Stom*. rte., L'S Mi^s., 7."i:; : State •-. Kinne. W 

X.H.,L':;S; (heen r. rnited Slates.il Wall., tl.Vi; Martin r. Stale, L'l 

Tex., Ol.)* 

'Tilt' «Hi««,titiii whriiu'r lip- M-i vu !• ■.«» it-inlfn'.l : 'I .ii !;!• l!""i! To. ;in«l Im-i .li.n « m imri «if 
i\iv oj^riu J i'u I ti nf llii' «ftlu"»"r iM'ifi»riiiiii;i it. or w li"tli«i" :t i^-.i ■*! i \ irt- wlm h inii;lil In* 
rcmlfivii l»y ;in\ otll«*I pt^lxm ii|i|MiiMti-il li\ (li«- «iiiii! ;•. ii«l U'fi.i.; iii llii- i Ii:H':i<'t«*l' nf ;i 
nUT«- !l;r,.iit, or Jill inili-IM'liiltllt "lil" iT. Ili;i> M**: Im- |i',':i|.Iii| ;|^ i||llii-|\ •li.ll. il'nsfiil 

^latrs r. Jj! iihIIi'. 11" 1". S.. iV.»:*, . \\|ict}i<r • i.m)..-:.^ itinn .illuwi-a in >ii< ]i < a-t-, 
^alNwilljiii thf iii!iil)itiiiii<i nf MMiimi 17»'."» mT th- U'-vi-iil siaipii^. ilm - imi sim-ih i«> 
Lii\i* ill-fit «-nii>i<lfri'4l. 

'ill*' ('ifMiit t'nurt *i\' tin* rnit«il '*>':iti'« T'M flu- •■;.^h i :i «M".:i:i1 I't Min^mmii :ir v.ni- 
O'lsliiiH's In t\v««».'ii .lini«" 1. l""?."! .Mm! .Iii!i«' .'.". I — *', .\\>\* i .tt-.j \\:v . |fi K i.l iji.i! i-miit 
*» "f« «iistr;o'" tn r«'i'i«iv«', Ki'«'|i .'III :n«'ninii ni', .-iinl ii:-'»;ij^.- niiili-r tin* •Miin- ni" t In* 
^i"in, iiiiiiii v.*i ]»:it(l into (oiiit finiii tiiiif rn ritiii*. aini iIk- rn'tK ailnwii! Iimii ;is if^- 

■ 

Wrar a rnnnuU.sltiii ni" «iiu' iM-ri-fiit. mi Hiirjj monr; n i'.-i ]ii<n ^i i \ iri'«.. a- in jin diorri'tinii 

't "allownl otluT ntli*-*'!"^ nl th» •■imiM ^-in-li :!•» ii'a««:«i ^. n««-iv<i^. ri-l'iii-»-.-, t iMurni**- 

Hnii««r-«," &«-. Tin* .\ftnrn«'\ tM-m-ial ij:i«'i-f«'t! Tli.- i !• i K t»» iii« iiiili* iIk- aiimiiui of 

tbe^' roiiiiii't<«<»iniiM ill hi> niinliiiiii'iit nimii li\ a ',t\\>\ i.» li.;i; i'rlnnarv I*, l—i', jih 

follow H : 

''liy tin- ITtli I'laUM' of M'rti«»M — .'-. Ii*f\ i"<.i»l S:atii{«^. tli. tit i'k nfaiix I iiitftj Stali-M 

Court i*« itlhi Aftil * for KTi i\ inu. Ki-<-|>iiii: .-intl |ia>iii'j «•!:( Hiof.fx in |iiii'«iiaiii t- tit' am 

statute or niili'r nf ( mn t, niM* )mt ti-iit rim on l io- .j.ii'hii.I ><• iiM i-i\ i li. ki-]it. aiol |iaitl.* 

lu iii.s ntfi* ial (-a|ta«'i(\ ,i>» Cli-ik li«' it i-i ivt « iIh- mn! • ;, .-i:iil ilit- tt-*- nl n:ii- |ii'r < fiit. 

jjiiri>»'ii l»» IjIiii JiH f'/^iA. It ispait ni" tlit* <innlMiit'i!t« ni lis- isiii.-,-. 

Br !»«*('tinii a:^S, tlii-('l>-rU i** iti|iiiM(l tuiii- r.i tai-li m.h m maUi- a \%ii(T<ii ii-iiini !<• 
(be Attorney tiontTal *oi' ail iln' tt-i •« ami tiiiniiimiiit> •>! lii-« ntli«-f tit' mry mim* and 
ckarai:tvr.' 

Tlji.s n-ijuirfnuMit «'i'rtainl\ ttiv«'i> all ilu- it«'m< •»«•! ijnwn m wii-iinn -•.•-: aiid tin* 
|M^n.'eiitu^«* :il»i»vc* iniMitioni-d is nm- nf lliiiu, and it iiiiinI In* ini-liidi*d li\ ilir C'liTk> nf 
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But it cannot be inferred that executive officers have authority tc 
make a laic giving compensation to the otlicers of the United States foi 
services whicli a statute requires of them, when the statutes provide nc 
compensation for such services, merely because courts have the author 
ity above mentioned. Any sucli power iu executive officers must be de 
nied, because all the autlioritics on the subject so hokl. This has beei 
sullicicntiy shown. It must be so, because the hiw has not given to ex 
ecuti ve officers the same authority whicli it has given to courts. It musi 
be so, because the power to lix the com]>ensation of oOicers who exis 
by force of the Constitution or a statute, is a legislative power — has al 
ways been so regarded — and hence cannot be exercised by exe^utivi 
officers. It must be so by force of section 17C.i of the Revised Stat 
utes. Of course an executive officer who is authorized to expend an 
appr()])riation in his discretion can em])l()y agents in proper ciises ami 
pay them compensation to be tixed in amount by him, because the stat 
uteby inference gives him this authority, iiut this does not touch tht 
question of the power of executive officers to prescribe fees for the serv 
icc»s of officers of the Government. The case of the schooner F. Mer 
win, 10 r>en., 405, cities the case of the Alice Tainter, 14 Blatchf., 2:i.j, 11 
a form whicli might lead to the inference that a reasonable coinpensa 
tion may be paid to executive officers for services when no statute has 
provided for compensation. Hut this is not the necessary effect of the 
citation, and it is not so understood. Any such etl'ect cannot be sane 
tioned. 

In the light of these principles, the (questions in this case are now ix 
be considered. 

The Revised Statutes contain these provisions : 




"Skc. 847. For administering an oath, ten cents. 

For taking an aclvni>wle<lginent, twenty live cents. 

For hearing and deci<ling on criminal charges, Ave dollars a day foi 
the time necessarily emph>ye(l. 

For attending to a reterenee in a litigat«Hl matter, in a civil cause al 



riiiti'd SrHtcs Courts, if tliey obey llie law, iu tbuir Nttiiii-auiiual rctiirii8 to thtsAt 
torriry (iiMM'ial. 

I :ini intoriiMMl, Itowitvcr, that yon cliiiin that moiioys \r.\'u\ into Court are roceivec 
uiid paid nut l»y yon not an Clerk, bur as tlie ilvf/i'^trar of tin* Court. 

I L'iiu tinil no Hucij ollirei* uanipil iu th<{ Siatutrs, uml no suirii otiice crented by law 
Th»» ivspnusibiliry <if k«'t'|»iu'5 ujuuoys palil lulo Court, is not with the Clerk ; be is no 
thi* <li'i)»».sirary of t^r Court. Sin<'.f the Act i»f Miiivh 2A, 1^71, all nioninH paid ii)t< 
nnv Court of tin* CuitiMl Statos or ircfivtul bv t\u*. olliciTs tlion'of, must foi'thtcith in 
(lepo.sitcil with the TioasiiriT. ami assistant treasurer, or a ilcsi^^nated depusitacy u 
tUv. TuitiNl States, iiud from thi^ fund no iiuuiey cm bo withdrawn cxuopt by onle 
Ki;:ni.'d by tlie .Ju«ly;e. (S«M-.iio?is lUi.'>, l)l)il, Rrvised Siatntes.) 

l-'urr beiiiMUH* tin* (Jb-rk is ieq-,iii<Ml at tsu'li regular session to present to the C<Mir 
ail a«.'<'ouut of ill! uhmm^vs reuiaiiiiii;; th>reiu or subject to its order, (Section 796 
thus Hhowiu;r tiiat the duti(*s of an aci-.imniani of the Court, or Kej^istrar, if that in .' 
better word, are not distinct fnuu, but a part of the duties of the Clerk «if tht^ Ci>art 

'J'bert^ btfin;; thou no \v}X'd^ ;:ri)uud for tint assuuiptiou tiuil fees from the Moiirvi 
abovt> iudicat«Mi can be witliheM by Clerks of United iStates C<uirts fniui tlndrcniolii 
UMMJt returns, it will be your <luty, and you are hereby ilirei'ted to nnike return furth 
with of all sudi (Muoluuients iieretofiucruceiveil by you, which liave nut b<H*n includei 
ill your re<;nlar senii-unnual reports." 
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law, ill t-fjuity, or in admiralty, in iuirsu;tnc<* of an Dnlrr iif lln* roiirt, 

thi*«'e (Inllars a ilay. 
For takin;^: and ci'rtilyin^ <li.»po.siti«>ns to lile, twenty c-rnts for each 

folio. 
For racli ropy of tin* sanu* fnrni.slicil to a i»ariy on n'qnf>t, ten rnits 

fur eai'li folio. 
For i.ssnin;r anv warrant t)r wiit, ami tor anv otlirr servici-, tin* sanu* 

compensation as is allowed to rlrrk> for like st'r\ ices. 
For issnin^ any warrant nn<l«M' thr ti-ntii ariirh* uf tin* tnsity of An- 

jiust nine,oni»tlH»nsamli'i;4lit Iinndn-d and Iort> -tuo, IwMwri-n tin* rniteil 

^States and tin- Quimmi of tli>' Tnitcd Kln^rdtnn ofTirrat liiiiMin and In*- 

lautl, aj^ainsl any person <'liar;;!Ml witli any rrinu- or iJifniM' set t»irtli in 

Siiid article, two dollars. 

For issiiinj; any wairant iindtr the pro\ i.NJon «»f tin* <<ai\'entioii ftir tlie 
surrender of eriniiiuds. iu-twiiMi tin* I'nitt'tl States anil tin* Kin^ of tlie 
Frenrli. !:on<'lnded .it \V:i>iiiii;i[ton NoviMnlM«r niin', om* tiion^iind ej;;lit 
hundred and foity-tlirrf. tw<» ti<ill;irs. 

F«»r liearin;; and <h'<i«iin'4 npon tin* en^r nf any pi*rs<ni I'liar.mMl with 
anv rriine or oll'-iisi-, and arr^'^ti-d nmh-rtlM* pio\i>ions of said triMty, 
ornt said eonvenli'jn, live ilollarsa diW for the linn* n<'i*e<>arilv I'm- 
lilovid. 

F«ir the examination and ei-rtitieate in eases of applirations ftu' dis- 
diar;re of poor «'on\ irts impri>oneil tor non pa\ nn^nt ot a tiin* or line. 
aiiil nists, tive «l«>llars a dav I'or the linn* neerssarilv eniplo\<'d." 'Sn* 
t lOll'.J 

'•Si'j*. l*Ol*."i. Tlnreirenit <*ourts tor the I'lntf-d States tor each jndii'ial 
i'lM'uit >hall nanieand ajipoint. on or hrfon* the tir>t da> of .Ma\, in the 
Nvar ei;;hteen hnndrrd an<i si*venty oih», and ihenaftfr as \aeaneii*s 
niay IVom anv ean.M* arise, tVom anionir the eir«'nit eonrt cominis«*ionc!s 
tor (Nich jinlieial di>triet in each Jndu-ial rjnMiil. onr of sn«li otVni*r>, 
vlio^Iiall Im* known tor the dnti<'>^ riMptiied of him nnder iImn 'I'itli'as 
tlii'Hiicf sn|)ervi>or id' <'le»-ti«»ns of the iu<lichd «li>!rict l»u which he is 
Hniininisvioner, and shall, so h\\\\i, as t'aithtnl and eapaM«-, dischar;!:e 
tluMJnties in this Title imjiosed/* 

"Skc. IMLMI. Tin* chief .snpi'rvisor shall prepare an<I Inrnish all m*c<'s- 
Hur\ hfifiks, forms, blanks, and instinctions t'oi- the nse ami dnu'etion of 
thfsujicrvisors of election in the sevt-ral i-iticN an<l towns in tln'ir n*- 
«<|H*i:tive districts; he shall receive the a|»plications tn' all parties for 
^HioiiitUHMit to snch position'i: niion the opening, as contemplated m 
•H-ctioii two tlioiisand and twelve, of tin- ciicnit court tor the judicial 
CinMiit in which the conunissijuuT so desi;;nated acts, in* shall pri'sent 
(^(K'li applications to the .in<l;:c theieof. and fuinish intbrmation to him 
Hi rcspiM't to the appointment l»y the court of sin'h supervisors of 
tlfction ; he shall HMpiiic <d* the super\isor> of ehM-tion, wIumi neces- 
''Jity, lists of tlu» persons who ma> n.MJster ami vote, or either, in their 
tt'siHvtivt* election di>trict> or votin;;: prei'inciN. and caa»»e the names of 
t^'o.^ npon any such list whose ii;:ht to re.i;i>ter or vote is honestly 
^loubted to be veritied by proper impiiry and i*.\amiiiation at the re- 
'^iH'ciive jilaci'S by them assitiiied as their re>id«'nces ; ami he shall 
i^tvive, preserve, and lih» all oaths of olliee ol' supervisors of election, 
^'til of all special deputy marslnils ajipiuuted umler the provisiims of 
^W.s Title, and all ceriilic.ites, ret urns, n-poits. and rei*.ords <if ««v«'ry kind 
*ud nature contemplate<l or made re«piisite by the provisions ln*reof, 
*iivi; where otlnTwise hen'in sj»eeijilly directed." 

"Skc. 20;il. There shall be alh»wed ami jiaid to the chief supervisor* 
for his .services as such (dllcer, the lollowin*:' cmnpeiisation, apart from 
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and in excess of all foes lUlowed by law tor t\w performance of any duty 
as rireiiif court eoniinissiont^r : For filin;; and carin;;; for overy retuni, 
rei)ort, recrord, floeunnMit, or other paper re<piirttd to be filed by him 
under any of the j)reeedinjL:: provisions, ten eents; for at!ixin;r a S''al to 
any i»aper, reeonl, rei)ort,<'r instrument, hvenly (mmiIs; for e uteri n;jf and 
indexin;; the records of his olliee, tifteen cents per forio ; and for arrang- 
ing and transmitting,^ to (^)n;Li'n*s<, as lU'ovided for in seeti«ni two thou- 
sand and twenty, any r<»pori, statement, record, return, or c.vaniiuH- 
tion, for each folio, Ut'teen cents; and for any copy then*of, or of any 
paper on file, a like sum. Anil there shall be allowed and paid to each 
supervisrn of electicm, and eacli special dcjuity marshal who is appointed 
and i»erforms his duty nndin* the])rocedin;r i)rovisions, compensation at 
the rate of live dollars per <lay for each day he is a'tualiy on duty, not 
exceeding ten days; but no compensation shall be allowecl, in any case, 
to supervisors of election, excejit to those aj>pointed in cities or towns 
of twenty thousand or more inhabitants. And the fees of the chief 
supervisors shall be paid at the Tieasury of the I'nited States, such 4U5- 
counts to be made out, verified, examined, and certified as in the case of 
accounts of commissioners, save that the examination or certificate re- 
quired may be made by either the circuit or district Judge.-' 

The obji'ctions to the items in the chief supervisor's account which 
were disallowed are respectively as follows : 

Item I. DriitWuf^ recommendations to the court for appointment of su- 
pervisors. 

It is not made the duty of the Chief Supervisor to recommend persons 

for appointment as supervisors. Secti(m 2()L*0 of the Kevised Statutes 

declares : 

" lie shall receive the applieatious of all parties for appointment to 
such ]>ositions ; npon the oi)ening, as contem])lated in section two thou- 
sand and twelve, of the circuit (tourt for the judicial circuit in which 
th<» comnnssioner [Chief Supervisor] so designated acts, he shall pre- 
sent such applications to the Judge thereof, iuidfitrnish information to him 
in respect to the ajipointment l)v the court of such supervisors of elec- 
tion. * ♦ " 

The information to be given is not required by law to be in the form 
of*' recommfntlfttiunH.^'' nor is it recpiired by law to b;» in writing. 

It issaiil by the learned Judge, whose o])iniou has been referred to, that 
•Mhe Chief Supervisor is ex officio United States Commissioner" — that 
is, tin*, chief supervisor is by virtue of his ojffice as such, a United Stiites 
(■ommissioner. Technically there is no such otficer as *• United States 
Commissioner.'- Section 027 of the Revised Statutes authorizes the 
appointnu'iit of ** Commissituiers of the Circuit (;0urts,"and section 2025 
refers to the same otlicers as '^Cintuit Court Commissioners.'" SoeMlso 
]iev. Stat., 2020, 2(i:n. Hut assuming that these are ''United Stsites 
Commissioners," they are not such by virtue of being chief supervisors. 
On the contrary, seeticm 2()2."i of the IN'vised Statutes authorizes thecir 
cuit courts to ap]>oint " from annnig tin* circuit court conunissioners, for 
each Judicial ilistrict in each Judicial (Hrcuit, one of such nfficers who shall 
\}e.\iiio\yn for the duties rr(iui red of him under this Titleim the chief super- 
visor of elections of the Judicial distri(5t.'' It is not at all correct to say, 
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theUy that ^' the chief siipervii^r is ex officio a Uuited States commis- 
sioner." And it is certain that whatever duty such chief supervisor 
performs under Title XXVI of the Revised Statutes (which inchides 
sections 2002 to 2031 both inchisive) is performed by him '' as tlie chief 
fiuiH^rvisor" and not as commissioner of a circuit court. Now it is 
clear, that section 2031 of the Revised Statutes does not ]u-ovide for 
payment of the compensation now in question. It is not nanuul or 
specified thercin. The learned judfje, in tlie opinion above roferrod to, 
assumes that when a chief supervisor '^ performs other HcrricfH [those 
now in question] not provided for in said'* K(H*tion 2031, lio does so as 
drcnit court commissioner simply, 'Mmdhis fee bill is*" as such commis- 
sioner, and as provided for by sections 828 and 817 of the Revised 
Statutes. In other words, whenever he renders a service for which he 
finds compensation provided in section 2(^1 he claims it as chief super- 
visor; when it provides no compensation, prestOj he becomes a circuit 
eoart commissioner and is entitled to compensation oji such by force of 
flections 828 and 847 of the Revised Statutes. This construction is in- 
admissible. When section 2025 declares that this oftlcer ''shall be 
known for the duties required of him by this Title as the chief suiter* 
visor," he cannot for the purpose of compensation be rejjarded as a cir; 
cnit court commissioner. This is especially so, in view of section 2031 
which specifies the compenssition which '* shall be allowiHl and paid for 
his services as such officer" — that is tor all hin sercicetf. The cou<*bision 
is, that section 2031 of the Reviseil Statutes provides the only au- 
thorized compensation for the service's of a chi(*f supervisor ; that it 
does not provide compensation for the service now in question, and that 
every duty require*! of the chief supervisor by Title XXVI of the Re- 
vised Statutes is to be rendered by him as such officer, and that, as to 
8Dcb duties, he is not to be repinled as a circuit court commissioner, 
and is not entitled to fees or compensation as such. 

A» to the second charge. The second charp* is for "ilraftinp^ oaths of 
office and furnishing same to supervisors for ((ualification." 

The chief supervisor was also a conynissioner of tho United States 
circait court ; only such commissioners ean be a])pi)inted to the offices 
<rf chief supervisors. St»ctiou 2031 of the Revised Statutes provides 
^t the compensation allowecl and paid to chief supcrrisors shall be 
^npart from^ all fees allowed by law for the p<»rlorinance of any duty 
U circuit court commissiimer. As chief supervisc»r, Mr. (^>nrad was 
not authorized to administer oaths, and therefore it was not his duty to 
draft oaths of office for the use of supervisors and <leputy marshals. , 
Commissioners of the circuit courts are authorized by law to ailminister 
oaths, and if any fees are due to Mr. (.\)nrad for sueli service as stated 
they should be charp^ed in his account as commissioner ^'/i;mrf /rom" 
Usacoount as chief supervisor. (Muirhead r. United States, 13 Ct. CI., 
251; Commissioner's Oath-Fee case, o Lawrence, Com[>t., Dec. 350.) 
Section 2026 of the Revised statutes provides that 'Hhe chief super- 

6LAWB 7 
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yisor shall prepare and furnish all necessary books, forms, blanks, and 
instructions for the use and direction of the supervisors of election.'^ 
This doe not coutemplate a service of '^ drafting oaths of office" for sa- 
pervisoi The written draft of an oath is not, within the meaning of 
this sec tion, a book, a form, a blank or an instruction. Section ^)31 
of the Eevised Stiitutes provides no compensation for such service. 

As to the third charge. The third charge is for "drafting oaths of 
office, and furnishing same to deputy marshals for qualification." 

The same objections exist to this as to the preceding charge. 

As to the fourth charge. This is for "drafting instructions to super- 
visors IIG, at IG folios each." The instructions were necessarily the 
same for all the supervisors. If written instructions were absolutely 
required in any case, it is a sufficient objection to any charge therefor, 
that section 2031 of the Eevised Statutes makes no provision for com- 
pensation for this service. One reason for this probably is, that sectioD 
2026 evidently contemplates, as a general rule, printed instractions. It 
requires the chief supervisor to "furnish all necessary books, formsi 
blanks and instructions." This is to be read in view of the well known 
nsage which everywhere prevails of procuiing printed hlankSj forms^ 
booJcSy &c., for this service. A blank in this conne<^tion must generally 
mean a printed blank. It cannot be supposed that the law contemplates 
the furnishing of written blanks, written forms, &o., to the multitude of 
supervisors required in the great cities. Tlie instructions should have 
been printed if they were not. The expense of printing would be com- 
paratively small, but the Unit/ed States should not be expect^Mi to pay 
for doing this work in the moat expensive manner, as if each supervisor 
was to bb furnished with manuscript instructions. If fees for instmc* 
tions were allowed as charged in this account for the district of Dela- 
ware, like fees would no doubt be claimed and would have to be paid io 
the larger districts where they would amount to thousands of dollars. 
(See Muirhead's case, 13 Ct. CI., 251 ; 15 Jd., 116.) 

The fifth and last item is a charge of per diem compensation. 

This was allowed by the court under the clause in section 2031 of the 
Sevised Statutes, which provides: 

"There shall bo allowed and paid to each su|)ervisor of election • 
• • ctmipensation at tiie rate of five dollars per day for each day be 
is actually on duty not i»xceediiig ten days.'' 

A similar claim was c.oiisidered in the (lase of another chief super- 
visor in August, 1883, and the conclusion then reached was that per 
diems were not chargeable under sai<l statute, and that there was no 
authority of law for their allowance. (Chief Supervisor's Compensation 
case, 4 Lawrence, Conipt. Dec, 442.) It is unnecessary to repeat the 
reasons i)resenteil in that ciuse, the conclusions of which are adhered to, 
A distinction is made in the statute between supervisors and chief mi- 
pervisors. The former only are allowed per diems and they are limited 
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to ten days' service. No per dieniH are expressly nieiitioiie<l in tlie fee 
bill of chief supervisors, whose time of service is unlimited. The office, 
the daties, and the nio<le of compensation of chief supervisors are all 
different from those of supervisors. 
The disallowance heretofore made is adhered to. 

Treasury Department, 

First ComptroUefH Office^ January 28, 18.sr>. 



IN THE MATTER OF THE KUiHT OK COMMISSIONERS OF CIRCUIT COURTS 
TO RECEIVE COMPENSATION FROM THE CNITEI) STATES FOR (1) AD- 
MINISTERING OATHS TO SUPERVISORS OF FLECTION AM) SPECIAL 
DEPUTY MARSHALS FOR THE PURPOSE OF VERIFYING THEIR SALARY 
ACCOUNTS, (2) ADMINISTERING OATHS OF 0FFK:E TO SUCH SUPKR- 
VISORS AND DEPUTIES, (:J) CKRTIFYING ALL SUCH OATHS, AND (4> 
DRAFTING SUCH OATHS OF 0FFICi:.-OATH-I)KAI*TING CASK. 

1. The ('ommi99\oner'9 Oath- Fee Caif, (fi Luwrcnce. Coiiipt. Dec, :C)(>. ) exaiiiiiifd unci 
reaffirwaed. 

5. A ConiniiaNioner of a Circait Court ii* entitl«Ml to a fuc, to lin paid Uy the UnitM 

States, of 10 centa for iMliiiiniBteriii;; uii oath to » Hiipervistir of eltM'tioii or 
apecial (l«*piity manihal, to verify iiid w&Iary account: an<l a f«'t* of Ifi ri'iits for 
certifying thereto. 

3. A Conimimioner of a Circuit Court im entitle«l to a fee. to he paiil hy the Uiiit«Ml 

States, of 10 centH for adiiiiniNterliiK the oath of ofliee to a wnper visor of eI«M-- 
tion or 8pe<Mal fifputy marshal, ami to l.'i i.'«'iit8 for ('«'rtifyiiiu thi' Maine. 

4. Snch Coiuniiwioncr in not entitlcil to he paid hy the Unitnl Staten any eonipenna- 

tioD fur drafting oatlm of nfWrv for HUpervituiFN of cirrtitn). or special deputy 
niarhhalH. 

6. Such CoinniiHsioner in not fMititIc«1 to he paid hy ttie Unitrd StateH any eonipenna- 

tion for drafting atlidavlts to vcvify njihiry ucfountH of hu per visors of election or 
special deputy marsh a Is. 
6. Consirnction ^iveu to the various arts ami thoH<« st'etions «»f thr Revised Statutes, 
bearing dintctly and indirectly on the ((nt^stions disrn-iS4'd. 

The account for servires in tlu* qiiurtor oiuUmI 8opteml>er 30, 188-1, 
rendered by John J. All(*n, a rnnimissioiKT of the circuit court for the 
eastern district ofSvw York, i^ontaius tho following charges: 

Drawing oaths of otticc of supervisors of election and special 

deputy marshals, 74S at li folios* (»aeh $2LM. 10 

Certiticatcs on 8aini% 7 IS at 1.") cents 1 12. 1*0 

Administering above oaths, 7 IS at 10 cmts . . 74. SO 

Fees for odminiHterimj oathn and v^rtifyinn the nanut were allowed, but 
tlie fees charged for draicing theoathnwi^rv, disalhuved because the oaths 
shonld hare been <lrawii by tiie supervi.sors and deputies themselves, 
or printed blanks should have l>een used, and therefon* no separate 
drawing of each oath was actually necessary. 

The question is presented to the First Comptroller tn decide whether 
the Commissioner isentitle^l to compensatitm for <lrawing the oaths. 

* Folio defineil. (Ca vender r. Cavender. '^ MeCrary C. ('.. :m:).) 
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John J. Allen, by letter dated December 23, 1884, addressed to the 
First Comptroller, submitted an argument as follows : 

*' These oaths are required by law and must be in form so that they 
can be subscribed to. The statute (sec. 1756, R. S.) requires each per- 
son to ' take and subscribe^ the oath. A verbal oath will not satisfy the 
law. 

Further, sec. 2027, R. S., provides that commissioners shall forward, 
to be filed, all oatlis of offjce by them administered to supervisors and 
marshals. Commissioners are therefore required to administer these 
oaths in such form that they can be *forwaided' and *liled.^ No di- 
rection is given the supervisor or marshal to do this. 

There is no i)rovision which requires the person to draw his own oath. 
The Revised Statutes (2021, 2012) provide tliat the supervisors and 
marshals shall be appointed — that is, shall be clothed with all the powers 
of office. They are to be clothed — not to clothe themselves, with these 
powers. They are not to commission themselves or to administer the 
oaths to themselves. The statute directs them to ^subscribe^ the oath, 
merely, not to draw it. (Rev. Stat., 1750, 1757.) 

Sujipose a person, duly ax)pointed, were physically unable to draw 
the oath in due form, had no means to pay for luiving it done, and pre- 
sented himself to be sworn in and commissioned ; there is no question ae 
to the duty of the Government to induct him into office by furnishing 
him with the oath he is to subscribe, as well as the commission under 
which he is to act. This duty of the (rovernment you recognize by al- 
lowing payment for administering the oath. To say that the officer 
must draw the oath himself is the same as sayiug that lie must pay for 
drawing it, and, if for drawing it, why not for administering it. 

The only theory upon which payment for administering the oath can 
be allowed is that it is the duty of the Government to induct the ap- 
pointee into office. 

The administering of the oath is no more essential to such inducticm 
than the preparing of the oath to be subscribed and then administered. 

If the oath were oral it might, perhaps, be said that the Govern menf^ 
duty is merely to administer it^ because that would be the beginning 
and ending of the necessary formality. 

But the existing statutory formality, which makes the man an of- 
ficer, begins with the preparing of the oath, which the law says shall not 
be merely sworn to but subscribed. It would seem inconsistent to hold 
that the appointee must pay for the first part of this single statutory 
ceremonial and the Government for the last part." 



Decision by William Lawrence, First Comptroller, 

It has been decided in Conrad's case, ante, page 84, that public officers 
are only entitled to receive such conipensation as the statute prescribes 
for services which the law requires them to ])eri'oim. The first inquiry 
now presented is: does the law require an oath of office to be taken by 
supervisors of election, and by special deputy marshals. Section 2012 
of the Revised Statutes authorizes the proper court to ap))oiut "super- 
visors of election." Sections 2010-2019, prescril)e their duties, which are 
official in their nature. They are officers and are required to take an 
oath of office. (Const., Art. VI, cl. 3^ Rev. Stat, 202G.) Section 2021 of 
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the Revised StiUiiteD antliorixes the iiiarslial of each jmlicial diHtrict in 
proper cases to appoint Hpecial deputy mnrshfilH whoso duties are pre- 
scribed by said section and se<;tions :lirS2~2irJi, Tiiese spectial dejuity 
marshals are not technically oHirers, but tlii'V are required to take an 
oath of office, and it is made the duty of another eletttion otlicer — the 
proper chief supervisor — •' t« receive, preserve and file all oaths of office 
of supervisors of election, and of special deputy marshals." (]{ev. Stat.i 
202G.} The Revised Statutes c(Mitain these provisions: 

''Sec. 2020. The chief supervisor shall prepare and furnish all nec4*s- 
Bary books, forms, i>laiiks, and instruciions fur tlu* use and direction of 
the supervisors of election in the sevi^nd cities and tovvns in their respect- 
ive districts; he shall receive the ai»]iIications of all parties for appoint- 
ment to such positions; upon the o]»enin;;. as contemplated in section 
two thousand and twelve, of the circuit court for the Judicial circuit in 
which the commissioner so desi;;n at ed acts, he shall pi'es«'nt suirh appli- 
cations to the Judj^e thereof, and furnish informatitMi to him in respect 
to the appointment by the court of siu'h supTvisors <»f ele<;tion ; he shall 
require of the supervisors of elect ion, when necessary, lists of tiie ]iers<uis 
who may rej^ister and vote, or eitiier, in their respi^ctive election districtH 
or voting precincts, ami cause the names of tiiose upon any such list 
whose riuht to re'^ister or vote is honestly douiite<l to be veritied by 
proper inquiry and examination at the respective places by them assi^^ned 
as tlieir residences; andliesh<illreceive,pri*serve, and tile all oaths of office 
of supervisors of election, and of all special deputy marshals appointed 
under the provisions of this Title, and all certificate's, returns, reports, and 
reconls of every kind and nature cotitemplate<l or made recpiisite by the 
provisions hereof, save where (»tlierwjse herein spiH:iallv directed. [See 
§027.]^ 

'^St:c. 2(^27. All (7nited States marshals and ctanrnissioners who in 
any judicial district perform anv duties under the pr4*cedin;i: pn)visions 
relatin*: to. con<^ernin;;, or affect in^; the election of Kepresentatives or 
Delegates in the (Jon^^ressof the (Tiiite<l Statics, from time to tinn% and, 
wiib all <lu4^ dili;;ence, sliall forward to the cliief supervisor in an<l for 
their judicial district, all complaints, examinations, and rec irds pertain- 
ing thereto, anil all onthn of ojfhr Ittf thnn ntlminitttvrctl to any super risor of 
f^Vion or Hpecvil deputy marnhal^ in order that the same may be properly 
preserved and tiled." 

It is thus clear that the oaths of office must be administ<'re<l by the 
proper eommixHioncr to suptrrisors of election and sptrial deputy mnrtthaLs, 
The fees of the CommissioiuT for administering; the oath of office to each 
BU]M*rvisor and s]»ecial deputy marshal were proiK^rly allowed and pai<l 
by the United States. The fee <:har^ed in each case was ten cents for 
administering the oath, and tifteen t'ents for Jurat thereto. Thus two 
prof)ositionM are affirmed: tirst, tiiat the fees c1iar«;ed were le^al ; and 
second, that they were properly paid by the United States. The reasons 
in BUpiiort of these propositions are substantially the same as those 
which show that similar <:har;;es tor verityin;; the s:dary accounts ot 
SDpervisors of election and special deputy marshals are aiithori/.eti an<l 
should be paid by the United States. This was decided in Commis- 
sioner's Oath-Fee c;isc*, 5 Fiawrence, Compt. Dec, ;^'>0. Sonu' additional 
reasons will now be presented in supptut ot that case. 
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I. The first propoBition then is, that a Gircnit Court OommisBioner 
is entitled to a fee often cents for administering an oath to a snpervisor 
of election to verify his salary account and fifteen cents for certifying 
the same. He is entitled to the same fees for like services for special 
deputy marslials. 

The act of February 22, 1875 (18 Stat., 333) provides: 

"That before any bill of costs shall be taxed by any judge or other 
officer, or any account payable out of the money of the United States 
sliall be allowi^l by any officer of the Treasury, in favor of clerks, mar- 
shals, or district attorneys, the party chiiming such account shall render 
the same^ with the vouchers and items thereof^ to a United States circuit 
or difttricf courts and in presence of the district attorney or his sworn as- 
sistant, whose presence shall be noted on the record^ prove in open court, 
to the satisfaction of the court^ by his own oath or that of other persons 
having knowledge of the facts, to be attiiched to sncli account, that the 
services therein charged have been actually and necessarily i>er- 
formed as therein stated; and that the disbursements charged have 
been fully paid in lawful money; and the court shall thereupon cause to 
be entered of record an onb.T approving or disapproving the account, as 
may Iw according to law, and just. United States commissioners 
shall f(u*ward their nrcouiits, duly verified by oath, to the district attor- 
neys of their reHi)ective districts, by whom they shall be submitted for 
ai)proval in open court, and the court shall pass upon the same in the 
manner aforesaid. Accounts and vouchers of clerks, marshals, and dis- 
tiict attoriH'ys nhall be made in duplicate^ to be marked respectively * orig- 
jnar nnd 'duplicate.' And it shnll be the duty of the clerk to forward 
the original accounts and vouchers of the officers above specified, when 
apjiroved, to tiie ])roper acc(uinting officers of the Treasury, and to re- 
tain in bin office the dtqUicates, where they shall be open to public inspection 
at all times, l^othing contained in this act shall be deemed in any wise 
to (Iiii)ii)ish or afiect the right of the revision of the accounts to which 
this act applies by the ac(;ouuting officers of the Treasury, as exercised 
under the laws now in force.'' 

The law then in force, and here referred to is contained in section 846 
of the Revised Statutes, as follows: 

" Sec. 840. The accounts of district attorneys, clerks, marshals, and 
coniinissioners of circuit ('ourts shall be exanjincd and cevritied by tbe 
district judge of the <lisrnct for which they are ap])ointed, before they 
are presented to the acifounting offi(H»rs of the. Treasury Department for 
settlement. They sliall then bo subject to revision upon their merits by 
Hiiid accounting officers, as in case of other public accounts: Provided^ 
That no accounts of fees or costs i)ai(l to any witness or juror, upon the 
order of any judge or commissioner, shall be so re-examined as to charge 
any marshal for an erroneous taxation of such fees or costs.'' 

Tlie Kevised Statutes contain tiiese luovisions: 

"The foll<>wiiig and no other compensation ♦ • • shall be taxed 
and allowed to ♦ • * clerks of the circuit and district courts • • • 
commission4'rs," vS:<!. (Rev. Stat., vSi'.'}.) 

•* (yLEiiKs' FKHs. — For administering an oath or aftirmat ion, except 
to a juror, ten cents. * • * Kor entering any return • • • or 
mal'iuq any record, cn'tifivaif\ return, or report for each folio, fifteen 
cents.'' (iiev. Stat., 8L'8.') 
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^'GoBDOSSiONERS' [of circait court] pees. — For admiuistering au oath, 
ten cents. 

*^ For issuing any warrant or writ and for any other service the same 
compensation as is allowed to clerks for like services." (lie v. Stat., 817.) 

The question of the legality of cliar;;e8 subHtantiully similar to those 
now in question was presented in the case of the schooner F. Merwin, 
in 10 Benedict's District Court licports, 403. In tliat case a lil>el hav- 
ing been dismissed with costs, <^ the clerk taxed live oaths at ten cents 
each, and five jurats at fifteen cents eiich." The court held " that the 
charge for tlie oath did not inclu<le the jurat, and that the charges were 
correct." 

Ghoate, J., in deciding the case said : 

"In this case', in which the cluiniiints have obtained a decree dismis- 
sing the libel with costs, the libi^llant li:is appealed from tliederk's t;^x- 
fttion. • • • The cliarge for '"> onllis at 10 cents and 5 Jurats at 15 
cents,' is objected to, on the groniid that the fee of ten cents for a<lmin- 
istering an oath inclndes the service of Tiie elerk in making the certifi- 
cate of the administration of the oath — tiie jurat. 1 think the <*harge 
IB correct. The fee bill allows t^'ii cents lor administering the oath, it 
allows fifteen cents for ' making a certificate.' The two serviees are dis- 
tinct and are l>oth here rendenMl." 

The instructions of the Department of Justice, to the marshal for the 
southern district of the State of New York, say: 

*' You will reqnire each claimant to verify his claim by alHdnvit that 
he is the pers(»ii name<l in the i'ommission when yoi p:iy him, and at- 
tach it tf) y (Mir account as a roMc/irr, witli tlie aill'larit made ity him." 
(Eev. Stat., 'M.i, :J«»S; Utah case, 2 L:iwreuee, Oompt. Dec, *Jd eiL, 50;J.) 

Similar instructions were given for otiier disirifits. 

The ditference betw«.»en an oath, lik«» that, for instanee, which is ad" 
ministered to a witness, or to a juior, and an atrnlarit subscribed bv the 
party making it, and oertificfl by tiie olUcer who ailministers the oath, is 
well understood. Then* can be no mnlicaie to an oatli, tloMv must be 
^ jurat or certificate to an inJUarlt, The At forney iieneial has author- 
ity to prescribe regulations, as hr d'nl, in relation U\ these accounts, and 
to require, Jia he did, an akI'Mdavit. (li'^v. Stat., 101. :it»L>, :;t;s.) 

The chief of the judiciary division in tlic First ('i»rn[itroller'*s OlVice 
testified recently before a committee nf ('iHi;,Mess: 

"Fees for like services have bem al!o\vf(l by tin* successive Comp- 
trollers sinci^ l<S7<i. I was principal i^lrrU nt' tiic judiciary division from 
theyear 18<il till liS7.'>, and have l)reii chiel' of the division froin the 
latter year, when that grade was cieate<l by Con^MC'Ss, till the present 
time. 

JAMKS ATLD, 
Vhirf of ffu'iiritirtf Dirfsion.'^* 

tt The question is presented \vh(»iher these I'ces of the commissioner, 
flhoaldhave been paid by the special dc[»uty marshals, or by the United 
States t 
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» 

It is quite certain^ that the fees should be paid by the United States. 
This is so ou principles of (I) law and (2) justice. 

The instructions lawfully given by the Attorney-General, required 
each claimant deputy marshal *'to verify his claim by affidavit.'' 

The statute prescribes the fees to be paid to the commissioner as an 
officer. Now, when the regulations require the affidavits for the protec. 
tion of the public — for the interests of the United States — and the stat 
ate prescribes the fees to be paid, the service is for the benefit of the 
Government, and should be [)aid by the Government. 

When, as in this case, an officer, the s]>ecial de|)uty marshal, is re- 
quired, in pursuance of law, to make an affidavit^ and the law prescribes 
the fees which are to be paid to another officer administering the oath 
and certifying the same, it necessarily- follows that the service required 
by official autlwrity shall be paid for by the Oovernment. This is evi- 
dently the effect of sections 823, 824, 828, 847 of the lievised Statutes. 
These sections prescribe the fees of district attorneys, clerks of courts, 
&c., whose fe^B for services rendered for the United States are all paid 
by the Oovernmentj and section 847 prescribes fees for tlie commissioners^ 
to be equally paid by the Government. 

It is a general rule that the employer must pay the person he employs. 
When the Attorney-General requires a special deputy marshal to make 
affidavit to his account, and Congress provides an officer to administer 
the oath and certify the jurat, and prescribes fees which he is entitled 
to receive for such service from the Treasury, the Government is the 
employer. The deputy marshal is a mere officer of the Government, 
acting by its direction, and in its name employing the commissioner to 
administer the oath and certify the jurat. The Government can only 
act by agent. 

This view is supported by the fact that the accounts mentioned were 
approved by the proper circuit court of the United States, as required by 
the act of Feb. 22, 1875. (18 Stat., 333.) The decision of a court is 
always entitled to respect. A GomptroUer should not overrule it with- 
out good grounds for so doing. 

The allowance of these accounts followed a usage established by the 
action of the Courts in approving accounts and followed by the ivceonnt" 
ing officers. Every Court of the United States to which a similar ques- 
tion has been submitted luis approved similar accounts for payment by 
the United States. 

This usage applies not only to the accounts now in question, but to 
others of like character. This is shown by the following: 

Treasury Department, 
First Comptroller's Office, 

Washington, D, C7., February 4, 1885. 

This office revises the iiccounts report^l by the Commissioner of the 
Gtoneral Land Office, the Fifth Auditor, and most of those which have 
been audited by the First Auditor. 
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When persous, temporarily appointed to perform a special service for 
the United Staten incur exiienses in tnivcliii^r or otherwise, are required 
by statute or the regulatiouH of the Department, to make afUdavit to 
the time of service, or the amount and items <»f expenditure, the usage 
is to allow such persons the cost of making; the atUdavit. This usage 
has prevaile<l for many years. 

Officers and a^irents of the Government who arc pernninently or in* 
definitely in service are n<it requireil to swear to their salary accounts. 

JAMKS AULI), 
Chit/ of Judiciary IHtinion, 

J. U. (^AKKISON, 

67* iff of Forviijn In ferco u tHC IH vision. 

W. LINTOy, 
CVk in charge Ijand IHrision. 

A. J. CrilPMAN, 
In charge of MiHcellaneouH IHriHion* 

Osage sufficiently continued becomes law. An<l ussige even for only 
a few years is to be reganled in ascertaining; wliat the law is in a csise of 
reasonable doubt, where it is not in eontlict with the clear letter of the 
htw and especially where it is nearly contemporaneous with the stat- 
ute, (PealHKly, Collector, r. Stark, Hi Wall., 2M> ; lJnite<i States v. Two 
Hundred Barrels of Whiskey, l».l 11. S., "iTl ; Kdwsmls' Iji^ssee r. Darby, 
12 Wheat., 200; Smytlie r. Fiske,2;j Wall.,:JSJ, aiid castas rited ; United 
States F. Moore, Ori I J. 8., 74i«'{, and rases cited ; United States r. Pugh, 
99 C. S., 200; Swift Co. f. United States. lor» [\ S., 0<»4 ; Stoll p. Pep- 
per, 97 U. S., 438; United States r. (;hib,t>y U. S., 22ri; Savings Bank 
V. Archbohl, 104 U. S., TOS; (nited States p. Savings Bank, 104 U. S., 
728.) 

Thus the duty of the United States to make ]):iyment of the fees in 
question is settled by usage. It may be conceded tlisit the fee fitr veri 
fying the salary accounts of those wlio mav be denominated permanent 
officers, as distinguished from supervisors an<l special deputy marshnlft 
is not by usage paiil by the liuiteil States. This is the general rule.* | 

The inquiry nmy arise: why is it that, as a <piestioii of law, the (fov- 
emnient is not recpiired to pay the fee for verifying tlie salary acc<mnt 
of a permanent oflicer, an<l yet can pay for vcrifving such accounts of 

'The follow I ii|r Htutcb the U4nt;t^ in the tUliir nf tlm Coiiiiiii.s.sioiuT of CiistoiuH : 

TltKASl'MY l»KrAKTMrXT, 
OFKH'K of CoMMlSsloNKU OK Cl'STOMS, 

llabhiHtftoH at if, />. ('., February A, 1H85. 

of 




II. A. LOCK WOOD. 
Dfp. Corner of Cmttomi. 
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sapervisors and depnty marshals. And againv: why is it that the Qor- 
ernment does not pay for administering the oath of office to a permanent 
officer, and yet can pay for such oath to supervisors and depnty mar- 
shals! The question is not now whether the Government is, or is not, 
bound by law to pay for verifying the salary accounts of permanent 
officers, or for administering the oath of office to them. There is no 
necessary connection between the accounts of permanent officers, and 
those of supervisors or deputies. There is no necessary connection be- 
tween the question of paying for administering the oath of office in one 
case and in the other. Congress can discriminate between the two 
classes, if it choose to do so. The duties of permanent officers and the 
liability of the United States as to verifying their accounts and for ad- 
ministering the oath of office are regulated by, or rest on, various stat- 
utes, while the duties of supervisors and special deputies, and 'the 
liability of the United States in relation thereto, depend on entirely 
different statutes or provisions in the Revised Statutes. And, ui>on 
principles alreiuly stated, it does seem entirely clear that the statutes 
do contemplate the payment by the United States of the fees now in 
question. Not one provision of the statutes on this subject looks to the 
payment by supervisors or special deputies of any expemeyvhioh maybe 
incurred under them. (Kev. Stat., Title XXVI, sec. 2002-2031.) The 
Chief Supervisor is required to " prepare and furnish all necessary books, 
forms, blanks, and instructions for tlie use and direction of the super- 
visors of election • •'^ (Rev. Stat, 2026.) Upon the principle de- 
cided in United States v. Flanders (Sup. Court, Oct. Term, 1884) the 
cost of these is to be paid by the United States. No similar provision 
is made for all permanent officers. Section 2031 provides compensation 
to be paid by the United States for all services of chief supervisors of 
election. The same section makes provision for comi>ensation to be paid 
by the United States for all services of supervisors of election and spe- 
cial deputy marshals. The fees of (commissioners, for services in crimi- 
nal cases arising under the statutes relating to elections, are paid for 
by the United States. (Rev. Stat., 847, lOU, 2022-2024.) Section 2027 
requires the j)roper commissioner to administer the oath of office to 
supervisors of election and special deputy marshals and sections 828 and 
847 proscribe the fees to be paid therefor. Each provision as to com- 
pensation is to be construed upon the wvAxhw^noHcitHr asociis. In these 
statutes, Congress made full and minute provision for paying for all 
services in tliose cases in which a fee is presi*.ribed for it. The object 
of prescribing the fees and compensation in all these cases is that they 
shall be paid h.v the United States. 

It nia^' be diflicult on jirinciple to require permanent officers to pay 
their fees. But very long usage has settled the law, and there must be 
some end to controversy in such cases. Tiie fact that the postal laws 
and regulations provide that postmasters must verify their salary ao- 
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counts at their own expeiiso, only allows that all doubt on the subject 
is settled by an authorizeil regulation.* 

There is a manifest ditt'erence between tli« justi(H'! of n-quirin^ per- 
manent officers to verify accounts at tlieir own expanse, and those tern- 
jfwrarily employed, Special deputy niarslials frequently serve but one 
day in two years. 

It is manifently just^ tliat th« Government should pjiy these fees. 

If the deput3' nnirshal is nMpiired to pay it, its practical efle<*t is, to 
reduce the compensation the law ^ives fiu* his serviires. Ifliis pay is too 
much, Congress c;in reduce it. 

In tlu^ courts in the States, aiid in those of the United States, a debtor 
who is sued fora debt, is nMpiired to pay costs taxed with the jud;^nient 
against him. When a collector of customs is sne«l for wron^^fully col- 
lecting customs duties, an<l a jud;rnient is reiidere<i ii^ainst liim for d«ani- 
age-H and cotttSj and a CA'rtiticate of prol^ibU^ eause is made, the United 
States ptfyn thejutlgment indudhifj the costft of the suit. This is provided 
by a section of the Revised Statutes, as fuMows: 

*'Sec. 1W9. When a recovery is h:id in any suitor priM*eedin;r :i;:ainst 
a coUectjor or other otticerof the revenue tor any act done l»v him, tir for 
the recovery of any money exacted by or paid to him and bv him iiaid 
into the Treasury, in the ptrrformnnee of iiis oflicial duly, ami the court 
certities that there was ]U-obabhMraiise for rlie art done by tlie eoiIe<'tor 
or other otlicer, orthat he acted untbn* tla* direetionsof tlie Secretary of 
the Treasury, or other prt»per officer of tlie (Sovvrnment, no exeention 
shall issue against sudi collector or <»ther otli<HT, iair tin* amount so re- 
covereil shall, upon final ju(l;;menr, be provided for and paid (mt of the 
proper a[>propriation from the Treasury." 

In many, and ))robably all of tin* States, when a man diesowin^ debts, 
the ^iir requires cn^litors to verify their claims against the estate by 
affidavit^ and the estate pnys the for of the ojllrer vcrti/ifinfj the alfiflarit. 

It thus seems clear, that on prInripIrM n/ jHstice, the (i(»yeriiment 
should pay the f(H*s now in <] nest ion. 

The justice of a claim cannot sup])ly the plare ot' law to authorise it^ 
Payment. Tlic law must witli reaNonablr r]«»arness either e\]u*es.sly or 
byiutercnce authorize the payment or it cannot be ]iai(l. l>ut there is 

"The folluwiii^ will iixplaiii this : 

nviiry, nv iiiK AiimnK «»r im: Tkixsikv, 

Tim: iiir lN»si (M"kh v: lniv\i;iMr.Nr, 

U'ti*tfihi.i',ni, /I. f ., I'thrmirif \, \'*-o. 

^IR: III n'ply to your vrrh.-il iiiipiiiy •>!' ilii<i il:in>, ] Ii.im- iiii> Iionor to mrnriii yt»ii 
^>*ftt, Tiiiiirr tli«* INiMtal ]<:ivvm :iii(l lv-;;iilatin:i.^. |iii>«tiii.i-i« i ^ :iii- i>i{iiiri"l tn )ii:ikf «i:ith 
W tlie correi'tiiupiN of tlit-ir t|ii;trt('ily ;^^^^lMIlt^., ami. iiihIit Striiim No. 1174 of the 
'^Dip, Do :ilIow:iii(:4* (.'an Im* inailf tor tfi-^ paiil tor a«liiiiiii*itfriii;r snrli oat lis. 

Po*t-Ortier lim|K*rti>r.s and oilirr a^nits of tin* l>r|»;titin«-tit ioitdfrini; accoiiiits for 
"*vtlinj|j or «»tln;r «x|M'iiHOH iiiniiri'il on tin- liiisiin'ss of tin* Dcpnrtiiifiit, uri» itMininMl 
^tnnkt* oath, at tiii'ir own exjMMisc. to Up- roii-ri:tiic.>H of tlir same. 
Ri!»IM*ct fully, 

K. F. cnowKij.. 

Juilitor, 
Hrin. \Vm. Lawkknck. 

Firtit ("omplroUrr, 'DreaMury Ih'fHirtmtni. 
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here uo questioa of the le^iility of the fees of the Goinmissioner. The 
fee for the oath and jurat are expressly authorized. The Goinmissioner 
must be paid from some source. And there is certainly nothing in the 
law to show that the supervisors or special deputies are required to 
make payment. There is much to show that the United States should 
do so. 

And in such case as this where there may be well grounded donbt as 
to whether the United States should pay the fees, the doubt may well 
be resolved by equitable considerations. This in principle was decided 
by the Supreme Court of the United States at October term, 1«S84, in 
United States v, Flanders. In that case it appeared that the 19th sec- 
tion of the act of July 1, 1862 (12 Stat, 439), required the collector of 
internal revenue to give notices by advertisement, that duties were due 
and payable, and to advertise noti<tes of the sale of articles distrained. 
The accountiiij^ officers of the Treiusury Department in settling the ac- 
counts of a collector disallowed $777 for bills for advertising because 
section 34 of said act of July 1, 1862, while providing for ex[>ense8 of 
stationery, blank books, &c., did not include expenses for advertising, 
and that they were not provided for until the amendatory act of March 
3, 1865 (13 Stat., 469), which took eflfexjt April 1, 1866. The court said 
in reply to this: 

<< Bnt, we are of opinion, that, as the statute required the advertisemenU 
to be madCj the collector teas entitled to a credit for the reasonable and 
proper amounts paid therefor^ although such amounts were not formally 
allowed or certified. 

In Andretcs v. United States^ (2 Storj/^ 202,) which was a suit on the 
bond of a collector of customs, Mr. Justice Story hehl, thjit expenditures^ 
by a collector of customs, for office-rent, fuel, clerk-hire, and stationery 
were properly to be deemed incidents to the office, and ought, therefore^ 
to be allowed as proper charges against the United States, and as a set-off 
in the suit. In that case, the statute required the collector to keep and 
transmit accounts of those particular expenditures. The Tre4i8ury De- 
partment disallowed them, but the court held, that the statute contem- 
plated their allowance, and that the collector had a right to be reimbursed 
their amount, even though he did not keep or transmit the accounts of 
them. The view tiiken was, that, if a claim, though not strictly of a legal 
nature, was ex aequo et bono due to the defendant, for mcmeys expended 
on account of, and for the benefit of, the United States, he was entitled 
to an allowance and compensation therefor, upon the footing of a quan- 
tum meruit^ under § 3 of the Act of March 3d, 1797, (1 8t,j 514.) That 
statute is now embodied in § 957 of the lievised Statutes, which pro- 
vides that, in all suit^ against a person accountable for public moneys^ 
he may show that he is equitably entitled to credits which have been re- 
jected. In United States y, lV7ZA://w,(6 U7<ea^, 135, 144,) this court said, 
of § 3 of the Act of 1797, that it supposed that *not merely legal but 
equitable credits ought to be allowed to debtors of the United States, 
by the proper officers of the Treasury;' that all such credits could be 
allowed at tlie trial of the suit ; and that a judgment was required for 
such sum only as the defendant, in equity and justice, should be proved to 
owe to the United States. This view was ailirmed in Grattot v. United 



Compensation of Circuit Court CommiMioners — Oath- Drafting Case, 109 

States^ (15Pc/^#,33G,370,)amlin WatlinHW United States^ {9 W'«//.,759, 
705.) 

In the present ease, the Hfatnte required the ndrertiHementH to he mude^ 
and there is nothing in it ichich implies that then are to he paid for out of 
ike compensation to tie allotted^ or that tliev aro not to Ik* iviniiiurscMl t^- 
cause they are not named with stationery and blank hooks, or hei?anse 
* advertisiiijf' was first inserted in the A(^t of IS<m. In section IMof 
the same Aet of Jnly Ist, 1802, {12 iSY., 4.S.S,) it was provided, that the 
pay of eolh^etors 8lii»nld be ])aid ont of the aeeniin<r internal dnties or 
taxes, before they were ]»aid into the Tn*a>inry, ami ■*."»< Ml.ooo was appro- 
priated ^for the purpose of |)ayin;;' varions spoeititMl expenses, iinrlnding^ 
*advertisin*r and any other expenses of earryin;; this Aet into ell'eet.' 
This advertising was an exjiense of earrvin;; the Aet into rtVrct, and was 
aside from the pay of the eolleetor, and was to br paiil out of tin* Treas- 
ary, as an expensi\ The allowanee of it by the areoniiMng olVhvrs or 
otherwise was not a prerequisite to the ri;:ht <»f Denison to have it 
credited to him in this suit. (Campltell v. I'nited Sfaten, 107 U. N., 407.p 

So here it may equally be said that in tin* pn^sent easi*, tin* Htatute 
authorized the regulation requiring an afhdavit to b<* made to eaeh ae- 
connt, the statute prescribed the IVefor ailniinisterin^^tlu* oath and cer- 
tifying it, and there is nothing: in the statute irhirh implies that these fees 
are to he paid for out of the compennation whieh the law gives to the 
sapen'isors or deputies. It thus elearly appears that when a statute or 
regulation requires an officer tt» proenn* a specified srrviee for the Ijenetlt 
of the Government, there is an implied obligation that it shall be paid 
for from the Treasury. 

In view (1) of this, and (2) of the fart that every eourt of the United 
States whieh has aeted on the question, has approved payment of these 
accounts and (3) of the usage, basiMl on this Judi<!ial action, whieh has 
prevailed with all the aeeountiiigollieers, long brfon* the present Comp- 
troller came intoofliee — the law has bcrome sctthMl and will be adhered 
to. The Commissioner's Oath-Fee ease, Ti Lawrence, ('ompt. Doc, 350, 
Bupports this conclusion, and is rcalThined. 

III. A Circuit Court Commissiiuier is entitled to a fee to be paid by 
the United States of ten cents for administering the oath of oflice to 
every supervisor of election, and to every s]>ecial deputy marshal, and 
a fee of fifteen cents for eeriitying the same. 

Substantially er^ry rM^on given in sup]>ort of the payment of fees for 
verifying salary a<'vCOUiits, applies as to tlic ]mym(Mit tif the fees last 
above nientionetl. It is unnecessary to re-stat«' the tacts or the reason- 
ing. In addition to all this, s(M*tinii L^n^'Tof tlie Revised Statutes seems 
to contemplate that all such oaths shall be administered hy rttmmis- 
sionern. It is i>ossibIy a proper construction of the statute to say that 
asupervisor is not at liberty tt» si>Iect any other oIli(*er authorized to 
^dminiater oaths, though he mi;;:]] I elmosiMo administer them without 
fe«. See Rev. Stat. IToS, 17.V.>, lnJIT. Ibit. wlietlnM* tlie law requires 
^h supervisor and deputy to be sworn, belbre a specijicfl ollicer and 
Prescribes the fei* lor the service, or whetlicr it does not, it is not a 
fi>reed construct ion to sav. Ihe service is rendered at tln' instance of the 
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Gk>verniiicnt, for its benefit, and there is an implied obligation on itfr 
part to pay therefor. In effect, the statute says to each 8nx)ervisor and 
deputy ^'on behalf of the Oovernnient, f^o to the proper commissioner, 
engage his services to administer the oath of office, and, as the law fixes 
his compensation, it shall be paid from the Treasury.^ 

The statute contemplates payment by the Grovernment as the em* 
ployer. (United States v. Brindle, 110 U. S.,694.) The Commissioner 
is entitled to payment. 

IV. The remaining question is: whether the Commissioner is enti- 
tled to compensation for drafting the oaths of the supervisors and special 
deputy marshals. Compensation has in some cases ],been*allowed for 
this service, but the question has never until nowjreceived the consid- 
eration of the present Comptroller. Evjsry statute is to receive a sensi- 
ble and reasonable construction, one in accordance with usage in simi- 
lar cases. In the viist multitude of cases in which oaths, or affidavits, 
are to be taken and subscribed, there is generally no provision for any 
compensation except for administering the oath and for certifying it* 
This necessarily includes the service of preparing it in those cases in 
which there is a tixed prescribed form, as in oaths of the character now 
in question. (Rev. Stat., 175G, 1757.) The statute prescribing compen* 
sation for clerks of courts and governing commissioners as well provides 
that the officer shall have " for • ♦ • making any record, certifi- 
oatey &c., for each folio lift^^eu cents." (Rev. Stat., 828.) Thus, there 
is a fee specitically authorized for the certificate, ov jurat to^the oath of 
office. The officer cannot make the certificate, unless the oath has been 
written and subscribed. No fee is prescribed for drafting the oath, and 
hence none can be paid. It would seem that usage has made it the 
duty of the commissioner to prepare the oath ready for signature and 
certification. The statute providing the fee for certificate to the oath 
and omitting to provide any fee for drafting the oath is to be construed 
with reference to the usage which generally, if not universiiUy, prevails 
of using printed hiank forms which are readily filled up. The fees ex- 
pressly provideil for, are gcMienilly a full measure of comi>ensation for 
all the service rendered in connection with the oath. This usage is rec- 
ognize<l as to '^ books, forms, blanks and instructions for supervisors of 
election" by section 20i*(i of the Revised Statutes. 

If the law has made it the duty of the Commissioner to draft or pre* 
pare the oatli ready to be subscribed, he cannot be paid for such serv- 
ice by the United States because the statute does not so provide. It 
does so provide by implication as to the jurat or certificate thereto. If 
it were intended that the Commissioner should be paid for preparing 
the oath, it was just as necessary for the st-atut4) so to declarei as to 
make provision for compensation for the jurat, yet compensation is pro- 
vided for the latter service but not the former. Executive officers can- 
not supply the omission. Kfiect must be given as well to the clearly 
designed omission, as to the clearly expressed provision. If it is not 
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the datj of the Commissioner to prepare the oath, he cannot claim com- 
pensation for doing what the law does not require him to do. The law, 
in fact, contemplates the use of printed bhiuk oaths. The time for 
written oaths of ofQce has passed away and has been followed by the 
universal custom of usin^ blanks. The statutes on this subject were 
enacted in view of this custom. The i)oliey of the statute is generally 
to oomx>ensate for actual services. Gliurgos for constructive service-s are 
not favored. The policy of the law is to nn^ognize and deal with /act, 
not^^n. 

** Fiction piitioos ami tIecoiv»*H, 
And, wfftttcred oVr iU fragrant Icaveti, 
Liea poi9c»ue<l dew." 

The claim for compensation for drafting oaths is disallowed. 

Treasury Departsient, 

First Comptroller's Office^ January 2^>, 1885. 



IN THE MATTER OF THE RIGHT OF TELEGRAPH COMI'ANIES TO PAY- 
MENT FOR TELEGRAPHIC SERVICKS RKNDERED FOR THE GOVERN- 
MENT IN A FISCAL YEAR IN WHICH THK POSTMASTEKCIKNKKAL DOES 
NOT FIX THE RATE OF COMPENSATION UNTIL SEITEMBER 4TH.— TEIi- 
EGRAPH COMPANIES' CASK. 



Section 596ti of the Roviwd Statnti'.s pnividt':* that " t«*K>^ranifi WtwotMi tho Hevt^ral 
Departmeutfl of tho Govornnit.'nt and their oitii-iTH and »^«M)tit • • • Hhall 
have priority over all otlitT biiNinos.<«, at snrti r:ir«*H as ttir PoNtMiaKt«r-G«Mit'ral 
■hall annaally fix * * *.'* Thi) ^c^'n^'ral n »»;;«) has iM'rn that, hy an order on 
June no, tho PontnmHttT-rtpnrral fixed rate?* fur th«t tisoal ''year commcncinf^ 
Jnly 1" of «nch year. Junr 14. 1*<S3, the PoHtniaster-GeiitTal tUed tin* raten **/or 
tktf year commencing; J nly 1, is-^lf/' Sopteniher 4, 1>'^4, — no other onh^r havinj; 
been made in tho meantime — Ihi* PuHtinaMtcr-Genenil IiximI the rat en at which 
telegraphic "communications nhall he Hent until the ch>se of tlio present (iHi-al 
year " at Home what /<v« than tho^n for tho ])reoedin>; fiAeal year. A diNlMirHing 
oflScer of the Government paid for ]mhlio telegraphic iutv ire rendered between 
Jane 30, and September 4, i-if^i, at tlie rates preHeribed for tho tinea 1 year ended 
June !M), 1884, bein^; a Huni somewhat in ext:etts of tlie rattan pre<trrihe<l by the or- 
der of September 4. 
^«W: 1. The year for whirh rateH are to lie pn'seribed by tlie PoHtniaHter-Gencral is 

the fiscal year. 
^ The order of the Postmaster-General cannot preHcribe rates to rnii beyond one tiseal 
year. 

^ The order of September 4, 14*^, must be conntrued as n'trospertive to the extent 
of prescribing rates for the whole fls<-a1 year comnienoing July 1, lHr!4. 

^' The order of SeptenilK*r 4, 18H4, is valid and operative fn>ui ttie eoninieneement of 
the fiscal y(«r (I) iMM'anse it was mailo in the tirst quarter of that year, at the 
end of which, by general nMi>;e, many payments of liabilities of the (Government 
•re made, and (*2) liecanso no ti'b'graph company demanded that an order should 
be made at an earlier date. 

** I>iBbaTmng officers have no authority to fix and pay comitensation in a form to bind 
the GoTemment as to the amount paid. Their business is to pay legal elatms in 
amounts authorized by or in purnnanee (»f law. 
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6. If, after a demand by the telegraph compaDieR, the Postmaster-QeDeral should 
neglect or refuse to fix the rate of compensation within a proper time, the com. 
panics might, after proper notice to the Government, refnro to transmit measagefl, 
or transmit them at the requent of any officer authorized to require telegraphic 
service. In the latter case the companies would be entitled to a reasonable com- 
pensation to he determined by tlie pro]>er Comptroller. 
If the onler of September 4, 1884, cannot operate retrospectively, then no rate of 
compensation for telegraphic service was fixed for the period from* June ^, to 
September 4, and the Government is liable, as on an implied contract, to pay a 
reasonable rate. 

8. In the absiuice of other testimony, the order may be taken as prima facie evideDoe 
of what is a reasonable rate for such period. 
. 9. Section 52GG of the Revised Statutes is directory, as to the time in the proper fiscal 
year when the Post master-General shall make an order fixing rates for telegraph- 
ing- 

The act of July 24, 1806 (14 Stat., 221, sec. 2 ; Rev. Stat., 5266) pro- 
vides that : 

*'Telep:rain8 between the several Departments of the Government 
and their ofticers and amenta • • • shall have priority over all 
other business, at such rates as the Postmaster-General shall annually 
ax • •." 

The nsag;e has been for the Postmaster-General to^ the rates anna- 
ally for each fiscal year.* June 14, 1883, the Postmaster- General made 
an order reciting the authority given hy said act, and saying: 

" I • • • do hereby fix the rates at which the telegraphfe com- 
munications aforesaid shall be sent/or tJie year commencing July 1, A. 
D., 1883, as follows, namely — : " 

It then prescribes rates for various distances. 

September 4, 1884, the Postmaster-General made an order reciting the 
authority aforesaid and saying : 

i«j • • • do hereby fix the rates at which such communications 
• • • shall be sent until the close of the present fiscal year s^ tol" 
lows": — 

It then specifies rates, some of which are lower than those prescribed 
for the fiscal year which ended June 30, 1884. 

January 26, 1885, the First Comptroller disallowed (14.90, part of 
amounts allowed for telegraphic service for the Treasury Department 
since June 30, 1H84, in First Auditor's Report, No. 243,635, and claimed 
in the account of George A. Bartlett, one of the disbursing clerks of the 
Treasury Department, as paid by him to telegraph companies, which 
sum is a difference between the higher rates prescribed by the order of 
thje Postmaster-General, of June 14, 1883, and the lower rates prescribed 
by the order of September 4, 1884. 



•The rates f«ir oarli of the fwral ymrs, coinincncing n^spcctively July I, 1875, 1876^ 
1S77, 1879, 1880, 18r^l, 16^2 wore fixed by an ordor, dated June '.\0, iu each of said yean; 
the rates for the year, comnieni'iu^ July 1, lS76y by an order dated June :^, 1878; the 
fatoa /or the year commencing July I, 1883, by an order dated Juno 14, 1883. 
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January 28, 1885, the First Auditor acldresaed a letter to the First 
Comptroller, asking him to '' review the action oP his office and saying: 

*' There is no requirement of the statute makiug the year commence 
on the first of July, for which the rates should be Axed by the Post- 
mas ter-Oeneral. 

There has been no attempt made, either by the PoHtmaster-O^neral 
or by the Secretary of the Treasury to give the circular a retroactive 
effect. Had this been deliberately attempteil, it would have been a 
most doubtful assertion of executive power, and no court, in my judg- 
ment-, would recognize such authority.^ 



Opinion by William Lawrence, First Comptroller. 

The telegraph companies, the comjiensation for servic4H) of which is 
now in question, are required to transmit messages ^' at such rates as 
the Postmaster-General shall annually fix." (Uev. 8tat., 5266.) If the 
expression be allowable the statute is the potter o/*aftorii«j( under which 
the Postmaster-General acts. He can do no more and should do no less 
than it authorizes. He must, therefore, annually fix the rates. By a 
usage, so long continued as to be regarded an authoritative construct- 
ion of the statute, the yearj for which rates are to be annually fixed is 
the fiscal year. This corresponds with the chanictor of the appropria« 
tions made annually for the payment of telegraphic service. (Act March 
a, 1883—22 Stat., 544 ; Act July 7, 1884—23 Stat., 172). It is clear 
that his authority is limited ex vi terminij so that one order cannot Hx 
rates for more than one fiscal year. The onlcrs liave all l)een based ou 
this construction of the power of the Postniaster-Genenil. The question, 
by what rate of compensation telegraph companies shall be imid for 
services rendered from July 1, to September 4, 1884, requires a consid- 
eration of (1) the purpose or the construction of the onler of September 
4, 1884 ; (2) the authority to make it retroactive ; (3) its legal effect, 
SDd (4) if not retroactive, how the nite of compensation is to be ascer- 
tsined. 

L It may be assumed that on general principles the order of Septem- 
ber 4, 1884, would generally be constrne<l as pros|>ective in its opera- 
tion. (Bishop, Written Laws, 83, 84.) This onler is to be construed 
enbstantially as a statute. It fixes rights, and in that mode has the 
&ioe, if not the form of law. And it is said : 

"Whenever the reason of tin? n«\v law int'liides alike pjist transac- 
tions and future ones, anil no injustice will n^sult, and n(MM)nstitiitional 
W8triction interposes, general wonls will ]»e ronstriiod both retrospect- 
ively and prospectively.'' (Bislioji, Writt<»n Laws, S4ji; Tilton r. Swift 
*0o.,40 Iowa, 78; Ki'ggins r. State, 4 Kan., 173.) 

Again it has l>een said : 

*'We must look to the general scojie and purview of the statute, and 
At the remedy sought to be applied, and consider what was the former 
*to of the iawj and tchat it was that the legislature contemplated.'' 

6 LAWK 8 
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(Pardo V. Bingham, L. B. 4 Ch., 740, cited in Hardcastle. Statatory Law, 
198.) 

Statutes regulating procedure of courts are generally if not always, 
deemed retrospective. (Hardcastle, Statutory Law, 201.) 

The statute made it the duty of the Postmaster-Oeneral to fix rates 
for the whole fiscal year commencing July 1, 1884. If he failed to per- 
form this duty, there would be no fixed or certain rates, and i^justioe 
might be done either to the Government or the telegraph companies. 
The order in question does not say when it BhM first have effect^ but it 
does say the rates fixed shall govern ^' until the close of the present fis- 
cal year." If it does not operate from the commencement of the fiscal 
year, there is a census omissus. This is to be avoided by construction, 
unless the casus omissus is clear. (Hardcastle, Statutory Law, 20; 
Broom, Leg. Max., 7th ed., 46 ; Sedgwick, Construction Stat, and Const. 
L., 2d ed., 226, n.) This is simply construction, ut res magis valeat. It 
is a reasonable inference from these authorities, that the onler must be 
construed to fix rates commencing with the current fiscal year, unless 
thei'e be some legal impediment requiring a different conclusion. 

2. The authority of the Postmaster-General to make an order after a 
fiscal year has commenced, which shall operate retroactively from its 
commencement is now to be considered. The statute does not declare 
when the order shall be made. It is, however, to receive a reasonable 
construction. It certainly contemplates an order made either near, at 
the beginning of, or during the fiscal year. The time at which telegraph 
companies are entitled to receive payment may be important as affect- 
ing the question when the order should be made. The telegraph com- 
panies are generally paid by disbursing clerks or other disbursing offi- 
cers. These officers are required by law to render their accounts monthlgf 
but the Secretary of the Treasury is authorized to extend the time for 
the rendition of accounts, and, as to many, it has been extended so as 
to require them to be rendered for eaeh (quarter of the fiscal year. (Bev. 
Stat., 3622.) The result is that payments are made at the end of each 
month, or inore generally at the end of each quarter — by law the tel- 
egraph companies may assert a right to payment at the end of each 
quarter. Tlie usage of the Government thus to make payments may be 
regarded as an implied part of the contract between the United States 
and the Telegraph companies. (1 Greenl. Ev., 204^ 2 Wharton Bv., 
969, 970.) 

The result is, that the order of September 4, 1884, was made in time 
to fix compensation for payments to be made by September 30 — the 
end of the first quarter of the fiscal year commencing July 1, 1884, and 
thus to perforin the whole obligation of the Government. And this is 
all the telegraph companies had a legal right to demand. In this view 
the order was legal. In addition to this, the power to fix comi)ensation 
for a fiscal year, necessarily carried with it the right to exercise a rea- 
mmable discretion as to the time when it shall be exercised. It is to be 
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presnmed that the Postmaster-General exerciAe<l 8uch reasonable dis- 
cretion. The delay was not ho great as to rebut this presumption. 
Yalaes changed and wi*re rediuretl materially during the fiscal year 
ended June tlO, 1884, and the Postmaster-General might well deem it 
proper to take a reasonable time to see how tar such reduce<l values 
might probably continue. This view is strengthened also by the fol- 
lowing consideration : 

■* Generally, when no rights will be impaired, provisions, with no 
negative wonis or implications, concerning the time and manner, * 
* * in which official persons shall i»erfonn designated acts, are tlirect- 
ory.'' (Bishop, Written Laws, 25."3.) 

Disbursing officers cannot, b}* making payments to telegniph t^omfia- 
nies, fix the comi>enAation to which they are entitled. They cannot 
control the discretion of the Postmaster-Genenil as to the time he shall 
fix the eomi»ensation. Their duty is to ]iay lawful claims^ and lawful 
amounts, if, after a demand by tlit' telegraph companies, the Postmas- 
ter-General should neglect or refuse to fix the rate of compensation 
within a ])roper time, they might, after pniper notiiu* to the (lovernmenty 
refuse to transmit messages, or transmit them at tin* reipiest of any offi- 
cer authorized to require telegraphic si^rvice. In the latter case, they 
would be entitled to a reasonable compenssition for services ho ren. 
dered. (Phillips, &c. v. Seymour et al.^ \^l U. 8., 050; Exigency case, 
3 Lawrence, Compt. Dee., 104.) The companies wouhl not lose their 
ric;hts by the failure of the Postmaster-General to i\x the rate of com- 
pensation. (Exporters case, 5 Lawrence, Com]it. Dee., 14.) But in 
neh case, the ])ropcr Comptroller would be the only offieer who could 
determine, in a form t<» be conclusive on the Executive Government, the 
reasonable amount of com[)ensati(m to Ina paid. (Rev. Stat., IIU.) It 
tho8 seems clear that the Postmaster-General hatl authority to make 
theonler of Septeml>er 4, 1884, a])[)lieable to telegra]»lii(' services ren- 
dered since June 30, I88.i. 

3. Upon the view above ]»resented, the legal etfe<'t of tlie order is to 
fix the rates for telegraphic service for the whole fiseal year commenc- 
ing July 1, 1884. But if it Ih^ assumeii that tlu* ord«*r should have be«n 
Bade in June, or withui the month of July, 1884, the only effect would 
be, that for the period from July 1, to Si'ptemher 4, 18vS4, inclusive, there 
waBDo rate fixed in ])ursuance (»f any law, and for telegraphic service 
rendered in pursuance of lawful authority, a reasonable«comiM.Mis;ition 
Bhould be paid. The order of S(']>teinber 4, 1884. is at least valid and 
iterative from its date. If it be assumed that si^etion 52t)(> of the lie- 
vised Statutes n*quinHl the i'ostiiiaster-(iiMieral to ti\ tin* rates for telo- 
paphic service in June or July, 1884, yet as to the time thus to fix rates, 
die statute is directory^ and if the onler be not ojierativt* from tiie (*om- 
nenoement of the flsr^il year, it is at least optM'ativt* from its date. 

4. Assuming that the order of Srptember 4, 18SI, is operative only 
from its date, the reasonable rate of eoinpensation for telegraphie serv- 
ices from July 1, inclusive to September 4, 1884, is to be determined 
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like every other ^similar fact by proper evidence. The order of Septem- 
ter 4, 1884, may be taken as prima facie evidence that the rates it flxea 
are also reasonable rates for the period back of it to Jane 30. It is much 
more reasonable to suppose this is a just rate for such period^ than that 
fixed June 30, 1883 — a year prior to the service in question. This most 
be so because the latter order is nearer to the date of service. And as 
a matter of fact, it is well known that values were generally considera- 
bly less after June 30, 1884, than at the corresponding date in 1883, 
and they have so continued up to this time. 
The account as settled in this office will not be changed.* 

Treasury Department, 

First Comptroller's Office^ January 31, 1885, 



* The order of September 4, 1884, is as follows : 

C ircnlar. — Telegraph! ng. 



^®^- ^, } Treasury Department, 

USPASTIfKNT IiO 158 > 

BUMatitry, Printing, and BlanU. > OFFICE OF THE SrORETART, 

Wa9h%ngion^ D. C, October 13, 1884. 

The following commuuicatiou from the Postmast«r-Oeneral, presoribing rates to be 

paid by the Gk)vernment for telegraphing until the close of the present fiscal year, is 

herewith published for the information of officers of the Treasury Department, and 

others whom it may concern. 

W. Q. GRESHAM, Seeretaty. 

rates of pay for communications by telegraph. 

Post-Office Department, 
Washington^ September 4, 1884. 

Whereas, by the act of CungreHs approved July 24, 1866, entitled "An act to aid in 
the construction of telegraph lines and to secure to the Gk)vemment the nae of tiM 
same for postal, military, and other f)nrposes," it is provided that telegraphie oom* 
monioations between the several Departments of the Gk>vemment and their ofllom 
and agents shall, in their transmission over the lines of said companies, have priori^ 
over all other business, and shall be «ent at rates to be annnally fixed by the Post- 
master-General ; now, therefore, by virtue of the authority conferred on me by said 
act, X, Walter Q. Oresham, Postmaster-General of the United States, do hereby fix 
the rates at which such communications (not including those passing over oiroiiiti 
established by the Chief Signal Officer of the Army) shall be sent until the close of 
the present fiscal year, as follows : 

For day messages of not oxc<^eding twenty (20) words, exclusive of the date, twenty 
(20) cents for distances within onn thousand (1,000) milos, with an additional charge 
of (5) cents for ev«*ry additional two hundred and tifty miles, or fraction tliereof, but 
for no distance is the rate to exceed tifty (50) cents. 

For night nicssagt^s of not exceeding twenty ('20) words, exclusive of date, fifteen 
(15) cents for all distances below two thousand miles, and for greater distances twenty* 
&Ye (25) cent«. 

For both day and night messages an addition of one-fifth the rate is to be made for 
every five (5) words or frartion theivof in excess of twenty (20) words. 

Provided, That in no case shall the Government be charge<l higher rates than the 
public is charged for the same service. 

In computing distances the shortest practical)lc route of the company transmitting 
the message shall, in all coses, be the basis of computation. 

The rate for all messages in cipher, known as the Signal-Service Weather Report, 
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■ball not exceed three (3) cente for each word aent over each circuit as now or heie- 
tfler eetablielied by the Chief Signal Officer of the Army. All roeaeaffee aent over % 
ehwdt will be dropped at all designated intermediate offices therein without addl- 
tfonal charge. 

All officers of the United States shonld indorse npon official messages transmitted 
by them the words ** Official Business, " and fihonld report to the Postmaster-General 
any charge in excess of the above rates. 

W. Q. GKESHAM, 

Potf auuf«r- GemwaU 

Kkgnfk oompamwi wkiek hare ooeepted the eonditiomM of the act of Juljf 24, 1H66, and 
wkkk are ^aJbjtct to tke provUiomi of the ordtr of the PoMtnM^ter^Gcncral fixing Gooen^ 
maUrate$, 

Tbe following is a list of telegraph compauic« that have tiled acc««ptanoe of the pro- 
Tiaioiia of the act of July S4, lSta6, up to the 15th day of 8ept4Miiber, Iri^M : 

1. The American Submarine Telegraph Company of New York, \. Y. Received and 

filed July 24, 1866. 

2. The National Telegraph Company of New York, N. Y. Keceived and tile«l July 30, 

1866. 

3. The Globe lusnlated Lines Telegraph Company of Now York, N. Y. Received and 

filed July 31, 1H66. 

4. International Telegraph Company of Portland, Me. l^HM;ived and tile<i October 6, 

1860. 
5* The Atlantic and Pacific Telograph Company of New York, N. Y. Rrceived and 
filed March 19, 1867. 

6. The Franco-American Land and Ocean Tel«;gniph Company of New York, N. T. 

Receivcil and tiled April 6, 1H67. 

7. The Glol>e Telegraph Company of New York, N. Y. RtM't^iveil and tihwi May 30, 

lt^67. 

8. Mississippi Valley National Telegraph Company f»f St. Louis, Mo. RiM-4*ived and 

filed June 4, lr«67. 

9. Western Union Telegraph Company of New York. Rt'ceived and tiled June 8, 

1867. 
10. Northwestern Telegraph Company of Kenonlia, Wis. Received and tiled July 30, 

1867. 
n. Great Western Telegraph Company of New York. Rec«*i ved ami tilt^l January 17, 

18W. 
^ rhe Frauklin Telegraph Company of Boston, Mans. Received and tile<l April 4, 

1868. 
'^ The Insulated Lines Telegraph Company of BuMton, Ma»M. Received and filed 

April 13, 186"^. 
14. Pacific and Atlantic Telegraph Company of PittNtmrgb, Pa. Received and filed 

July 22, 1«W. 
'^ The Atlantic and Pacific States Telegraph Company of Sacramento, Cal. Received 

and filed September 7, imk*, 
^^ The Eastern Telegraph Company of Philadelphia, Pa. Received and filo<l October 

5, 1066. 
"' Tbe Delaware River Telegraph Company. Philadelphia, Pa. Received and filed 

October 23, lti6d. 
^^- Cape May and Shore Telegraith Company, New York City. Received and filed 

April 2, 1H69. 
*"• Peninsula Telegra)»h Company, New York City. Receivwl and tilwl May 9, 1869. 
^- Ocean Telegraph Company f>f Bonton. Msnh. Received aiul filed July ir>, 1869. 
*^« The American Cable Company of New York. Received and filed April 15, 1870. 
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9St, Soathem and Atlantic Telegraph Company of Philadelphia, Pa. ReoeiTod and 
filed July 22, 1870. 

23. International Ocean Telegraph Company. New York City. Received and filed 

January 20, 1871. 

24. Miaeonri River Telegraph Company of Sionx City, Iowa. Received and filed May 

3, 1871. 
525. The Marine and Inland Telegraph Company of New Jersey, 715 Locust street, 
Philadelphia. Received and filed November 27, 1872. 

26. Atlantic and Pacific Telegraph Company of Missouri. Executive Office, 145 Broad- 

way, New York City. Received and filed May 8, 1877. 

27. New Jersey and New England Telegraph Company. Received and filed Novem- 

ber 21, 1878. Address A. L. Worthiugton, No. 10 Green street, Trenton, N. J. 

28. The American Rapid Telegraph Company, 41 Wall street. New York. Received 

and filed April 12, 1879. Special rates received and filed April 1, 1881. 

29. Centra] Union Telegraph Company, 145 Broadway, New York. Received and filed 

May 9, 1879. 

30. New York Land and Ocean Telegraph Company. Received and filed May 10, 

1879. 

31. Deseret Telegraph Company, Salt Lake City, Utah. Received and filed May*19, 

1879. 

32. American Union Telegraph Company of New York, 145 Broadway, New York. 

Received and filed June 28, 1879. 

33. The American Union Telegraph Company of Missouri, Chas. S. Greeley, Preaidenti 

St. Louis, Mo. Received and filed July 9, 1879. 

34. Wabash Railway Company, Cyrus W. Field, President, New York. Received and 

filed July 11, 1879. 

35. The American Union Telegraph Company of New Jersey, D. H. Bates, President, 

Jersey, City, N. J. Received and filed July 17, 1879. 

36. The Baltimore and Ohio Railroad Company of Maryland, John W. Garrett, Presi- 

dent, Baltimore, Md. Received and filed July 18, 1879. 

37. The American Union Telegraph Company of Baltimore City, Md. Received and 

file<l July 31, 1879. 

38. The Deer Lodge Telegraph Company of Butte City, Mont. Received and filed 

August 30, 1879. 

39. The American Union Telegraph Company of Pennsylvania, D. H. Bates, President, 

Philadelphia. Received and filed September 4, 1879. 

40. The American Union Telegraph Company of Indiana, La Fayette, Ind. Received 

and filed September 12, 1879. 

41. The Cheyenne and Black Hills Telegraph Company, W. H. Hibbard, Superintend- 

ent, Cheyenne, Wyoming. Received and filed November 7, 1879. 

42. The American Union Telegraph Company of Ohio, Frank B. Swayne, President, 

Toledo, Ohio. Received and tiled November 8, 1879. 

43. The American Union Telegraph Company of Louisiana, Ed. Leloup, Secretary, 

New Orleans, La. Received and filed March 1, IhHO. 

44. Baltimore a ikI Ohio Telegraph Company of Ohio, Grco. Hoadley, President, Cia* 

einnati, Ohio. Received and tiled September 3, 1880. 

45. The Wabanh, St. LoiiIh, and PaciHc R<iil\vay Company of St. Louis, Mo., Solon 

Humphreys, President, No. 80 Broadway, New York, N. Y. Received and filed 
September 13, 18H0. 

46. Baltimore and Ohio Telegraph Company of Illinois, C. H. Hudson, President, No. 

81 South Clark street, Chicago, 111. Receive<land filed September 23, 1880. 

47. Frontier Telejjraph Company of Texas, (1. O. Appleby, President, Lampasas, Tex. 

Received and filed October 2r>, 18^0. 

48. Bankers and Merchants' Telegraph Couipany of New Jersey, J. Heron Coosmaa, 

President, No. 58 Broadway, New York, N. Y. Received and tiled April 21, 1881* 
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49. Banken and Merchants* Telegraph Company of Kew York, Wm. W. Maris, Presi- 

dent, No. 5^ Broadway, Keir York, N. Y. Received and flle<l June 8, Iddl. 

50. Mutual Union Telegraph Company of Illinois, Carroll Sprigg, Secretary, Chicago, 

111. Reeeived and filed October 24, ItHl. 

51. Mutual Union Telegraph Company of Missouri, Carroll Sprigg, Secretary, Chicago » 

III. Received and filed November 14. IHHl. 

52. New Jersey Mutual Telt^graph Com{»auy, Jno. H. Walker, Secretary, Newark, N. J. 

Received and filed November 17, 1881. 

53. Bankers and Merchants* Telegraph Company, \Vm. W. Maris, President, 58 Broad- 

way, New York. Received and file<l DecomWr 8, lcj81. 

54. The Baltimore and Ohio Telegraph Company, Welty McCullogh, Secretary, Pitts- 

burgh. Pa. Received and file<l March H. 188'2. 

55. East Tennessee Telephone Company, D. J. Carson, Secretary, New York. Received 

and filed May 31. 1882. 

56. Southern Telegraph Company, James F. Cox, President, 48 Exchange Place, New 

York. Receive<l and filed August 4, 1H82. 

57. Postal Telegraph Company, A. W. Beanl, President, 2 Wall street. New York. Re- 

ceived and filed Angnst 31, 1882. 

58. Bankers and Merchants' Telegraph Company of Baltimore City, J. G. Case, Secre- 

tary, 58 Broaflway, New York. Received and flle<l Decemlier 14, 1882. 

59. Mutual Union Telegraph Company of New York, J(»hn G. Moore, President. Ra- 

ceiveil and filed March 5, i&<\, 
€0. The Baltimore and Ohio Tolegraph Company in Pennsylvania, J. B. Washington, 
Secretary, Pittsburgh, Pa. Rt*ceived and fil««d March 17, 1883. 

61. The Baltimore and Ohio Telegraph Company of Indiana, Geo. P. Frick, President; 

Dan'l T. Downey, Secretary. Receivwl and fibnl July 17, 18811. 

62. The Baltimore and Ohio Telegraph Company of the State of New York, Geo. P, 

Prick, President ; Kdwanl R. Golliday, Set;retary. Received and filed July 17, 
1883. 

63. The Northern and Southern Telegraph Company, comer State and Bridge streets, 

New York City, John F. Davis, President : Wm. H. Harfield, Secretary. Re- 
ceived and filed Septemb«rr 2>^, lH^i:). 

64. Baltimore and Ohio Telegraph Company of New Jersey, Geo. P. Frick, President; 

Edward R. Golliday, Secretary. KtHreivMl and fiUnl Noveml>er 7, 1883. 

65. National Telegraph Company of New York, Calviu S. Boyce, President; F. E. Wor- 

cester, Secretary. Received and filed January 31, lHti4. 

67. Philadelphia and Seaboard Telegraph Company of New Jersey. Milton Cowper- 
thwaite. Secretary. Received and fileil February 23, 1884. 

07. Providence and Pascoag Telegraph Company f>f Rhode Island, D. H. Bates, Presi- 
dent ; F. Jessen, Secn'tary. Received an<l file«l July 10, 1h84. 

^ Baltimore and Ohio Telegraph Company of MiH.souri, Geo. P. Frick, President. Re- 
ceived and fileil July 18. 1H(^4. 

^' Baltimore and Ohio Telegraph Company of Louisiana, D. H. Bates, President. Re- 
ceived and filwl July 2r», 1h**4. 

'^' The New England Telegraph Coni)>any, F. A. MrK«*one, Pn'sident. Received and 
tiled July 26, 1884. 

**• The Baltimore and Ohio Telegraph Company of T«'xaH, I). H. Bate**, President. Re- 
ceived and filed August 13, 1^84. 
•*• The New England Teh-graph Company of MasHaohust'tts, Dan. S. Robeson, New 
York, Vice-PreMideuT. Rpcoivod and filed S«*ptomlH»r .'». 1SH4. 
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IN THE MATTER OF THE RIGHT OF PERSONS, WHO INVESTED THEIR 
OWN CAPITAL IN BUYING AND SELLING FOR PROFIT CORPORATE BONDS 
AND STOCKS, TO A REFUND OF TAXES, ASSESSED UNDER SECTION 3408 
OF THE REVISED STATUTES, ON CAPITAL SO EMPLOYED.— PHELPS^ 
STOKES 4& CO.'S CASE. 



P., S. &. Co., a partnership firm, euiployod a large capital iu New York City ia bank- 
ing and other business from October, 187d, to .Tone, 1883. They employed a part 
of their own capital in buying and selling, for investment and profit solely on 
their own account, and for their exclusive benefit, corporate stocks and bonds. 
They paid, un.ier prot-est, to the collector of Internal Revenue of the distriot in 
which they did business, a tax of |2959.47. Tliey applied to the Treasury De- 
partment to refund this sum as illegally collected from them. Their claim was 
allowed by the Commissioner of Internal Revenue, the allowance was approved 
by the Secretary of the Treasury and came through the Fifth Auditor to the First 
Comptroller for his decision thereon. 

Beld: 1. The claimants, as to the capital employed iu buying and selling corpomto 
bonds and stocks, were not engaged *Mn the business of banking" within the 
meaning of Section 3408 of the Revised Statutes. 

2. The tax assessed on capital employed as stated was illegally assessed. 

3. The claimants are entitled, under Section 3*^:20 of the Revised Statutes, to have the 

sum paid for taxes refunded. 

4. Authorities cited which define the terms: bankj hanker^ hanker$^ and broker; and the 

phrase: huainesa of banking. 



Isaac N. Phelps, James Stokes and Aiisou P. Stokes, partners 
Phelps, Stokes & Co., employed a large capital in New York City in 
banking and other business, from October 31, 1878 to June 1883. 

A part of their business consisted of buying, with their own capita!, 
and selling for profit, railroad and other negotiable bonds, and also 
railroad, gas, and other corporation stocks, solely on account of, and 
for the exclusive benefit of the firm; such bonds and stocks never 
being pledged or otherwise hypothecated as security for loans of any 
kind, nor used for any purpose except for investment and sale. For 
the year ended May 31, 1881, they paid, under protest, to the proper 
Collector of Internal Revenue $2959.47, for a tax of one twenty-fourth 
of one i)er cent, on capital so employed, which the Collector of Internal 
Bevenue claimed, under section 3408 of the Revised Statutes. They 
ask that this sum be refunded, under section 3220 of the Revised Stat- 
utes. The claim was allowed by the Commissioner of Internal Bev* 
enne, the allowance was approved by the Seci'etary of the Treasury, 
and was reported by the Fifth Auditor to the First Comptroller. 

The sole question thus presented for decision, is: whether the boeinest 
mentioned was, under section 3408 of the Revised Statutes, '^the bos- 
iness of banking." 

If so, the tax was lawfully collected; if not, the sum collected jshoold 
be refunded. 
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WiHiam A. W. Stewart, of Stewart & Boardmaii, of New York, for 
the claimants, submitted poiuts aud authorities as follows : 

In the case of United States f. Phelps, Stokes & Co., trie<l February 
9, 1883. iu the District Court of tho United States for the Southern 
District of New York, Broten^ J. held: 

" 1st. That a banking Ann was covered by the word, person^ in the 
statute; 2nd. That in using the wonis, rapi f/i/ employed^ Congre^M meant 
to distinguish between capital su!tively used in the busineHHof banking, 
and capital lying idle or not actively enipk)yetl; 3nl. That the exemp- 
tion of Unite^l States bonds rfiV/ not imply an intention to tax inrentments 
in other securities, except when by hypothecation, ple<lge, &c., they 
were actually useii in the business of banking."' 

Does the business of banking include tlu* buying of the securities for 
the benefit of the bank or bankers! It is ('tmcedeil that if the invest- 
ment, by Phelps, Stokes and Company, of fnnds in bonds and stocks 
for their own iH^netlt and not to b4* U8«m1 by liy])othei'ati(»n, pledge or 
otherwise, in their other business, is n(»t banking, then the taxes upon 
such investments were improperly assesse«l and the amounts should be 
refuudeil. 

in regard to this (piestion I will ask y<»u Ui nonsidrr three points: 
(First) Such investment has formed no])nrt of the business of banks in 
th« past. (Si'cond) It has liad no plae^^ in the d«*tinitions of banking, 
given by judicial antl general legal authority. (Third) The detinition 
provideil by the stiitnte does n(»t inrlnde siidi investment. 

(First.) 1 look for the definition of banking and tlnd it defuuMl in dic- 
tionaries as the business transarled by banks (see \V'on*estt*r and Web- 
Bier). 

I examine the history of banks and lin«l that the name ** bank" is 
derivHl from Italian ^* /mnco,*^ th«' bench or table on which the Vene- 
tian money changers displa,v4M I their money, and tbat the first authentic 
record of a bank is that of the bank of Vcni«-«\ whirli, under the title of 
Chauil>er of Loans, was organized by the n'igning Diiki*, in 1171, to 
tnusact on a large scale ami for the iNMiefit of the State, then in need 
of money, the business fornuM'ly ronduct«Ml over the benches or tables 
of individual money-changers. It will not be coiitt*nded that such busi- 
ness included the making of investments. Tin* whole e^ipital of the 
Bank of Veni(Mi consisted in U>ans forced by the State from its most 
opulent citizens, whose loans lM*ing inscu'ilHMi on the books (»f the State 
uid being transferable, gave rise to a eiiculating nie<1inm. These in- 
icnptions corres|>ond to our certificates of de])osit and bank notes, ecm- 
Btitntiiig the only dillen*nc4* between the business of the Hank of Venice 
and that of the money-changers of that day. The Hank of Venice which 
C0Dtiuue<l in successful operation f«»r over f«Mir huii<lred years ivt^iiiuHi 
for its sole object the sup|>ortand management of credit. The Bank of 
Genoa in the thirteenth century, also organized to meet the necessities 
of the State, tninsac^ted the same kind of business and in the same way; 
Its object and i>ractice were dealing in money and ere<lits. 

^e business tnuisacte<l by these institutions ami the money -changers, 
^hose business they iiiherite<Kand fi-oni whom they derived their pt>im- 
WTnaine, " bank,*^ may 1k» eertaiiily stated to be banking as it was un- 
derstood in Italy. Tiiere is no evideiu'c thaf they ever l>ought for in- 
vestment securities of any kind ; their business was to l>orrow by reason 
jrftheir cre<1it or by forcc» of the State and to lend for usury t»r inten*st. 
-^ banks of Amsterdam and llamburgh, established hit«*i\ did the 
^^9 business and in the same way, exee])t that their de|N)Sits cimid 
^ be withdrawn. The Bank of Kngland, beginning its operatiou in 
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1695 by lending its entire capital to the Oovemment, acquired and ex- 
ercised all the franchises essential to banking and in the reporte of its 
managers, in the rei)orts of the committees to Parliament, in common 
descriptions of its history, its fnnctions are described in the most in- 
clnsive statement that it is ^' a bank of issue, deposit, circulation, loan 
and discount.'' It was not part of its business or practice, or that of 
its predecessors on the continent of Europe, to make investments; that 
is, to buy secnrities for the profit of the bank. 

It is never called, nor have I been ever able to find that any institu- 
tion, is or ever has been, calleil a bank of investment. 

I find nothing even remotely suggesting any dillerence in purpose or 
practice in the systems of banking in France and Scotland. The object 
of both systems was to establish an agency for the extension of credit, not 
for investments. 

Coming to the history of banking in America, the same method of 
business was prescribed and neither the first bank of the United States, 
commonly called ^' Hamilton's Bank," nor the second bank of the United 
States, established in 1817, was authorized or permitted to make invest- 
ments. They were the fiscal agents of the Government and their object 
and practice was to extend and control credit. These two elements of 
agency and credit I find have always in the past been essential to and 
have defined the limits of the business of bauks^ and our present sys- 
tem of National Banks per|)etuates the same function. EiOfective agents 
for the extension and control of credit, they may do all lawful bank- 
ing, but they must not speculate or make investments for their own profit. 

See First National Bank against National Exchange Bank, 92 U. S. 
Reports, page 126: <^A National Bank can exercise by its Board of Di- 
rectors, or duly authorized ofiicers or agents, subject to law, all such in- 
cidental powers as shall be necessary to carry on the business of bank- 
iug, by discounting and negotiating promissory notes, drafts, bills of 
exchange and other evidences of debt ; by receiving deposits ; by buy- 
ing and selling exchange, coin and bullion ; by loaning money on per- 
sonal security, and by obtaining, issuing and cii*culating notes 

(p. 128) Dealing in stocks is not expressly prohibited ; but such a prohi- 
bition is implied from a failure to grant the power. In thehonestexercise 
of the power to compromise a doubtful debt owing to a bank, it can hardly 
be doubted that stocks may be accepted in payment and satisfaction, 
with a view to their subsequent sale or conversion into money, so as to 
make goo<l or reduce an anticipated loss. Such a transaction would 
not amount to a dealing in stocks. It was in effect so decided in Fleck- 
ner against Bank U. S., 8 VVheaton, 351, where it wiis held that a pro- 
hibition against trading and dealing was nothing more than a prohibi- 
tion against engaging in the ordinary business of buying and selling for 
profit and did not include pui'chases resulting from ordinary business 
transactions.-' Similar restrictions have been imposed upon banks in 
the State of New York authorized to do all the business of banking and 
they have been always restrained from the buying and selling for their 
own account and profit. In the case of Talmage against Pell (7 N. Y.,243) 
the Court held : '' That banking associations have no |K)wer to purchase 
stocks to sell at a ])rofit or as a means of raising money except when 
received as secmit y for a loan or in payment of a debt." 

In an earlier and leading case in 4 Edwards, 134, Leavitt vs, Yates, 
the Court held : ^^An Association under the General Banking Act may 
borrow money to discount notes and also to ]>urchase State stocks and 
other securities to be deposited with the Comptroller but it has no right 
to borrow money to use in speculating or in mercantile or other busi- 
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ness haviug uo relation to the onlinary business of the bank. Looking 
to the law, I cauuot but think that the oilicers ami inana;;ers of thid 
Company tnuidcendetl their powers as a corporation an<l departe^l 
widely from the lep^itiniate business of a banking; (Company when they 
went into the huirimj andHeUhuj o/hondHj*" Also in Tracey r*. Talmaj^e, 
14 N. v., lt>8: '^That the purchase of stork ui>on speculation and for 
the purpose of re sale was unauthoriz(^l and beyond the scope of the 
corporate |>owers of theConi]>any was settled by this Court in the case 
of Talniage vs. Pell." Ami in the New York Firemen's Insurance Com- 
pany vs. Kly, 2 Cowen's Reports, 711 : *' Assuminj;, therefore, what, in 
my opinion cannot be contm verted, that banking; powers consist in the 
right of issuing notes, niakiii;; discounts ami i-eciMvin;; <leposits aud 
that the business which incorporated banks may d(», by virtue of their 
act« of incorporation, is prohibited to all others, unless specially au- 
thorized by law — it follows, conclusively, that iMitli the old ami new 
comiMiny have done what they were m»t only not authorized by their 
charter to do but what was absolutely pn»Iiibit«'d by the restraining 
act." (Also, Commissicmers rx. St. Lawrence Hank. 7 N. Y., 515.) 

(Second.) It s(;ems that the question has not been directly raised in 
any of the ca^es reported in th«i FcMleral Reports but divta and decis- 
ious, assuming that the buying and selling of stock for the benefit of 
the bank <»r banker is not banking, are abundant. The most accessi- 
ble of these is the decision of Judge Brown in the case of the Cnited 
States against Thelps. Stokes ami Company already <|U(»ted in the rec- 
ords of your otKce. 

The Supreme Court in the \H{h K. S. RejMirts, page 122, held as fol- 
lows: "^In no pro|)er sense can it be umlerstood that one receives his 
own stock and lK>nds, or bills, or notes tor discount or for sale. He 
receives the bonds, bills or notes iH'longing to him as evidence of debt, 
though he may sell them afterwards. Xohmiy iconld under stand that to 
he hanking busintfss.^ 

The leaiiing case defining the business of banking is Oulter vs. Sav- 
ings Institution, 17 Wall., 110. in which eas«» Mr. Justice Clittbrd says: 
"Associations engaged in moneyed transactions, whether incorporated 
oraot^ haviug a place of business where irredits are opened by deposit 
or collect i<»n of monev* or cnrrencv, sulueet to Ih' iiaiil or remitted <m 
flrafl, chet^k or order, or where monev is advanced or loaiu*<l «»n stiK?ks, 
oouds, bullion, bills of ex«*hangeor promissory notes, «ir where stocks, 
bouds, bullion, or bills, or notes are rec«Mved for discount or sale, are 
Wffanle*! as banks.*^ ** Ranks in i1m» eommei-cial sense are of thPi'c 
kinds: Of deposit, of <liseount, o{' eireulalion. Strictly speaking the 
t<^rm, *' bank.** implies a ])lace lor the depusit of money, as that is the 
most obvious purpose of such an institution. Originally the huxint'sso/ 
^MJIrtNf/ consisted only of receiving depo>its such as bullion, plate and 
the like for safe keeping until theilep«»sitnr.sliould see lit to draw it out 
for une. Hut the business in the pn>;ir<'s^ of events evtemhMl aud bank- 
^^'i assumed to discount Mils aii<l notes ami to loan money upon mort- 
S^Seand pawn or other serurity an<l at a still later p«M'iod to is.sue notes 
^f tkeir own, inteml<Ml as a eireulatim^ enrrenry and a medium of e^c- 
chaui^^e instead of gold and silvtM-. Molerii banks frequently e\er«'ise 
*ny two or even all three of tln)se t'nnrtions." 

.The general dc^tinition of bank as given by lionvier is: ** In eommer- 
?*^ law, a plaw for the clcposit i»f money. An institutiiin generally 
**^nK)rate<l and autluu'i/.ed to nM'eive <leposiis of money, leml money 
*fitl issue promissory notes or to iH»rform one or more of these lutietions." 
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It has been the one accepted not only by the Sapreme Goart of the 
United States bat also by the Courts of this and other Statues. 

In Fireman Insurance Ca vs, Ely, 2 Oow., 711, the Court held that 
^^ banking powers consist in the right of issuing notes, making discounts, 
and receiving deposits." 

In the case of People vs. Utica, 15 Johns., 390, it was said that : ^<The 
principal attributes of a bank are the right to issue negotiable notes, 
discount notes and receive deposits." Burrows in his work on Taxa- 
tion, Chapter on the internal Revenue, page 653, follows the same 
definition, amplifying it a little, as follows: '* An incorporated bank, 
person or firm having a place of business where credits are oi>ened by 
the deposit or collection of money, subject to be paid or remitted on 
draft, check or order; where money is advanced or loaned on stocks, 
bonds, bullion or bills of exchange or promissory notes, or where such 
securities are received for discount or sale." 

Bank of Charlotte vs. Bank of Baltimore, 92 U. S., 128: << A National 
Bank, by its directors, or duly authorized officers, exercises, subject to 
law, all such incidental powers as shall be necessary to carry ou the 
business of banking by discounting and negotiating promissory notes^ 
drafts and bills of exchange and other evidences of debt — by buying 
and selling exchange, coin, and bullion, by loaning money on personal 
security and by obtaining and circulating notiCS, • • * • authority 
is thus given to transact such a banking btisiness as is specified^ &c. 

(Third.) It seems clear to me that the statute itself expresses the 
definition of banking for the purposes of tlie act in section 3107. The 
he^ and marginal notes are: *' Definition of Bank and Bankers,'^ and 
the statute describes them by the business which they do. 

The Supreme Court of the United States has distinctly held that this 
section was a definition not only of banks and bankers but of the busi- 
ness of banking. In the case of Northrup vs. Chick, LO Blatch., 243| 
the Court said : '^ Bankers confinins^ themselves to the bitsiness of hank- 
ing only (as such business is defined and described in subdivision 1, of 
Section 79 of the Internal Revenue Act of June 30, 1864, section 3407^ 
&c.,) are liable to pay bankers fees." 

In Seldon vs. Trust Company, 94 U. S., 420, et seq. : ^' But Congress 
has defined who shall be regarded as bankers for the purpose of taxa- 
tion under the Revenue Laws >>•••" 3407 of the Revised Statutes 
enacts that &ic., &c. The Statute thus describes three classes of 
natural and artificial i)ersons, distinguished by the nature of the business 
transacted by them, and declarcH that individuals embraced in either 
of the classes shall be considered bankers • • • We think Con- 
gress in the clause of the act we are now considering intended refer- 
ence to transactions entirely different from loans or advances made on 
the i>er8onal promise or undertaking of the borrower. • • • To us^ 
therefore, it appears plain that it is the business of advancing or lend- 
ing money in the mode usual with bankers — that is, on collaterals or on 
the pleilge of personal property — that by the Statute is defined to be 
banking within the intention of Congress, and that lending upon mort- 
gages of real estate is not intended. Such a business, in our opinioui 
does not constitute a banker as defined by the Revenue laws." 

In Clark vs. Bailey, 12 Blatch., 157, the Court said: ^'I am of the 
opinion that the plaintilis were bankers doing business as such within 
the definition given in the act of Congress of June 30, 1864." "The 
term 'C4i]}ital' in the Statute means the money appropriated to the pur- 
poses of the business of a person or firm engiiged in banking analogous 
to the capital in a corporation." *'Itis the capital employed in the 
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business of banking^ t. «., such |>ortioD of his wealth a8 he might, either 
at the beginning or from time to time withdraw from investment or other 
uses and employ, either in the form of money or BecuritieH, for his busi- 
ness as a banker.^ 

No clause in this section gives a bank or banker i)o\ver to purchase 
anything or for any pur|>08e ext:e[)t as ennmeratetl in the section. On 
the contrary, the authority to purchase and the tilings to be purchasinl 
are both specitically set forth, and such specific mention raises the con- 
clusive presumption that the omission of the ]N)wer to purchase sto<;k 
was intentional. An implied or incidental power must 1k^ deducible 
from the general gnmt and clearly within its scoi>e. A bank would 
andoubte^lly have power as incidental to its existence to purchase 
stocks or bon<ls hypothexsated with it to save itself from loss or to ac- 
cept the same in payment of a debt; the necessity for doing it arises 
from and is the direct result of the exercise of its legitimate and 
granted powers. But there is nothing incidental to its iN)wers or its 
existence in the purchase of stock or bon<ls for a purfKiae having no 
connection with any of the i>owers granted to it. Incidental powers 
must be of the same character as the spe<;ifically granteil powers; they 
must not enlarge or differ from them, but must tend naturally to secure 
the same result intended to 1k^ a<^omplishe<I by the grant of the gen- 
eral powers. (See generally; Pearce rs. It. K. Co., 21 IIow.. 442; Hank 
of Augusta vs. Earle, Vi Peters, 587; IVrrin rjv. (.'anal Co., 1) How., 184; 
Bassell vs. Taping, 5 McLean, VM; Heatty rs. Knowles, 4 Peters, 1G7.) 

The Court of Appeals in New York in the cast* of tlu* First National 
Bank of Lyons vs. The Ocean National Bank, de<*Jded in ISTo ami re- 
ported at length in Vol. \^ of the Albany Law Journal, has deci<led the 
precise point in the case, and Alkn^ J., delivering the opinion of the 
Court, said: ^-The powns of tli«* cor|M)ration, defendant, are banking 
powers only with such incidental ]iowers as nniy l>e necessary* to carry 
on the business of banking with the privilege of buying and selling 
exchange, coin and bullion. Lf a power exist^^ in a corporation as a 
part of its franchise it is only an incident of its principal business. 
Corporations formed under the currency iict are banks of deposit as 
well as circulation. It is axiomatic that a (corporation can make no 
contracts and do no acts except such iis are authorize<l hy its charter 
either expressly or as incidental to it^ existence.*^ 

The nature and scoi>e of banking and the powers of the corporation 
or individual carrying it on, are define<l in this State in our General 
Banking Act, Chapter 260, Section 18, Laws of 1838, as follows : << Such 
association shall have powers to carry on the business of banking by dis- 
coanting notes, bills, and other evidenc«\s of debt; by receiving de- 
posits; by buying, selling gold and silver, bullion, fortMgn coins and 
billgof exchange in the manner sp«H!ifie<l in their Articles of Association 
for the purp«>ses authorized by this Act; by loaning money on real and 
Personal security, an<l by exercising su(*Ii inci<lental ]H)wers as shall bo 
^^ceHsiiry to carry on such business; to clioosi* a president and casiiier, 
5., &c.^ 
You will notice that the ab(»v<* secition is almost iil«Mitical in its ttM'ins 

ith section 3M)7 of the Wi'x ised Statutes of tin* United iStates, with 
^^^ exception that the clause as ti» incid«*atal powers is added. Kven 
^ith this express insertion of the iiiritlental ]»ower clansr, tht» (5<»urtof 
'Appeals of this State, in construing the above section and more par- 
ticularly in delining what is nu*ant by incidental powers, has repeatedly 
^^Id that the buying ami selling of securities for the benetit of banks 
^'hankers is prohibited by that section. 
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Talmajsre vs. Pell, 7 N. Y., 243: ^' Banks cannot purchase State or 
other stocks for the parpose of selling them for profit or as a means of 
raising money except when they have been received in good faith as 
security for a loan, or when taken in payment of such debt ♦ • ♦. 
They have no power to purchase stocks to sell at a profit or as a means 
of raising nioney.^ (Tracy vs. Talmage, 14 N. Y., 168, quoted above; 
Commissioners vs. St. Lawrence Bank, 7 N. Y., 518, cited ante; Leavitt 
vs. Yates, a leading Chancery case in New York, reported in 4 £dwd., 
134, quoted above). 



Decision by William Lawrence, First Comptroller. 

The Revised Statutes contain the following sections: 

" Sec. 3407. Every incorporated or other bank, and every person, firm, 
or company having a place of business where credits are opened by the 
deposit or collection of money or currency, subject to be paid or remit- 
ted npou draft, check, or order, or where money is advanced or loaned 
on stocks, bonds, bullion, bills of exchange, or promissory notes, or 
where stocks, bonds, bullion, bills of exchange, or promissory notes are 
receive<l for discount or for sale, shall be regarded as a bank or as a 
banker." 

^^Sec. ;^408. There shall be levied, collected, and paid, as hereafter 
provided : 

First. A tax of one twenty- fourth of one per centum each month upon 
the average amount of the deposits of money, subject to payment by 
check or draft, or represented by certificates of deposit or otherwise, 
whether payable on demand or at some future day, with any person, 
bank, association, company, or corporation, engaged in the business of 
banking ; 

Second. A tax of one twenty-fourth of one per centum each month 
upon the capital of any bank, association, company, corporation, and 
on the capital employed by any person in the business of banking 
beyond the average amount invested in United States bonds : ProvideSj 
That the words 'capital employed' shall not include money borrowed 
or received from day to day, in the usual course of business, from any 
person not a partner of or interested in the said bank, association, or 
firm; 

Third. A tax of one-twelfth of one per centum each month upon the 
average amount of circulation issued by any bank, association, corpora- 
tion, company, or person, including as circulation all certified checks 
and all notes and other obligations calculated or intended to circulate 
or to be used as money, but not including that in the vault of the bank, 
or redeemed and on deposit for said bank; and an additional tax of 
one-sixth of one per centum ciich month upon the average amount of 
such circulation, issued as aforesaid, beyond the amount of ninety per 
centum of the capital of any such bank, association, corporation, com- 
pany, or person. 

In the case of banks with bmnches, the tax herein provided shall be 
assessed upon the circulatioji of each branch severally, and the amount 
of capital of eaah branch shall be considered to be the amount allotted 
to it. 

The deposits in associations or companies known as provident insti- 
tutions, savings-banks, savings-funds, or savings -institutions, having 
no capital stock and doing no other business than receiving deposits to 
be loaned or invested for the sole benefit of the parties making such 
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deposits, without profit or compousation to the asNOciation or company, 
shall be exempt from tax on so much of their de]>oHits as they have 
invested in securities of the United States, and on all deiMwits not 
exceeding two thousand dollars iua<le in the name of any one person. '^ 

The first of these sections determines by its own definition who or 
whaty for purposes of taxation, ^^ shall be n'gardeil as a banker or bank.'' 
It is competent- for Congress to make its own definition of a bank or 
banker as it has done in the statute and the definition so prescribed is 
to control. Neither the technical nor i>opular definition of a bank or 
banker can prevail as against that prescril>ed by the statute. This 
principle is settled and the statutory, tiN^hnical and popular definitions 
of banks and bankers are considered in many cases. 

(United States r. Fisk, 3 Wall., 445 ; Hank for Savings r. Collector, 
Id., 495; Oulton r. Savings Institution, 17 Wall., 1(K); Bailey r.C^lark, 
21 Wall., 284; Dollar Savings Bank r. United States, 19 Wall., 2li7; 
Beldeii r. Kquitable Trust Co., 94 V. S.,411l; Lowry r. Commercial, &c.. 
Bank, Taney, 312; Curtis, etc. r. Leavitt, 15 N. V., I«i7 ; People v. 
Ins. Co., 15 Johns., 358 ; Hinckley r. City of Belleville, 43 111 , 18.3 ; Ex- 
change Bank r. Ilines, 3 Ohio St., 1 ; 15 Op. Att.-iien., 371 ; Warren et 
al.r. Shook, 111 U. S., 7(>4; Collector r. Doswell & Co., IG Wall., 156; 
Slack r. Tucker & Co., 23 Wall., 321; United States r. Cutting, 3 
Wall., 441 ; Morse on Banks and Banking, 2d ed., 1, 3, 5, 7, 17, 28, 384 ; 
Oregon & W. T. I. Co. r. Rathbuni, 4 Law & Eq. Rep., (k>0, cited in 8 
Abbott's Nat. Dig., 583.) 

It should be noted that the definitions of incorporated banks, and the 
cases which decide on their iK)wers, do not nece-ssarily apply to ])rivate 
bankers. Incoriwrated banks have only the powers given them by law. 
Private bankers have all powers not denied them ])y law. Still the 
pioper business of banking is somewhat defined by the usages of incor- 
porated banks. Private bankers have fre(]uently made investments in 
^nds and stocks in order to derive profit from the interest or dividends 
thereon, and with a view to additional pnifit by sale. (Baring Brothers 
&Go.'s case, 4 Lawrence, Clunpt. Dec., 8.) Whether this is technically 
banking may not be cert<ain. Usages, general or lo<:al, change the name 
^d character of business from time to time, so that no absolute defini- 
tion can be given for all times. 

It is clear however that the claimants in this case were not, witJiiu 
tbe meaning of the sUitute, for purposes of taxation, a bank, banker, 
^ bankers, nor engaged in the business of banking as to their own 
^^ital emjiloyed in buying and selling corpcirate bonds and stocks. 
(Oregon & W. T. I. Co. v. Rathburn, 4 Law & Eq. Kep,, 050, cited in 8 
-*^bbott'8 Nat. Dig., 583.) 

Vrhen a bank or banker has capital, jiartly invested in the business 
^ banking, and a part otherwise em]»loyed, the uniform usage has l>een 
^ regard only that part employed in banking as subject to t4ix. The 
^pital is severable. This is the rule where the books of a bank iire so 



k. 
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kept that the capital employed in banking can be readily and certainly 

ascertained and distinguished ftoni capital otherwise employed, and 

when there has been no fraud on the part of the bank or banker. 

The claim is allowed. 

Treasury Department, 

First Comptrollef's Office^ February 14, 1885. 



IN THE MATTER OF THE AUTHORITY OF THE SECRETARY OP THB 
TREASURY TO DETAIL A CLERK IN THE TREASURY DEPARTMENT TO 
INSPECT HYDROMETERS AT DISTILLERIES.— HYDROMETER CASE. 



1. The CIwVb Investigalian oa9e (*^ Lawrence, Compt. Dec, 241), examined and 

re-affirmed. 

2. No authority exists to detail a clerk in the Treasury Department to inspect hy- 

drometers or other machinery at a distillery. The statute has otharwtie 
made ample and exclusive provision for such service. 

February 13, 1885, the Commissioner of Internal Revenue addressed 
a letter to the First Comptroller, saying that the law imposes the duty 
of prescribing instruments for ganging and weighing spirits upon tfauD 
Commissioner of Internal Eevenue : (hat hydrometers are purchased 
by the Government, and, after having been thoroughly tested by an ex- 
pert in the office of. the Commissioner, are then shipped to collectors 
for their use throughout the various districts of the United States \ that 
discrepancies having been discovered in the instruments sent out, it is 
desirable to send an expert, now a clerk in the Internal Revenue office, 
to Louisville, Kentucky, to examine the instruments there and their 
method of application in order to determine the cause of such discrep- 
ancies. And inquiry is made whether the expenses of such a journey , 
if made under the order of the Secretary, can be paid. 

Opinion by William Lawrence, First Comptroller. 

The question now presented for consideration has been decided in 
principle in Cleric's Investigation case (3 Lawrence, Compt. Dec., 241). 
That case has been examined and is reaffirmed. 

The statute authorizes the Commissioner of Internal Revenue to employ 
a specified number of internal revenue agents " • • • whenever in 
his judgment the necessities of the service so require • • •,'' and hi 
is authorized to ^' * * * assign au}' such agent to duty under the^ 
direction of any officer of internal revenue, or to such other special daty^^ 
as he may deem necessary * * ♦." (Rev. Stat., 3152.) The purposes 
of this statute wiis to provide agcMits not only to aid internal reveoa^9 
officers but to perform all other dudes of every character requisite in th^ 
internal revenue service. Here is ample plenary provision made for 
the service now in question, and when this is the case, the Commissioner 
cannot require the service to he rendered through other agencies, not 
specially authorized. If a clerk is detailed to render the service in j 
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qaestion, lie nct« as a Hpocisil a;;eiit — luit as clerk. Coii|jfn.'H8 having 
providetl a^leqiiate aj^eiits for tlie ]MTtbriiiaiiCtf of the AervicMs, it is not 
competent to ij;iH»re them and appoint others. This resnlt tbllows from 
geueral principles. Bnt the statnte <loes not leave the tpiestion to rest 
on Mich principles. Alter authorizin;; the employment c»f a specilied 
number of a;;;ent8 as stated, it tlien declares tliat «»• • • no other 
genenil or s|>ecial aj^ent or inspector, by wliat(*ver designation lie may 
be known, of the Treasury Department in connection with the internal 
revenue, except insfXHrtors of Tobacco, snufi' and ci^^ars, an<l except as 
piovideil tor in this Title, shall be appointed, commissioned, employed, 
or continued in office." (Hev. Stat., .*U ">!!.) The specifh»d exceptions do 
not iifl'ect the question now under consideration, except that they 
strengthen the conclusion n*ached, because the exprt*ss mention of 
sacb exceptions exchules the idea that there can be any others. Ex- 
presidouniius cxcIuHW alter hm. If no one of the aj>:ents now in service 
haa the expert skill requisite to render the service in questuui that may 
famish a reason for the appointment of some one who has, but it can- 
not chan;;e the existing; law on the subject. Thei-e is a ifianifest ne<!es- 
sity fur tlie continuous service of a^^ents bavin;; such expert skill. At 
onetime the expenses of a clerk in the Treasury DepartnuMit incurred 
QDdcra detail to superintend the transfer of a <:o]lectorV office from an 
ODt{;oin[; to an incoming; collector were paid without due consideration, 
hot the [iriMtedent. cannot be followed hen^afler. 

The Commissioner of Internal Revenue will be advised that the ex- 
panses to which his letter refers cannot be paid. 

TitEASUKV Dkpaktmknt, 

Fimt ConiptroHer^H Office^ February 10, 1885. 

^ T'HE MATTER OK THK RIGHT OV KMPLOVriS TO COMI'KXSATION FOR 
'''HK2I.ST DAY OK KEHRUARY. 1H<., IN TASK THE (JOVERNMKNT PRINT- 
'^^O OKKICE IS CLOSED HY VIKTL'E OK THE EXECI:TIVE ORDER OF 
*'^BRUARY H, H-C).— \VASHINaTON-M()\l\MENT CASE. 



• ^^ tlko <>overu:iii>nt Pniitin<; Oilic»i is. Uv virliii^ of tho Exoriitiv« Onler of Ktibni- 
Ury 18, l-wr*, clo«t4-(1 on tlie 21 »t ilay nf Keliniary, l!:^<», tho eiiiphtyt'rd in HJiid ofBce, 
Under coiitrnct for contiutioiiH HcrvitM* ou an u^^fimmI couiptMiiutio;! |M)r d.iy, month 
or hour, who (io not waivi* tliu ri;;ht to (MnploynnMit ou, un<l coniiM^nHUtion for, 
that flu3', wiU hi* enti^Ird to payment thiTcfDi*. 

I'hejicts of June 28, 1870, (Di Stat., UiS, Rev. Stat., relatin^r to Dist. 
^V, 09:J) an«l of January ;U, 1870(20 Stat., 27/) declare as holidays 
^^Wiin the District of Coliiinl)ia, the first day of .laiiuary, the tweiity- 
•^'Sond of February, the fourth of .July, the twenty- fifth of December, 
^^d any day reconinuMided by the President as a day of public fast or 
Aai)ks|;i\in{;:. 

Tbe Joint Uesolution of A])ril 10, 1S80, (21 Stat., 'MM) provides that 
^einploy^s of the Government Printing Oilic/i^ shall be allowed the 

6 ULWR 
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egal holidays above mentioued, ^^ with pay". (Holiday case, 1 Law- 
rence, Gompt. Dec, 2d ed., 31.) The Joint Resolution of March 3, 1881, 

(21 Stat., 522) provides : 

'^That all employees of the government in the city of Wasbing^n, 
District of Columbia, shall be paid for the fourth day of March (Inaa- 
guratiou Day) and tlie thirtieth day of May (Decoration Day), eight- 
een hundred and eighty -one, as for other days on wliich they perform 
labor.'' 

(Holiday case, Second, 2 Lawrence, Compt. Dec., 2d ed., 199.) The 
act of December 20, 1881 (22 Stat., 1) provide that, whenever a legal 
holiday in the District of Columbia falls on Sunday, the next day shall 
be a holiday. The act of March 3, 1883, (22 Stat., 503, sec. 4) provides: 

'^ That hereafter it shall be the duty of the heads of the several Ex- 
ecutive Departments, in the interest of the public service, to require 
of all derks nnd other employees, <»f whatever grade or class, in their 
respective <h']):u'tiMents not less thiin seven hours of labor each day, 
except Sundays an<l <hiys <leclared public holidays by law, or exeeutire 
order: Provided^ That the heads of the departments may by s|>ecia\ 
order, statin*; the n^ason, further extend or limit the hours of >cr\iceoC 
any clerk or employee in their <lepartment.'4 respectively, but in case ot 
an extension it shall be without additional comi>ensation, and all ab- 
sence from the departments on tlie part of said clerks or other em- 
ployees, in excess of such leave of absence as may be granted by t.1ie 
heads thereof, which shall not exceed thirty days in any one year, ex- 
cept in case of sickness, shall be without pay.'^ 

The joint resolution, providing for the payment of laborers in Gror- 
ernment employ for certain holidays, approved January 6, 1885, pro- 
vides : 

*'Tliat the employees of the Navy Yard, Grovemment Printing Office* 
Bun*au of Printing and Engraving, and all other per diem employee^ 
of the Government on dnty at Washington, or elsewhere in the Uniti><^ 
States, shall be allowed the toilowing holidays, to wit: The first dajo^ 
January, the twenty-second day of February, the fourth day of July^ 
the twenty-tilth day of December, and such daj's as may be designati 
by the Presi<leiit as days for national thanksgiving, and shall receivi 
the same pay as (m other days." 

Fi*bruary IS, 18Sr>, the President issuiMl an executive onler as follows: 

*' Undi»r tlu* provisions of section 4 of the act of congress approvi 
iMarch 3, ISSJi, it is lnuvby ordered that the several executive dejiart- 
mrnts, the de]):irtinent of agriculture, and the government printing^ 
ollice bo dosed o\\ Saturday, the 21st instant, to enable the employee ^ 
t<» participate in the ceiemonies attending the dedication of the Wash- 
ington monnuient/' 

The acts relatiii;^: to the Washington Monument, in addition to ap 
propriation acts, an* acts ai)proved August 2, 1870(19 Stat., 123), JunC^ 
II, I.S7S(L»0Stat..L':il). Jiuie27, 1S79(lM Stat., 54), and Public Joint Reso^ 
hit ion, approved May 1.'?, 1S84. 

Febrnar\ 17, I8.S5, tlie Public Printer asked the First Co nipt rolled* j 
whether the einployes in the (M>vernnient Printing Oftici% will be ef 
t'ltlrt] in conipeiisation lor the 21st day of February, 1885, if said offlt**^ 
in c.Josvtl on tbiii <lav. 
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Opinion by Wnj^iAM Lawbence, Fint Comptroller. 

The act of March 3, 1883 (22 Stat., 503, sec. 4) docR not, in terms, ap- 
ply to any but the seven executive departmentH of the Gtoveniment. 
ItB policy applies however as well to the l>e]mrtinent of Agriculture as 
to the executive departments, and it would not be a forceil construction 
of the statute ho to apply it. ^}ectiou 37<i8 of the Revisecl Statutes de- 
clares that : 

^* Eight hour:4 shall constitute a day-H work for all laboi*ers, workmen, 
and mechanics who may be employeil by or on In^half of the Govern- 
ment of the United States.'^ 

This provision is general^ hut the act of March :», 188;(, (22 8tnt., 563, 
sec 4} is 9pecialj and controls the hours of servii*e of rlerks and other 
employes in the executive depart iiiontN. This latter atst does not in 
terms apply to the (.Government Printing Office or employe's therein. 
The President's onler refers to this act as the authority under which it 
is iHsaed. The act certainly authorizes the onh*r as to the exe<!Uti ve de- 
partments. It is not necessary to decide whether tlie act applies to the 
Government Printing Office, nor whether the Executive Order cousti- 
tntes the 2l8t day of February as a day ^< for national thanksgiving *' 
within the meaning of the Joint Kesoliitioii of January 6, 1885. If so 
' the employes in the Government Printing Office will for that day be en- 
titled to ^^ receive the same pay as on other days.^ 1 f not, then such em - 
ploy^s, under a contract for continuous service on an agn^ com|>ensa- 
tion per day, month or hour, and whodo not waive their right to employ - 
o^ent on, and compensation for, that day, will l>e entitled to ]>ayment on 
principles heretofore decideil. ( Printer s case, 2 Lawrence, (.'ompt. l)e<\, 
M ed., 624.) 
The Public Printer is authorize<l to make payment ar(M)nIingly. 

Treasury Department, 

First Comptroller's Office, February 10, IHST*. 



iJf THE MATTER OK THE RKillT OKA I'MTKlJ STATES DISTRICT ATTOR- 
NEY, WHO IS NOT IN ATTENDANCE ON A COKRT OF THE UNITED 
STATES, TO PEK DJE!d COMPENSATION FOR THE ATTENDANCE OF HIS 
■ASSISTANT.— ASSISTANT-ATTORNEY'S I'linniKM CASK. 



^* A diHtrict atiomey <»f the ruitfil StatoH, ^v]|l) i.s not in utti*n<1iinop on ii roiirtof the 
United Stat4m, Ih not ontitltul to per ttiem roinpoiiHiition for (la.vH in whifli Iiih hh' 
Hiiitant WRfl present at nncli roiirt. 

•* ^oirulrfr'** on«tf (5 LawrtMioi*, ('onipt. Drr., -113) rv-afjUrmetl , 

On the 30th of AngnMt, 187G, Hon. 8. V. Pliillips, Solicitor (ieni'ral, 
WdresRecl a letter to Hon. R. W. Taylor, First <.?oni]>troller, as loliows: 

''Tonrs, of the 22d instant, addivssefl to tlu*! Attoniey-lreneral, asks, 
^piiopos of certain items in an ai'count of (J. M. Webb, Ksq., U. S. At- 
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• 

tornoy for the Western District of Wisconsin, whether the coin])eu8ation 
aUowed by tliis Ut^partnieiit to the Assistant United States Attoruej 
for the same ilistrict gives the hitter a right to charge also the usual 
per diem allowance. 

It seems that Mr. Webb claims such per diem for all days iu which 
his assisUmt was present in court, althougli he himself was not. 

As the accounts in luiud are not the accounts of the assistant, I sup- 
pose the <|uestion to be wliether the Unite<l States Attorney cau claim 
per diem tlirough Ills assistant, under the circumstances al>ove. 

It seems from the statute that the answer must l)e in the negative. 
For the discharge of his own duty iu attending, the assistant is fully 
paid by his salary. He therefore by such attendance has furnished no 
conHideration for a ])ayment of any further sum (e. ^., per diem) to the 
district attorney. Tlie United States therefore have receivecl no com- 
pensation for the absence of the hitter. It must therefore be treated 
HS absence." • 

See also, iu regard to this subject, Zabriskie's case, 5 Ijawreiioei 
Compt. Dec, 413, which is re-afiirmed. 



IN THE MATTER OF THE AVAILAHIIJTY OF APPROPRIATIOXS FOR 'TAT 
OF THE NAVY" TO PAY SO-CAX-LED NAVY-LONGEVITY CLAIMS.— NAYT-. 
L.ON(SEVn Y CASE. 



1. Tlio First Coiu]»trol1er cannot luwfully conntiM-si^^n a Treafiury warrant unless 

ilwidos that it in *' warrnnttMl by law." 
8. Tli(* Sary Pay Ca^tt atite p. *2i5, exaniineil and re-aflinneci. 

3. It in not coniiu'tent to limit and rri»trict tho true leijal tfftvtofan appropriation in 

(*ra1 terniH, by tlii' ti*tima(e9 Kiibniittt'd to Couj^rcHs uHking for mich appropriatk* 
nor by any orroncons opinions as to the amount lawfnUy payable from thoapp 
priation. 

4. \Vh«'n an act apprf»priate« a jjross sum, *'for th« pay of the navy," without Hiie.*ci- 

I'vinu tho amount to which nnv othccr of the navy is entitled, Bucli amount i» to 

ft r^ • * ' 

be determined by the statutes elsewhere prescribing conii»ensatUm. Andsisch 
Htatute.H an* t4) have their true lo^al etVect, and not that which Congreas or otbcr 
othcers may have erroneously 8U])po8ed them to have. 

5. The intention of Con>;resM ivs to Ik> ascertained fn>ni the statutes, constmed "^7 

reco^ni/e<I le^al rules. 

The Navy Appropriation act of An«jiist 5, 1882, (22 Stat, 287) pro- 
vides that: 

•»• • • All rfllcei-s of the Navy shall be credited with the acti"*^ 
time they may have served as otlicers or enlisted men in the regular oT 
vohniteer Army or Navy, or both, and shall leeeive all the benefits o^ 
surh actual srrvii-e in all n*spei*ts in the same manner as if* all sa>" 
service had been eoniinnons and in the rt»;iular Navy: Prodded^ Tlis*^ 
nothing in this clause sIimU be so tMtnstnnMl as to anthori/.e )Any chaii^ 
in the tlates of (•orniuission oi' in the relative rank of such ollicers. A"" 
S^nmM the smns appivtpi'iateil foi' the pay of the otheers on the acti*'** 
and retiretl lists of the Navy be iusiiiUi'ient, then and in that ease tb<? 
Secietarx of the Navv is herebv authori/tMl tt» use anv ami all halaia***' 

* "I'liM «|uej«iuni w a?» >ul»mitriMl to the Af ti«i i.«'yaM'iirral. lu'causi* section H6-i of ^''' 
iii'i'JMvl Stainte^ autlioriios him to tlx the cttm!tcus:iiii»u of AsNi<tautA to District A^* 
tornvvH. 
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which may be due or beeoine <Ine to <pay of the Navy/ from the other 
bareauH of tlie department, for that purpose.*^ 

The Navy appropriation act of March 3, ISA3^ (22 Stat., 47.$) provides 

that: 

"• • • All ofllicers of the Navy Hhall be credited with the actual 
time they ma^* have Kcrvrd as otticers or eidisted men in tlie n*^uhir or 
volunteer Anny or Navy, or both, and shall n*ct*ive all the beinMitn of 
snch actual service in all rt'spoets in the saYne manner as if all said 
service had been continuous and in the n^^ul.ir Navy in the lowest 
grade having prraduated pay held by such officer sinc(> last entering the 
service: ProHdeil^ That nothing in this clause shall be so eonstrui'd as 
to authorize any changes in the dates of commission or in the relative 
rank of such otiicers: Provided further^ That nothing herein contained 
shall be so construed as to give any additional ])ay to any such officer 
during the time of his service in the volunteer army or navy.^ 

June 22, 1883, Hon. Honjamin Harris Brewster, Attorney (icneral, 
gave to the Secretary of the Treasury an opinion that the provisions 
above quotwl did not have a retroactive effect, quoting Sedgwick, Ccm- 
Btruction Stat, and Const. L., 1G(5; Murray r. Ciibson, 15 How., 423; 
Act July 15, 1870 (10 Stat., 330); Rev. Stat., 1.>1(>; Act Marcdi 2, 1807 
(U Stat., 51«, Hi»c. 3); Act July 2.1, \m\\ (14 Slat., 222); Act June 18, 
1878(20 Stat., 146); Act Feb. 24, 1881 (21 Stat., 34(5). See the opinion 
in Senate Ex. Doc. No. 08, 1st Sess. 481 h Cong. 

In [Jawkins* case (19 Ct. CI., Oil) the poiiits decidinl an*, thus stated: 

"A boatswain warranted in 1871 receives no credit in the matter of 
pay for services in the volunteer Navy rendereil between 18(Jl and 18(>o. 
He brings his action for longevity pay rcfusi'd him. 

I. The provision in the Xacal Appropriation Act 18S;5 (22 Stat. L., p. 
*72, ch. 07), that all officers in the Navy be credited with the time they 
n^ayhave served in the volunteer naval servici*, *««// shall receive all the 
^^^^filH of Mwh actual nereice'^ uih if all naid nertive had hetn continuoun in 
^ regular A^«r/y,' is necessarily retroactive in its operation. 

IL The word ^henefitH^ in tlie Naval appropriation Act 188.'{ includes 
^ fair implication increase of pay from greater length of service. 

IH. The ])n)viso in the Naval appropriation Act 1883 is limited to 
Merely forbidding the allowance of achlitional ])ay for the time of vol- 
o^teer service ; it does not [prohibit longevity pay foun<led on volunteer 
•^rvice. 

IV. The longevity jiay of a boatswain in the Navy under the Navy 
appropriation Act 188;$ founded upon volunteer service examined and 
staU'd.** 

In Jonlan's case (10 Ct. CI., 021) the points decided an^ thus stated : 

. *'A paymaster in the Navy conimissioned in 1870 receives no <;redit 
^ the matter of pay for services in the Army rendered between 1801 
'^fi 1870. Ho brings his action for longevit\ pay refusetl him. 

I, An officer in the Navy is entitled to be credited for service in the 
^^mvin the computation of his pav umler the Naral Appropriation Avt^ 
18a.V(22 Stat. 1, p. 472, ch. 07). 

If. The methcHi of computing the longi*vity ]>ay of an assistant pay* 
"^a«ter in the Navy set fnrtli.'" 

February 17, 1885, the Secretary of tin* Navy made a re<iuisition on 
^© Secretary of the Treasury for a warrant for $140.32, in favor of Alex- 
*>^der Macky Boatswain United States Navy, to pay a claiiu v\.\U\v;vivV Vi^^ 
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the Second Comptroller for increased longevity pay under the acts of 
August 6, 1882 (22 Stat., 287) and March 3, 1883 (Id., 473).* 

Febniary 20, 1885, Hon. Charles Beardsley, Fourth Auditor, by per- 
mission of the Secretary of tlie Treasury, addressed a letter to the First 
Comptroller, in which, i*eferring to claims of this class, it is said: 

^< It was the opinion of this office that these claims, when settled, 
should go to Congress for appropriations to pay them. 

These claims were for services which had never been estimated or 
appropriated for, and as the aggregate sum to pay them was estimated 
by me to be not less than three hundred thousand dollars (1300,000.00), 
and might be (and now shown to be) much more, it was considered 
pro]>er to send them to Congress. The Hon. Second Comptroller took 
a different view of the subject, being of opinion that they could be paid 
from the balance standing to the credit of the Appropriation ^ Pay of the 
Navy,' and that at the outside it would not require more than eighty 
thousand dollars (80,000.00) to meet them all. • • • There are alreJGuiy 
on file here one hundred and ninety (190) more of these claims. I see 
no reason why they should not average as large as those already set- 
tled. If so, it would require four hundred and six thousand dollars 
(1406,000) to pay them. And as there are unquestionably many more 
to come in, it is safe to estimate that the whole sum required to meet 
them will not be less than five hundred thousand dollars (1500,000). 

These claims are paid from * Pay of the Navy.' To take this large 
sum from that appropriation will go far towards making, if it does not 
actually make, a deficiency therein." 

Thus the ({uestion is presented to the First Comptroller to decide 

whether claims of the character mentioned can be paid from the appro* 

priation for " pay of the nav3'.'' 

Dkcirion by William Lawrence, First Comptroller. 

The First (Comptroller <;annot properly countersign a warrant for the 
payment of money from the Treasury unless it '* shall be warranted by 
law." (liiiv. Stat., 209.) The question submitted in this case, therefore 
must necessarily be considered by the First Comptroller. 

• Tlio followiiiK iH a copy of tho roqnimtioii : 

'•Navy D kpa ktm e.\t. No. 7885. 
To tho .Skcuktaky of tiik TiiKAsruY: 

Siu : IMojim.^ to cuum) a warrant for one hiiiulred and forty-uine doUarti and tliirtj- 
two i-«MitH to ho iHNiioil in favor of Ah*xander Mack, Huatswain, U. 8. N. and a draft 
ftcut to liiiii ill viirv oi' hiH atty. Win. Conanl, Wudhin^tou, D. C. duo him, as per ear- 
tiflralo of SfTOiid i.-omptrollor. No. 7491. 
To Ih) I'har^iMl to the nudcr inontioiied anpropriationn : 
(liven undtT niv hand thin I7th day of Fchrnary, lbd5. 

WM. E. CHANDLER, 

Secretarfi of the JVary . 
W. \V. ITPTON, 

Stcond ComptrolUr. 
ClIAS. HEAiniShEY, 

romrik Amditar, 

sMi».:w. 

1). \V. II. 

roiMiti'i-Mi);iii'il : Vi'h. H. 

i'. L. 

Ko^iritonMl : Frh. 111. 

F. C S. 

Pay of tho Navy, $l4i».:W." 
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In the Navy Pag caae^ ante p. — , it was decide<l that since the act of 
Jane 20, 1874 (18 Stat., IIU, sec. 5), all appropriations made for payin^r 
the salaries or ooni[»en8atiou of officers and persons in the naval service 
have been and are continuous. That is, appropriations made in the an- 
naal appropriation acts for '^ pay of the navy -* continue available not only 
to pay compensation accruing daring any one flsiuil year, but also that, 
when made nominally for any one fiscal year, they are available to pay 
oompensation accraing in a subse<iuent fiscal year. At the lime the acts 
were passed making appropriation for '' pay of the navy" prior to Jan« 
nary, 1885, claims of the class now under consideration were never al- 
lowed by the accounting officers of the Treasury Department. Until 
after the decisions maile by the Court of Claims in Hawkins' case (19 
Gt CI., 611) and iu Jordan's case (Id., G21), both decided May 26, 1884, 
sach claims were uniformly disallowed. It follows tliat the estimates 
(Bev. Stat., 3680-3669) sent to (-ongress, asking for appropriations for 
"pay of the navy," were made on a basis, not contemplating the pay- 
ment of such claims, and accordingly Congress iu passing ap])ropriation 
acts, adopted the opinion of tin* Attorney-General to which reference 
haabeen made, and the rulings of the Srcond Comptniller against the 
allowance of such claims. The claims themselves, however, are for 
aerriees in the navy — the »ame serricen for which estimates were sub- 
mitted to Congress, and for which appnipriations were made, but the 
^tiuates and the appropriations c<»ntemplated payment for such serv- 
ices at a lus rate of compensation than that which is note allowed in 
and covered by the claims in question. In other words, these claims 
A'e for additional or increased vompeiiHation beyond that which the osti- 
n^ateB and the appropriations wen^ expected to includ«'. Thus the 
QQe^tion is presented : whether it is competent to limit the legal effect of 
^general appropriation, or an appropriation in general terms^ by looking 
''^to the estimates submittetl to Congress asking for such appropriation, 
^Hcl by a consideration of the usiige of the accounting officers as to the 
dniouQt which they regarded as lawfully due to claimants under such 
appropriations. It is clear, as a general rule, that no such limitation 
^U be made by any su(;h inquiries, or by reasoti of the fiuits stated 
^-^ttificial-Limbs Case, 2 Lawrence, Conipt. Dec, 3Si; Audit Case, 1 
^wreuce, Compt. I)(W., 2d ed., 40). The uniform language of the acts, 
'^Hiking appropriations ** for the naval service," is that sums therein 
**^^cifled are ap]iropriated "for the naval service of the Government." 
^^ «y then proceed, " For the pay of the navy, for the active list, namely," 
f ^<], after enumerating naval ollieers sp(H;ify a gronn num, but without 
nfying the amount of pay for any one. (Act August 5, 1 S82, 22 Stat., 
; Act March 3, ISSJJ, 22 Stat., 172.) 
^ow when au ai>pn>priati(m is nunle "for the pay of the navy" and a 
'^DASsum is appropriated, icithout fixing the amount of pay for any officer^ 
*^^ amount of the ])ay is to be determined by the statutes elsewhere 
^^^Bcribing com]>ensation. And these statntes are to have, not the 
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effect wliich- officers making estimates for appropriatioos, or acconnting: 
officers may have erroueously supposed them to have, but their real 
latr/u^ e^e^'t ns coustrned and determined by the judicial or other au- 
thority having the power to make an authoritative and final construc- 
tion thereof. This conclusion rests ou a legal principle, which may be 
stated as follows: 

"The general terms of an a])propriation law • • • should always 
be interpreted in subordination to the [generul] limitations imposexl by 
existing and qualifying enactments.'' ( Kllis's case, 5 Lawrence, Gonipt. 
Dec, 405.) 

And the force of "qualifying enactments" depends on tbeir true 
legal interpretation, not on the mistakes of executive officers or of Con- 
gress. 

The same result follows from another principle, or substantially the 
same one, applied in a different form. Thus it is said by a learned 
writer: 

"Except in some few cases where a statute has fallen under the prin- 
ciple of excessively strict construction, the language of a statute is gen- 
erally extended to new things which were not known and could not have 
been contemplated by the legislature when it was passed. This occurs 
when the Act deals with a genus, and the thing which afterwanls comes 
into existence is arspecies of it. Thus, the provision of Magna Charta 
which exempts lords from the liability of having their carts taken for 
carriage was held to extend to degrees of nobility not known when it 
was made, as dukes, marquises, and viscounts. The 17 Geo. 2 (A. D. 
1744), which gave ])arishioners the right of inspecting the ac(*/Ouut8 of 
church wardens and overseers under tlie poor law of Elizabeth, was 
held to extend to those of guardians, officers who were created by Gil- 
bert's Act (22 Geo. 3), passed in 1783. The 13 Eliz. c. 5, which made 
void, as against creditors, transfers of lands, giKxls, and chattels, did 
not originally a^iply to copyholds or choses in action, as these were not 
seizable in execution : but when they were made subject to be so taken 
(1 & 2 Vict. c. 110), they fell within the operation of the Act. The Act 
of Geo. 2, which protects copy-right in engravings by a )>eiialty for 
piratically engfraving, etching, or otherwise, or in any other ^manner' 
copying them, extends to copies taken by the recent invention of pho- 
tography " (Maxwell, Statutes, 93, 94, citing per Bovill C. J. in R. r. 
Smith, LR. 1 CO. 170 ; per Holt, C. J. in Lane v. Cotton, 12 Mod. 485; 
2 Inst. 35 ; 17 Geo. 2, c. 38 ; 22 Geo. 3, c. 83 ; R. r. Great Farringdou,. 
9 B. & C. 541 ; Bennett r. Edwards, 7 B. & C. 58G: 6 Bing. 230; Sima 
V. Thomas, 12 A. & E. 53(>; Norcntt v. Dodd, Cr. & Ph. 100 ; Barrack r- 
McCullocli, 20 LJ. Ch. 105, 3 K. & J. 110; R. v. Smith, LR. 1 C. C. 270: 
per Bovill, C. J. ; Gambart v. Ball, 14 CB. NS. 300; 32 LJ. CP. 166r 
Graves v. Ashford, LR. 2 CP. 410; Atty.-Genl. r. Lockwootl, 9 M.& 
W. 378; Barber r. Tilson, 3 M. & G. 429. See other instances, ReTtky 
lor, 10 Sim. 291 ; Exp. Arrowsmitli, 8 Ch. D., 90 ; and cases cited infraa 
chap. 10, s. 1.) 

The re^sult is that approi)riations for ** pay of the navy " are availabLi 
for the payment of the claims mentioned, at least those extending 
to 1874. 

Treasury Department, 

First Comptroller'' 8 Office, February 20, 1885. 
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IH THE MATTKR OF THE OIJLIGATIOX OK A JUDGMENT AGAINST A COh- 
LECTOK OF INTERNAL REVENITE. lUJKrOKTiNG TO HE FOR TAXES IJY 
UIM ILLEGALLY COLLECTED : AND OF THE EFFECT ON SVr.H JirOO. 
IIENT OF A STxUUjTE CHANGING THE RATE OF INTEREST PENDING 
SUIT.— NEW YORK CENTRAL AND HUDSON RIVER RAILROAD CO/8 CASK 



1. The riglit to iutorett ttcconUii;; to tlm tonuH of a ronfrac/, ex proM or iinpHeil, is 
a veHt<ul rij^hty which, iiinlor the CoiiHtitiition. ciuinot hv tliv<MtiMl hy a If^inlntive 

JM^t. 

1 Bat a legislative act may rhaii;;r Ili«* rat«^ of iutcrpHt pr«#irrilN*(I hy a pri'-PxiHtiiig 
statiitd on (:aii84*H t>f artion in ttirt giviMi hy Ntalntt\ uvtMi thnn^h an action he 
pending thereon. 

3. Section 3*220 of th» RovIhimI Statu tiM givi*K a ri;;li\ on propter alIo\va'i«^ ', to p;iy- 

meut of 'Mli«) fnll anionnt of nnoh HninH of nioni*y a^i may ho nioovorml aganiHt 
him [a Collector of Internal R«tviMin('J in any ronrt, * * * , ^iih the cohI 
and exponsesof Hnit " ThiH crenteM, on pn>p«r ailo\ranco, an obligation to pay the 
amount for whieh fiial jndgnicnt han b«'<Mi giviMi, hot not any intereHl thereon. 

4. When a eane has been takm from th«* Cirenit (.'tnirt to the Snpifme Conrt, upon a 

writ of error, anil the jndgniont f»f the former eonrt lian been Htlirmed b} tho lat- 
ter, and a niandato ban been direeteil to tlir conrt bid4>w, the jinlgiiH'nt thereon 
enteml in the "final jndgment" xtithin thr meaning of Nertion Ut^l* of the Re- 
vieed Statntea. 
^- Idterefit is not allowable in eneb eane during the {H'riod of an nnnereNMary dfiay in 

entering the mandate in the eonrt In^Iow. 
^ When, in tho Circnit Court, intereHt ia carried into a judi^menf, and Hneh judg- 
ment iH, u|K>n a writ of error, atHrmed by the Supreme (Nnirt, ami a mandate in 
directed to the court beIo\%' to carry Haid judgment into eifect with intt^roat 
thereon, the interont ho compounded \h gen«>rally to Im) paid. 

7- Under the act of March li, H7.'i ( H Stat., HI), a claimant, who prewMitH to thp Sec- 
retary of the Treaanry for payment a claim **dulv allowed,*' ami who by oom- 
promiae assenti to a aot-oflf agaiuHt the name, \» ni»t entitled t4> interest on tho 
reKiduo of his claim, the pa3'nient of whii:h ih delayed in eifeeting the conipro- 
miso. 

^ Under said act of March 3, 1475 {Iri Stat., 4^1). inten^st it* only ]iayablo, when tho 
Secretary of tho Treasury ban. on tho pn*wMitation to him for payment of a claim 
"duly allowed,'* claimed a Het-oflf against it of a larger muiu than was tluo from 
the claimant to the UnitiMl States, and this has Ihhmi determined iu a nuit brought 
against the claimant to recover Ihe amount tlemanded by way of Het-otf. 

'- The proiH*r coubtruction of sections IK) and \Vt2ii of the Revised Statutea con- 
sidered. 

^* Whether the Unite<l States is under a legal obli^iitifni in all c:ises, to pay tho 
wholn amouHt of li final jutlgment against a Collfctor of Internal Revenue, pur- 
porting to bo renden-d in :in aelion di'tVnded by tin* pn»per otlierr of the Govern- 
ment, for the recovery of taxes by Hurli Collfftop illegally «'»)lliM:tiMl. — Q-tat^rf 

October 10, 1878, the New York ( -eiitnil and Muilsoii Uivor Uiiilroad 
Company recovercMl a jiidgtiH^nt in the ('iiriiit Court of the Unit^Ml 
"tate*» for the NorthiTii District of N*^nv Vork a;rinrist John Bailey for 
•4tt),432.C8, and for 8l!),.'»0S.;u (M)sts, in all 8.">1S,!U(>.IM). 

lJoveml»er 0, 1882, upon a writ of error, the Supreme (3ourt aflirmiMl 
^id jadgment) *^ with costs [fB U..'iS,] and interest until pai<l, at tli<t same 
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rate per annam that similar judgments bear in the conrts of the State 
of New York^' (Bailey v. Railroad Company, 106 U, S,, 109). 

November 21, 1882, the mandate of the Supreme Court wa8 entered 
in said Circuit Court December 1, 1882, it was (idjudged by said Cir* 
ouit Court, " that the judgment of said Supreme Court • • • is 
made the judgment of this court ; *' and it was further adjudged : 

"That said plaintiff [the Railrond Company] • • • recover of 
said defendant 1518,940.99 with interest thereon from the entry thereof 
[October 16, 1878] at the rate of seven per cent per annum ; which interest 
to the date hereof amounts to 1 149,955.07, together with $445.33 costs, 
amounting in the aggregate to $669,341.39." 

This judgment was rendered in a suit commenced May 23, 1873, against 
Bailey ; for that, on May 13, 1873, he as Collector of Internal Revenue 
illegally exacted and collected $462,720 tax, and $23,036 as penalty, and 
other sums, from the railroad company for a tax of five per centum 
upon the amount of certain dividends declared by said company in 
favor of stockholders, and evidenced by scripcertiftcates ; which sams 
so exacted and collected were paid under protest. 

December 19, 1882, the Commissioner of Internal Revenue, by letter 

to the Secretary of the Treasury, said that: 

^^Two suits are pending against the New York Central and Hadson 
River Railroad Company for recovery of taxes due the United States, 
one for $140,458.59, the other for $174,243.00 • • •. I have, there- 
fore, [for reasons stated] to suggest that, in making payment upon the 
judgment for $669,341.39, the sum of $150,000 will be an ample sum to 
be withheld under the requiriMnents of the act approved March 3, 1875 
(18 Stat., 481). This sum deducted from the $665,996.49 above found 
due leaves $515,096.49 to be now paid. I propose [after making some 
deductions named] to allow the claim for $665,996.49." 

January 4, 1883, the Secretary of the Treasury, by letter to the Com- 

missioner of Internal Revenue, said that: 

*'In view of the fa<*.ts stated I a])prove the allowance and payment 
as proposed by you.'' 

January 6, 1883, by Report Ko. 33,884, the Fifth Auditor adjusted an ^ 

account against the United States for $6(^5,996.49, his certificate stat- — 

ing: 

"For refunding of taxes erroneously assessed and collected, as pe 
schedule No. 909 — final judgment rendered December 1, 1882, payabl 
to the New York Central and Hudson River Railroad Company, 
out of the appropriation under section 3689, Rev. Stat., 'refundin 
taxes illegally collected '" 

January 31, 1883, the First Comptroller certified a balance agains*.^ 
the United States of $495,031.57 payable as stated in said re|)ort " withflci 
out prejudice to any further claim of tlie claimant." 

January 21, 1884, the two suits, above mentioned as pending again 

the Railroad Company, were conipromise<l on the following terms: 

''$65,(»00 as tax, [to bo paid by the Company,] together with all cos 
in compromise of tljc claims of the United States as set up in the t 
suits against sai<l romi)any • • • , provided the said corporati< 
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8haII di8<)ontiniie it« Bait now pendiiifi^ in Haid court Aj;»inMt lat« Collec;- 
tor Weber. The $65,(NNI to k>e He(*epte<l aM tax." 

The snit against Weber was coinnienee<l Octolier 7, 1881, and sou^^bt 
to recover >?:!9,817.89, with intorent fnMn June 17, 1881. Said suit waw 
diacontinued February, 1884, at the co8t of the Railroad Company. 

The total costs in the three Huit» amounteii to 4)ii<^L.54, which in- 
cluded two perceut. ($1,300) coinuii^sion (Rev. Stat., 825) U) the District 
Attorney on said sum of AG.j,0(M). The com[iromisc^ contemplated a set- 
off of said sums of d(K3,000,4-$l,331.o4=:$(M>,:i31.54 against said judg- 
ment. 

March 4, 1884, the (Jonimission(*r of Inti*rnal Revenue, in a letter to 
the Secretary of the Treasury, said, in reference to the Judgment in 
favor of the Railroad Company, that: 

"It was impossible to determine from any i>a|>ers or iveonls in this 
office at the time of the allowance of the ehiim, what itemt^ went to make 
up the amount of the judgment. One item of two thousand, two hun- 
dred and sixt}' four dolbirs and twelve cents (f 2,12(>4.12), supposed to 
consist of costs of distraiiit, wsis assumed to l>e includett in the judg- 
ment, and WHS r^ected (with tlie a4lded iiilei-esl), and the remainder was 
alio well. 

Printed reports of the pro<*eedings 4»n the trial havi* ive4*ntly Ihm'u 
procured, and, from a earefnl examination of these, it wouhl seem that 
tbe jury ma<le mistakes in the computations u])on wliirli their V(»rdict 
was made up. The most im|K>rtant error consisted in allowing; interent 
CD the full amount, four hundred and ei;;ht> thousand, four hundivd ami 
thirty-nine dollars and eighty five cents ($480,430.85) which the plaintiff 
inftistiHl ui>on as having l»cen wnni^fully coHcrted, while at thi* shuh* 
time the jury found the actual amount wrongfully collected to Ikk only 
three hundred and thirty-five thousand, six hundred and fifty dollars 
jUid eiirhtytivc C4mts ($;^'io,<r>0.85). The verdict was thus made to 
include interest at seven per rent, tor neurl.v ten years on one hun- 
<ired and forty-four thoiisan<l. seven hundred and ci;;hty-nine dollars 
(tl41,780.(H)) whirl) iR^lonpMl to the rnite<I States. 

It woulil si>em further that the jury by their verdict returnc<l U> the 

^^rporation tin* costs of i*ertain distraints, which slioiild not have been 

included as daimaf^es, (for the reason that the cor|>oration recoveriMl 

oack only a |K)rtion of the amount collected on the settlement, aiul the 

distraint proceedings were necessary ft)r the collection of that portion 

^ the amount claimed in the suit which the court and jury found Wiis 

^^Sally due the Government,) to wit: the sum of $2,204.12 above men- 

^oned, which the reports now clearly show to have been included as a 

P^rt of the sum wrongfully colIe(!te<l. 

It was held by the Court of Claims in the case of E. Dunne^an r. 
^he U. S. (17 Gt. Cls., 247), in their examination of a refunding claim 
Pi'esented under section 3220, which was base<l upon a judgment of 
^nrt, that:— 

'The judirment ffoes, first, to the ( -omniissioner, umler advice of the 

^^retary, for re-adjudication and allowance; then, if allowed, to the 

^Ccountingf ofKcers for examination and payment • • •. The ac- 

^ountin jT otticers have nothing to do with the jnd;:inent until it lias been 

^-acy udicii ted an<l allowed by the Commissioner ami Secn^tary. Nor 

^i*e these latter oflicers Ixmnd by it. It is fully in their discretion to 

rtlow or disallow payment. Witii them the verdict of the jury and the 

^rtiftcate of the judg^e anunint only to persuasive evidence. They can 



140 First ComptrolUv^H Office^ Treasury Department 

go behind them both and inquire into all the facts, circumstAnces, and 
allegations that may assist in coming to a correct conclusion.' 

In the same case it is said, however, that, in a case where a certifi- 
cate of probable cause U granted and a claim is presented to the Sec- 
retary under the ])rovisions of section 989, Rev. Stat., the 'judgment 
and certiHcate, properly obtaine<l, undoubtedly create nnder the law an 
obIi&!ation against tlie government in the nature of a contracL Such 
a judgment is a.s binding upon the accounting officers and the United 
States »s a judgment of this court.' 

At the time of the examination of the present claim in this office, in- 
quiry was made of the clerk of tlie court in which the judgment was 
rendered, whether a certificate of probable cause had been giant4Ml. 
He replied that none had been. But now, upon reference to the printed 
record of the (^)se, page 835, it appears that the clerk was mistaken, 
and that a certificate of probable cause was asked for by counsel for the 
United States, and was granted by the court. 

In view of the doubt [which] I feel as to my anthority to revise the 
judgment in this case, and ot the fact that a certifiC4ito of probable 
cause was entered, which, as was said in the case of U. S. v. Sherman 
(98 U. S., 565), practically converted the judgment into a claim against 
the government, payment of whicdi, even according to the understand- 
ing of the Court of Claims, could have been demanded and recovered 
from the Secretary' of the Treasury under the provisions of section 989, 
Rev. Stat., I have concluded not to attempt a re-adjudication of th^ 
rights of the claimant under this jmlgment, unless advised by yen 
to do. 

The suit in which the judgment was recovered, it is true, was againsl 
Collector Bailey jiersonally, and, so, the ju<lgment was rendered. Thi 
United States, however, employed counsel and took charge of the 
both in the Circuit Court, and in the Supreme Court of the 
States which affirmed the judgment below. Aside from my belief i' 
the conclusive effect of judgments between the parties actually litigai 
after they have had their day in court, it seems to me that it would 
improper and unjust in this case to attempt, by an analysis of the itei 
which may be supposed to have been considereil in nmking up the 
diet, to find an error with a view to correcting the judgment: Isr, K> 
cause the United States really defended the case; 2d, It is too late f^ 
Mr. Bailey to attempt in any wise to correct the judgment^ it haviK mg 
been affirmed by the Supreme Court; 3<1, If there was a eertiflc;ite «f 
probable cause, it wouhl seem that the United States is bound fort^ft^e 
whole judgment as affirmed; an<l 4th, If there was no certificate of 
probable cause, then, if tlie United States does not pay the judgmem.Bts 
the Railn)a<l Company can issue execution against Mr. Bailey, and 
lect from him a judgment ol)tained in a cause, the defense of which v 
taken from him by the government. 

My own view then is, that the Railroad Company is entitle<I to 
paid the full amount of its judgment, le^s the amount to be d«Hluct>«5<l 
pursuant to the terms of the compromise, and this independently" ^ 
whether at this late day we can find a probable error in the verdicts ^ 
the jury." 

The United States was notified of, and defended, the suit agaii*^ 
Collector B.iiU»y. March 22, 1884, the Secretary of the Treasury, re- 
ferring to the view above pivsented of the opinion of the Court of Clai W 
in DuLnegan's case (17 Ct. CI., 253), said: 

** I think it ft his vi(»w | carries too far the effect of the opinion. • • 
Is the court to be nn<lerstood as AAyuv^ \\\<iTc^t\\ait^ when the gover*^* 
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ment has l>een notified of a suit npiinstan officer and ha» assumed and 
carrieil on the defense of it, the Secretary and Commissioner are not 
bound by that judgment, and may nmler section i^220, Uev, Stat., dis- 
ref^tnl the jud;;ment, and revise tlie chiim and treat it as arising for the 
first time on the presentation of the judgment for pnymentt • • • 
Bat, in u case where so hirge an error is alleged, it is worth while to try 
to abate the evil effects of it. So I think that the Commissioner should 
mal&e the attempt.'' 

March 31, 1884, the Commissioner of Internal Bevenue, in a letter to 
Joseph H. Choate, Esq., Attorney for the Kailroad Company, said 
that: 

**It now appears, as your statement shows, that the jury deducted 
from the gross sum claimed by the plaintiff, which was $i>44,22LG8, the 
sum of $144,789, * which is five per cent. u])on $2,8{)5,780, the entire 
amount of the items claimed by the counsel for the Collector, as profits 
usc^l for construction.' 

The de<luetion of $144,789 left $499,432.08 which is the amount of the 
rerdict. 

The $(M4,221.G8 claimed by the plaintifif includes $480,439.85, alleged 
to have been impro]>erly collected, and $l(>3,781.83 interest thereon from 
M[&iy, \H1^, to the date of judgment. It would appear, then, that the 
jiiclgment included interest for more than nine years upon $144,789, 

liich the jury declared by their verdict to have belonged to the United 

ates; in other words, the deduction of the $144,789 shouhl have been 

Driade before existing the interest, but was nor, in fact, made until after- 

^w-anl. The interest on $144,789 lor nine and one half years at seven 

I^crcent amounts to about $9(>,(MI0. 

Itwoulil seem further that the sum of $2,264.12, which is believed to 

r^presiMit that part of the original sum collected which was ap])lied to 

5^<^Ht8 of distraint, was included in the total amount of the verdict. Ji 

19 thought that this item ought not to have been so included. 

This item of costs, with the interest thereon, added to the $9G,000 

^^ve stated, gives a total of about $100,000 as the amount of sui>poded 

®«Tt)r in the venlict. 

• •••••• 

The error which appears to have been committed is a very large one, 
^^d 1 respectfully suggest that you come here, and in person present 
yptiT views ot the question, unless the officers of the cor])oration shall 
the error, and consent to its correction." 

The liiiilroad Company did not consent to any correction. 



^^cisiON BY William Lawrence, First Comptroller. 

If the claimant in this case is entitled to payment of the balance 
^*Hime<l on the final judgment of the Circuit. Court, the questions will 
^^^— (1) whether interest is to be computed thereon at six or seven 
iHsr centum, per annum, aud (2) how, and (3) up to what time, the com- 
putation shall be made f 

The afiirinance of November 0, 188J, by the Supreme Court deter- 

'^iaes that the Railroad Company shall have interest on its judgment 

Until paid, at the same rate per anuum that similar judgments bear 
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in the courts of the State of New York.'' This is the contioUiag deter- 
mination, even as against the form of entry of the mandate in the Gircoit 
Court. And in New York judgments in cases of this character, ren- 
dered after January 1, 18S0, bear intereist at only six per centum per 
annum. The New York Statute of June 1879 (Cb. 538), which by the 
terms thereof took effect January 1, 1880, provides that : 

^< The rate of interest upon the loan or forbearance of any money, 
goods or things in action shall be six dollars upon one hundred doilftrs 
for one year, and after that rate for a greater or less sum, or for a longer 
or shorter time : but nothing herein contained shall be so constmed as 
to in any way affect any contract or obligation made before the passage 
of this act. 

All acts or parts of acts inconsistent with the provisions of this act 
are hereby repealed." 

Prior to this, the rate of interest was fixeil at seven per cent., by a 
statute in other respects in the same terms. The judgment of the Sa- 
preme Court, rendered November 6, 1882, gives to the Railroad Com- 
pany interest thereon ^^ at the same rate per annum that similar judg- 
ments bear in the courts of the State of New York." The suit which 
resulted in said judgment was in tort^ and was commenced May 23^^ 
1873. If no change had been made in the statute, the interest on tiki 
judgment would be at the rate of seven per centum i>er annum. Thus, 
the question is presented, whether the judgment-rate of interest at sevei 
l)er cent, under the original judgment in the Circuit Court October 1& 
1878, is '^ a contract or obligation" which ciui be changed by statute. IT^ 
has been said, that, << a judgment is a contact of the highest natni 
known to the law " (Taylor r. Boot, 4 Keyes, 3^15, 344), and, as snch, fi. s 
beyond legislative control or interference (Burch r. Newbury — 10 N. Y~ •^ 
375-^92, approved in Prouty v. Lake Shore and Michigan Sontherr-xi 
Railway Co.— 33 N. Y., Supreme Ct. [26 HunJ, 540), In Erwin v. Tb^e 
Neversink Steamboat Co. (30 N. Y., Supreme Ct. [23 Hun], 578), the S 
preme Court of New York held that the act of June, 1879, did not 
the interest to be comjiuted upon a verdict recovered in an action oftm 
given by statute for an injury causing death which happened prior to 
passage of said net of June, 1879. The Court of Appeals, however, mn 
Salter v, Iltica and Black River Railroad Conii>any (86 N. Y., 401), hel. 
that the act of tlune, 1879, was applicable to snch cases, and reduced t* 
rate i»f interest to six per cent. In Pi*outy p. Lake Shore and Micliigaa^n 
Southern Railway Company (33 N, Y., Supreme Ct, [20 Hun] 546), tJ»« 
Supreme ( :0urt of New York held that, on a judgment in tort rendef'^^^ 
January 20, 1873, interest continued at seven per cent, after January ^? 
18S(), and, hence, that the act- of June, 1879, Hid not reduce the rat^ ^ 
interest on the jndtpnent, fii Suiter v, Utic:i and Bh^ck River Railro^-^l 
Company (SO N. Y., f II Sickels|, U)l ; s. o., ")!) 7</., 631; s. c, 75 Id., 3T33f 
the Court of Ai)peal8 on one point overruled Erwin r. The Ne vers io^ 
Steamboat Co. (;5() N. V., SupnMut* Ct. [23 Hun], 578), and decided tlirf*^ 
the intenwt on the rifjht of action in tort aceruinj^ under a atatute befi>c« 
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the act of Jane, 1879, was governed by Haiti act, aud, lience, that the 
rate of interest thereon was only six per centum ; and the conrt Siiid 
that : *' The proviso [to the act of June, 1870J, excepts an obligation made 
before the passage of the act. Tliis language is inappropriate to des- 
i^ate a liability for a tort^ vreated by law [statntej, and not by the 
agreement of parties, express or iinplieil.^ 8ee 8ui>ervi8ors of Onon- 
daga r. Briggs, 3 Den., 173. 

In the case of First National Bank t*. Fourth National Bunk (89 N. Y., 

[44 SickelsJ 412; k. c, 31 N. Y., SnpnMue Ct, [24 linn] 241; s. c, 23 

/A, [16 Hun) aVJ; 8. c, 77 N. Y., 320), the same retroactive effect was 

given to the act of June, 1879, as applied to a came of action in tort 

bearing interest prior thereto, although an action teas pending thereon 

in court when said act was passed. It was held that interest should be 

computed at six per cent for the ichole pcriwl allcM* the cause of action 

accrued. The statute of 1879 does not ^Mn any way affect any contract 

Of obligation maile before'' its passage. This is expressly so declared 

in the statute, and such is the law without reference to any express 

provisions. A st-atute eanuot change 'Miny contract or obligation'* 

(Iteese et al. r. Rutherfurd, 90 N. Y., [45 Sickelsj (i44). Some of these 

questions were re-examined and finally set at n>Mt by a later Oise. 

In the CJise of O'Brien r. Young et aL (95 New York, 428) decided 
April, 1884, it appeared that the plaintiff i-ei^overed Judgnietit Ft^bifiary 
10, 1877, against defendants. The New York Statute of .lune, 1879, 
(Laws of 1879, chap. 538) which took eff(*rt January 1, 1880, reduced 
. the rate of interest from si^ven to six ]>er (uriit. per annum. The ques- 
tion io the case was: whether the plaintiff was entitled to interest at 
seven per cent, on the ju<lgment after January 1, 1S80. The syllabus 
ia as follows: 

TTpon a judgment renden^l ])rior to the passage of the act reilncing 
the rate of interest to six |»er C4Mit. ((.'hap. ."l'SS, Tiaws of 1879), the Judg- 
ment creditor is entitled to interest at the old rate, seven per cent., up 
to January 1, 1S80, when that act went int^) effect, but only at the re- 
daced rate, six per cent., thereafter. (Miller and Danforth, JJ., dis- 
senting.) 

A judgment is not a ^^contract or obligation"* within the exception in 
aaid act. (Miller and Danfortli. J J., dissenting.) 

ItseemM^ that those wonls apply only to contracts ov obligations rest- 
ing upon the voluntary mutual a;;rei*nient of the parties. (Miller and 
Danforth, JJ., dissenting.) 

A judgment is »n obligation of record, and interest thereon is given, 
Hot on the principle of implied contrart^ but as damages for delay in i>er- 
forming the obligation, tlu* nnsisure of which is the Htatutory rate. 

Earlj J«, in deciding the case, sx'ul: 

By the decided weight of antlinrliy in this Hlatc where one contracts 
^P«y a principal sum at a crrtain future time with interest, the inter- 
^t prior to the maturity t)f th** contract is ])ayabh' by virtui* of the 
^ntracr^ and thereafter as dainagt^s fnr the l»re;icli of the contract. 
(Mawmber r. Dunham, S Weinl., .ViO; I'nited States Hank r. Ohapiii, 
' W.,471; Hamilton r. Van Kensselaer, 4:5 N. Y., L*li: Hitter i\ Thillips, 
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53 Id.y 580; Southern Central R. R. Co. v. Town of Moravia, CI Barb. 
180.) And such is the rule as laid down bv the Federal Supreme Court. 
(Brewster r. Waketield, 22 How., [U. S.] 'll8; Buruhisel r. Finnan, 22 
Wall., 170; Holden r. Trust Co., 100 U. 8., 72.) The same authorities 
Bhow that after the maturity of sueh a contract, the interest is to be 
computed as damages cacconlin<; to the rate prescribed by the law, and 
not according to that j)rescril»ed in the contra»*t if that be more or le88. 

But when the contract provides that the interest shall be at a speci- 
fied rate until the principal shall be paid, then the contract rate fjov- 
crns until payment of the principaf, or until the contract is merged in a 
judgment. And where one contracts to pay money on demanil " with in- 
terest," or to pay money generally *' with interest," without specifying 
time of payment, the statutory rate then existing becomes the contract 
rate, an<l must govern until payment, or at least until dennind and 
actual default, iis the parties must have so intended. (P«iine v. OiiS- 
well, 08 Me. 80; 28 Am. Kep. 21 : Eaton r. Boissonnault, G7 Me. 540 j 
24 Am. Kep, 52.) 

If, therefore, this judgment, the amount of which is by its terms pay- 
able with iiiterest, is to be treated as a contnuit — as a bond executed 
by the defendants at its date, then the statutory rate of interest exist- 
ing at the date of the rendition of the judgment is to be treat^id as part 
of the <;ontra(;t and must be paid by the defendants acconling to the 
terms of the contract, ♦ • • 

But is a judgment, properly speaking, for the purposes now in hand, 
a contract? 1 think not. The most important elements of a contract 
are wanting. There is no aggregatio meniium. The defendant has not 
voli/litarily assented. All the authorities assert that the existence of 
parties legally capable of contracting is essential to every contract^ and 
yet they nearly all agree that judgments entered against lunatics and 
others incapable in law of contracting are conclusively binding until 
vacated or Reversed. In Wyman r. Mitchell (1 Cowen, 310), Suther- 
land, J., said that ^^ a judgment is in no sense a contract or agreement 
between the parties." In McCoun v. the New York Central and Hud- 
son Kiver Railroad Company (50 N. Y., 170), Allen, J., Kaid that "a 
statute liability wants all the elements of a contra<;t, consideration and 
mutuality as well as the assent of the jjarty. Even a judgment founded 
upon contract is no contract." In Bidleson r. Wiij^tel (3 Burrows, 
1545-1548), it was held after great deliberation and after consul tsit ion 
with all the judges, Lord Manstield speaking for the court, ^^ that a 
judgment is no contract, nor can be considered in the light of a cson- 
tract, i'or judicium rcddiiur in invitumP • To the same eft'ect are the fol- — 
lowing authorities: Rae p. llulbert, 17 111., 572; Todd v. Crumb, 



Mcljean, 172; Smith r. Harrison, 33 Ala., 700; Masterson v. (xibsoo,^ 
5C Id. 50; Keiih r. Estill, Port., 009; Larrabee r. Baldwin, 35 Cal.^ 
150; In re Kennedy, 2 S. C. [N. S.] 220 ; iState of Louisiana v. City o: 
New Orleans, 100 U. S., 285. 

But in some decided cases, and in text-books, judges and jurists hav 
frequently, and, as I think, without strict accuracy spoken of judgment 
as contracts. They have been classilicd as contracts with releience t( 
the remedies upon them. In the division of actions into actions ex 
tractu and cjr delicto^ actions upnn Judgments have been assigned to ib 
former class. It has been said that the law of contracts, in its wide 
extent, may be regarded as including nearly all the law which regnlat 
the relations of human life; that contract is coordinate and conime 
fiunite with duly ; that wliatcvci- it is the <luty of one to do he may 
deemed in law to have contracted to do, and that the law presumes tb 
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every man undertakes to perform what reason and justice dictate he 
shoald perlbrm. (1 Pars, on Cont., 0th ed., 3; 2 Bhicks. Com., 443; 3 
Jd., 160; McCouu r. N. Y. C. & H. R. R. Co., nupra.) 

• •••••• 

As no intention can be imputed to the parties in n^ferenc^ to the 
clause in the judgment requiring payment '^ with intereHt " we may in- 
qaire what intention the court ha<]. It is plain that it couhl have had 
no other intention than that the judgment should draw the statutory 
interest until payment. It cannot l>e presumed that the court intended 
that the interest shouhl )>e at the rate of seven per cent, if the statutory 
rate should become less. 

That there is no contract obligation to pay tlie interest upon judg- 
ments which is beyond legislative interforiMice, is shown by legislation 
in this country and in England. Laws have been passt^d providing that 
all judgments should draw interest, and changing the riit4' of interest 
upon judgments, and such laws have been :ip[)lied t(» judgments exist- 
ing at their date, and yet it was never snp]K)scd tliat such laws inipaii*ed 
the obligation of contracts. 

It is claime<l that the pn)vision in section L (»f the act of IS71), which 
Kducetl the rate of interest ((Miap. ih\S) saves this judgment from the 
operation of that act. Tiie provision istliat '* nothing herein contained 
shall be so construed as to in any way atVect any ri»iitrart or obligation 
made before the passage of this act.*' The answer to this claim is that 
here there was no contract to ]>ay inteivst at a!iy giv4»n rate. The im- 
plied contract, as I have shown, was to pay such interest as the law 
pre8cril>e<l, and that contract is not atfe(;ted or interfered with. 

The provisions of the sUitute, which except from its operation con- 
tracts or obligations existing when it tcmk effect January I, 188(), show 
that it was designed to operate on all other ^^ things hi action^ then ex- 
isting. When the statute t<H)k efiect, the original judgment of the Cir- 
cait Court in favor of the railroad company had been rendered. This 
JQdgmeut of October IG, 1878, in favor of the clainnmt would, under 
the statute then in/arce, bear interest at seven i)er cent. It nniy possi- 
Wjf be urged that this wan modified by the judgment of the Supreme Court 
^atto bear interest only at the rate of the aet of June^ 1879. It may be 
^U'ged that this is the reasonable construction of the judgfnent of the Su- 
P^eme Courts and that the judgment thereafter rendered by the Circuit 
Court on the mandate of the Supreme (3onrt is the '* final judgment^ 
(Schell V, Cochran, 107 U. ft., 025). It may be urged that the rate of 
'^terest fixe<l by statute in force at the date of the final judgment con- 
^i*o1h, and that this flinil ju<lgment itself is eont rotted by the ju<igment 
^f the Supreme Court. The Constitution docs not prohibit a change in 
^^e rate of interest on existing judgmentn^ nor on rights of action in tort 
Siven by statute. A right of action, which arises from express con- 
^'^t, from usage annexed as an incident to a contract, as interest may 
^ (Young r. Godbe, 15 Wall., 5<i2), or from the principles of //<e common 
^te, is a vested rights which cannot be taken away by statute (Cooley, 
^^nsLLim., [362] 449). lint the right to interest existing only by /orc0 
Va statute^ and not by common law, in a cause of action in tort, whether 
^Uch cause ot action exist at common law, or be given by statute, uiay, 

6LAWB LO 
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at any time before final judgment, be taken away by statute. Th 
no vested right in statutory privileges (Satterlee v. Matthewson, 1 
380; s. 0., 16 Serg. and Bawle, 69; Gordon v. United States, 7 
188; Chorpenning t?. United States, 94 U. S., 400; Cooley, Const. 
[383] 429). If, therefore, the right of action in this case exists ai 
mon law, yet, as the right to interest thereon does not exist at co 
law, but by statute, such right to interest may be taken away by 
islative act. And hence it might with some plausibility be im 
that the original judgment of the claimant bears interest only 
rate of six per cent, per annum. The final judgment on the ma 
evidently construed the judgment of affirmance by the Supreme 
as intended to give interest at seven per centum. The question wl 
this was a proper construction, might, if necessary, have been re 
by writ of error (Hawkins r. Blake, 108 U. S., 422). If the affiri 
had been by the Supreme Court i)rior to January 1, 1880, the ol 
of seven per cent, per annum would have continued to the latt'ei 
The proper construction, however, of the judgment of aifirman 
the Supreme Court is, that it gives effect to the original judgm 
the Circuit Court precisely as it was therein rendered, and thai 
sequently said judgment bears interest at seven per cent. i>er a 
from its date to January 1, 1880, when the New York statute of 
1879, took effect, and that since January 1, 1880, the judgment 
interest at six per cent. only. 

The claimant demands interest on t)i^ judgment "until paid'' I 
United States, especially by force of the act of March 3, 1875 (18 
481), and in consequence of the delay and proceedings rehitive 1 
compromise of the three suits mentioned in the statement of this 
It is clear, that, without reference to the compromise meutionec 
claimant is not entitled to interest iifter the date of the final jud^ 
rendered December 1, 1882, in the Circuit Court on the mandate < 
Supreme Court. The rights of the claimant are pres(5ribed by s€ 
3220 of the Revised Statutes, which gives a right, on proper allow 
to payment of " the full amount of such sums of money as may 
covered against him [the Collector] in any court * * • , wit 
cost and expenses of suit." In a case of like character on a si 
statute, the Supreme Court said, of the liability of the Gover 
that: 

" It is an obligation to pay the amount recovered, that is, the an 
for which judgment has been given. The act of Congress says nc 
word about interest • ♦ ♦ . And the interest is no part c 
amount recovered. It accrues only after the recovery has been 
njnited States r. Sherman, 98 U. S., 5G7; Schell's case, 4 Lawi 
Compt. J)ec., 575). 

The judgment in the Circuit Court, October 16, 1878, included in 
on the original claim to that time. Assuming that the claimu 
entitled to interest on the original principal-sum due to it^ unti 
final judgment in the Circuit Court on the mandate of the^Sup 



OUigaiian ofJudgfuent agaiwit CoUevior — .V. Y., itr., B. R. Co.^h Cane. 147 

Oourt, is interest to be computed to that time on the interest ho included 
in ike judgment of 1878, or only on tlie prineipul of the claim embraced 
iu the judgment f The chiini in this cjise is for payment of the amount 
lecovereil a*j^ainst the Colh*ctor by the Anal .jud^^ment entered on the 
mandate; as to which, S(*ction [Vl'2,^\ of tlie Ivcn'ised Statutes authorizes 
the ])ayment of ^^ the full annmnt of Hueh sums of mon(*y as may Ik"! 
recovered against him [the Colh*ctorJ in any court, • • • with the cost 
aD(l expenses of suit.** This iurhidrs the whoU' amnuiit carried into 
thetinal jmigment entered in the Circuit Court on the mandate of the 
Snpreine Court. It is the •* tinal Jud^rmi'iit " (Seliell r. <'ochnin, ItiT U. 
S., G25). One object of section .'('JJO nf thi* Kevist^d Sratutes is, to 
indemnify the Collector, a;rainsc wjiom jihl^rnuMit is rendered, from 
losR; another is t<i re imbnrse the riti/eii who has been comjielled to 
I)ay an illegal tax. In those, einruits. then*fore, in which tlie practice 
is to carry accrued interest into the gross sum of ilu^ (U'iginal JudguH*nt, 
and then to compute intiM-est on this gross sum from tlie dale of such 
ori{|:iiml Judgment until the final Jndgnient on a mandate of the Supreme 
Court atter the attirinance by the latter court of tlu» former judgment, 
itig lawful to pay the amount of such final judguuMit with interest so 
computed.* 

The question now arises, does tin* act of Man'li .'$, 187.1 (ISStat., ISl), 
on the facts of this case, give the (*laimant any right to interest o\\ the 
final judgment f He can take under the statute only such rights as it 
gives, on the conditions which it n-tpiires. Whatever rights ai*e given, 
are si)ecial and statutory, and arc not to be cidarged beyond the 
provisions of the statute. This statute provides, in su)>stanc(*, that, 
^lii'u a claimant, who is indebted to rlie I-nit(Ml States, asks the Sec- 
retary uf the Treasury for payment of a ** claim tbily allowed,'* it shall 
be the duty of the Secretary to withhold paynuMit of .in amount of such 
claim equal to the debt thus din^ to tli<* Tnitcd States; and that if the 
claimant assents to such setoff, it shall be made. In this case, the 
claimants judgment wa^ prcsent<rd tt> the Secretary of the Ti-easury 
for payment, and the claimant was indebted to the Cnited States, 
Uid, after some dehiy, tnially consented to a set off of an amount agn^ed 
on. No statute gives the claimant any right to interest in the case 
stated. No provision is made for iutcn»st in ease of d«»lay in pioeuring 
tlieoMenf to the set-off. Interest is proviiled for only on a different 
^tateof facts. The statute also provides, that, when the claimant in 
tte case stated '*n»fuses to ecMisent ti» tin* sei tjfV," thru tin' Si'cri'tary 
^ball withhold paynuMit of a snilicient amount o\' the elaim against the 
United States, and cause suit to bi* emnmenced against tin* elainiaut 

*The orif^iiiEil jiuijjiin'iit of (»itnln'r l»j, l"*?"^. niKlniiliirilly inrliiilnl inli'n^f nmi- 
Pot«ilat HcviMi piTroiit. 'IMit' Jml^iiii'iit of atlinii.'iDiT hy tlio Siipri'iiii> Court. :iiul tlio 
'U\iaei|ui.>nt jiul;{iiiftnt in tlie (-iiMniit <'i»iirt on tlit* inaihlato of tin' Snpri>iiir CouK, do 
'^tuliininate from thu mjuiI ori;;iii:il jrulj^iumt of OiitoInT 1<J, Ir"*-. thi' (»iie per wwX. 
illegal interest iiicluilinl t lutein. 
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f 
or the sum alleged to be due from him, and to be prosecuted to ftna! 

judgment. It then provides that: 

**If in such 'action judgment shall be rendered against the Unite 
States, or the amount recovered for debt and costs [against the elaiicr^. 
antj shall be less than the amount so withheld * * * 9 the balanc^.^* 
shall then be paid over to such plaintiff [claimant] by such SecretaKr-x* 
with six per cent, interest, thereon for the time it has been withheld 
from the plaintiff [claimant]." 

Thus, when a claimant against the United States is illegally denied 
payment of a sum due to him, awaiting the delay of a suit against hiiQ^ 
which finally determines that money has been illegally withheld fron 
him, he shall, in such casCj have six ])er cent, interest on the amount so 
withheld. This is not the case of the present claimant. There is a 
manifest difference between the delay necessary in arranging a set-off 
by consent, and the delay caused by a suit showing that money is im- 
))roperl3' withheld. In the former case, the delay may be as much, or 
more, the fault of the claimant as, or than, of the Government. Where 
the Government is not in fault, there is no just ground for charging it 
with interest, in the latter case there are wrongful dela^^ and defaalt 
by the Government. The Supreme Court has stated the general rale 
in such cases thus: 

"Whenever interest is allowed either by statute or by common law,^ 
except in cases where there has been a contract to pay interest, if i< 
allowed for delay or default of the debtor^ (United States r. Sherman, 98 
U. S , 5G7). 

This statement shows the general purpose and policy of interest statutes* 
The act of March 3, ld75 (J.8 Stat., 481), is an interest statute, and is to 

*The ^^coinnion law'' rofcrred to is 8uppose<l to be ii iiBa[re or cuatom to pay intenfC -• 
where snch usage or cnstoui may exist. Thus in Young r. Oodbe (15 Wan., 565) th. ^ 
court- Biiid : 

** If there is no ntatut^) on the subject, interest wiH be aUowed by way of dania 
for unreasonably withholding payment of an ovcnlue account. The rat« must be fl 
reasonable, and [2] conform to the custom which obtains in the cooimunity in dea 
iugs of this character." 

This places the right to interest on contract — not on common law — ^aa distiuct 
the right to intt^rest ari.sing by usage. Thus, it is admissible to prove by imnil *'aD 
usage or custom by which incidents not expressly mentioned in any contract are tcT 
nexed to contracts of that di'scription ; unless the annexing of such incident to bup 
contract would be repugnant to or inconsistent with the express terms of the co! 
tract" (St4>plu'n, Ev., Art.Ui); ;;> Wharton, E v., 1)69, 970; 1 Green leaf, £v.,S.S94; Ol 
aufl MisMouria Indian case, ;"> Lawrence, Compt. Dec, 493; Bispham r. Pollock, 1 SL 
Lean, 411). 

This rule of the law of contracts is as applicable to implied contracts growing oat 
the dealings of ]iartioH, as to express contracts. Interest is not allowed by comm^ 
law indei)endently of usage. Thus, in Brewster r. Wakefield (:22 How., 127), a qa 
tion arose as to the right of the payee in a promissory note to interest after its 
turity. The court wiid : 

'Mf the right to intereHt depended altogt^thcr on contract, [as to which then* ^ 

none,] and was not |X"verned by [statute] law • • • ^ the appellee [payee of ^ 

Dotc'} would be entitled to no interest whatever after the day of payment.'' <^^ ^ ^ 
Panoua, Coiit,, cd., 102, [111]. 
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be construed in the light of the purpose and policy stated when, as the 
&cti8, there is nothing in its terms re<iniring a different (^instruction. 
The claimant Is not entitled to interest on its tiniil judgment. 

The most imiK)rtant question in this (tiise is this : is the (roverninent 

under a legal obligation to pay the whule amount of the judgment rcn- 

Uered against Collector Bailey, or is it competent to go back of the 

jadgment to ascertain the proper amount to be paidf If the payment 

is aathorized by section 9<S9 of the Revised Statutes, it is ch*ar, that, 

softer a certiAcate of probable cause, the judgnuMit is conehisive of the 

£^naount to be paid. The language of this section is imperative, thus: 

*'Th6 amount so recovered shall^ upon final judgment, be provided 
and paid out of the proper appropriation from tue Treasury-' (I)un- 
negau's ease, 17 Ct. CI., 254). 

There are some considerations which show that said section only ap- 
I>1 ies to judgments recovered against olUcers of the revenue from cuntomH. 
7lins, in Campbell r. James (18 Blatchf., 190), it was held tluit: 

"The words *ofticer of the revenue,' in section 9S9, mean only an 
ofiBcer of the revenue from customs." 

This was the sense in which said wonls were used in the statute from 

hich said section was takiMi. Section '*Vl'li) of tlie Revised Statutes 

Bs make a special prorision as to tlu^ payment of judgmt*nts against 

ternal revenue otlicers; and, by wellsettUHl rules ot'construetion, the 

ro sections mentioned are to be so construed, that the lattrr shall have 

** siu effect not embraced in the other, so that e;u;!i may have • • • 

separate purpose'' (nuidekoper\s ease, second, .'i Lawrence, Compt. 

ec, 1G9). It is not to be assunuMl, witlicmt clear language requiring 

it;, that CongiHsss htis made <luplieate provisions on the same subject. 

For the purposes of this ease it should be held, that section 989 doi^s 

Hot apply to in ternal -n* venue ottieers. 

It is more difTlcult to ascertain the etleet of sertion :VS2i) of the Ke- 
vised Statutes. On general princMples of law, a judgnu^nt is <M)n(*Iusive 
only as between parties and privies (Wells, Res Ailjudivata and Stare 
DeeisiSj sec. 12). The United States is not a ]»arty or privy in the judg- 
ment, and, hence, is not, on general principles, eoiududed by the same. 
If, however, the Government stands in the ]>osition of a warrantor 
that its Collector of Internal Revenue will observe the law, then a jmlg- 
ment against such Colleetor for a violation of the law, rendenid in a 
cause defended by the proper otlicer of llie I'nittMl States, seems to be 
conclasive (Wells, Res Adjudhafn and Starv /hrisis, see. ll;{). Sec- 
tion 3220 of the Revised Statutes provides that : 

^' The Commissioner of Internal Revenui', subjeet to regulations pre • 

I Kribetl by the Secretary of the Treasury, is authorized • • • to 

^ • • pay backall taxeserroiieously or ilN»gally • • • eollerted, 

I • •; also to repay • • • tlu» full amount l»f such sums of money 

?• niay be recovered against him [a ColleetorJ in any court, f«u' any 

"Eternal taxes collected by him, • • •; also all thimages and costs 
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recovered • • • in any suit brought against him by reason of any 
thing done in tlie due performance of his official duty." 

There are some grounds for holding that this provision does not im 
pose an absolute obligation on the United States topa}' the whole amoun 
of ki judgment against a Collector of Internal Revenue. The lauguag( 
of this section is different from that of section 989, which declares tha 
"the amount ♦ ♦ • recovered ^/mZ/, ♦ ♦ • be • • • paid'^ 
Section 3220 does not, in terms, impose a similar imperative obligation 
but only authorizes the payment by an officer. Section 989 requires i 
certificate of probable cause for the protection of the Government 
while section 3220 makes no provision for such certificate (Dnunegan'> 
case, 17 Ot. 01., 259) ; front which the inference may arise that the lat 
ter section does not imi)ose an absolute liability on the Government 
Section 3220 extends, not only to taxes illegally collected, but also U 
damages recovered against a Collector *' by reason of anything done ii 
the due performance of his official duty." The record of a j udgment ma^ 
not, and generally will not, show whether the act complained of wai 
" done in the due performance of his official duty " ; and, hence, it wouh 
seem that there must be authority to ascertain this fact. - The expressioi 
in section 3220, that " the Commissioner • ♦ • , subject to regula 
tions prescribed by the Secretary ♦ • ♦ ^ in authorized^ # # • 
to * * * l>iiy"> carries tlie idea of discretionary \toy^ev to judge at 
to the cases in which x)ayments will be made, and as to the amounts 
thereof (The Peoide v. Board of Supervisors of Herkimer County, 5( 
Barb., 454; Jordan's case, 19 Ct. CI., 119; s. c, 3 Lawrence, Compt 
Dec, 374 ; s. c, 4 Jrf., 580). The duty to examine a claim is imi)erative 
but the conclusion to be reached, as to the right to, and extent of, th< 
payment to be made, requires the exercise of discretion. The authorizec 
regulations of the Secretary of the Treasury would seem to be withoui 
purpose, unless this discretionary authority existed. This view is evi 
dently sust.aiued by the opinion of the court in Dunnegan's case (17 Ct 
CI., 258). And see 3 Op. Att.-Gen., G35; 4 7(7., 280; Gordon r. Unitei 
States, 7 Wall., 188; Chorpenning v. United States, 94 U. S., 40C 
And, according to the construction by this office of the powers of th- 
accounting officers, they have the same authority to examine a refunc 
ing claim* and pass on its legal merits as the Commissioner of Interne 
Revenue (Malakof Bitters case, 3 Lawrence, Compt. Dec, 135). 



•This is ii question wliicli .'vccoiintiiiji^ orticers are iiecossarily coiiip(i11(Ml to deci«fl 

It is dilHcult to porct^ive how tlie qiiostion can ariso i», or be <h»ci<l«Ml by, any cous 

iiulesa possibly on w*flMf7aMiMH. Th«^ SupriMue Court in a rase involving a some wIa 

simibir question— United 8tatos r. Savings Bank (1U4 U. S., T,\\\) — said that: 

*'Whrnu?r tills [tlie Coniniissiouers] allowani'O is coneluRive on the other office 
[areounting othfers], tliroiigh whose hands it must ni'eessarily ]»ass before it can ^ 
paid by the Treasurer, we ilUl not thin [in United States i\ Kanfninn, 9^5 IT. 8., 5fc5 
and neftl not now, (hvidc. All we said then, and all wo say now is, that, if payinonlL- 
not niatb', by r«*ason of th«' refusal of any of the ndioers of the department to paH8 • 
pay the elaiin after it lias once been alI«»wiMl by the (yoniinissiom^r. the allowance i»t< 
be used an the /m"*i/» <»f an action against the United States in tlw Court of Claiina^ whoJ 
it will hv. prima facie evidence of the amount that is due, and put ou the governm*'! 
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There are considerations of great woif^lit looking; to a conclusion dif- 
ferent from that above intimated as to the oh1i;ration of a Judfrment 
against a (Collector of Internal Revenue which se«Mn to re;;ani sucli jud^^. 
mentas ccmclusive. But it does not now seem ntHM»ssary to pronounco 
any definite opinion on this question. A l<*anuMl Jud^^c has said that : 

"It is the undouht^'d ri^ht and tluty i)f the < Comptrollers • • •j 
to reject, in whole or in i»art, as their judgment dictates, all those 
claims which they have reason JiMi» caus«» to suspoct to be tainted with 
fran<l, or to which th(»y beli«*ve there mnif he substantial defenses in 
law, or an to the rnlidili/ of trhieh they are in ttout>t'^ (LiMigwill and .lolin- 
sou's Cases, 17 Ct. <.J1., -1>1; 4 Lavvn'Ui-e, (/ompt. Dee., Introduction, 
XXXI 1). 

Whether this presents a proper view of the <luti«»s (»f ('nm])tronei*8, it 
is not necessary now to decide. It may be, that, as a general rule, they 
n]u.st act on their own judgments as fully as any court. 

But, in view of the magnitudi* of tin* amount, and of the importance 

of tbe principles, involved in this cas(% and in onler that the latter may 

find a solution, if deemed proper, in the Supremi* <Jourt, the claim herein, 

so far as not paid, or admitt(;ci t4) be due, or nMluced by the sei-otf agret^d 

QpOD, is disaHowed.* 

Treasury Depaktment, 

FivMt Comptroller a Ofiire, Marrh l."?, IS.V). 



« hnrtlfii cif Nli(iwiii}{ fniml ov mhtukt:" 8«'<* (■oriloii r. rnitfil Sljiti-M v" Wall., !""<) 
xiiiChoriMaiiiiiij;r. riiiti-d Starts (l* I l'. S., Vn)). 

TbiM is th»* fXteiit t«) whioli tin* Sii|himii»' ('oiiri Ium j^oiu-. fn:itiii:i tin' rpirsti<Mi :i8 

'onml on wliirh, witli<Mit .'iru^iiiiifnt. witlimit inTi-<»«ity. wiilnMii notiirto. or a iu-ur- 

*^djjliy, I'xt.'C'iitivi' nrtiiMTH, wliosi? pnwrrsMn- in i|iirst jnu, ":ni;;i'Is ff.ir ti» tn':nl"; and 

*>t: woiilil WHMM tiiftt tiiis lii^h «:nnrt •' ni;iy viMitnif nmn'" than thn^* in»t nf last n'surt. 

■A^ Bait in court una rofniulin;; claim r:ii.si'Si|:n>«ii'Misiis to tin- riVrt t in xiich nmrt oft ho 

Allowance hy thi* ('oniiiiiHsioiMT, am! a.i to ln»\v lai" tin- i'luiri rail ini|nin* hark of it; 

*>"at no (jUi'stioii as tn itn cflri't <»n m cunnlin;^ MlHii-rr-^ :ii i-rs in Mn'h suit. WIumi, 

"fcliercrfon', a ronrt, in a uwvv uhitrr dirtufn, oxiiirssf^* ;in niiinimi mi a i|rifMtion nol iu- 

'^'olvfd in a «'as*\ nurli opinion cannot 1m* r(^;;anliMl ji> havin;; vwn \hv \vfi;;ht ot' a 

deciMon (Syhranilt ct «/. v. Tiiu I'liitnl State's, llM't. <'!.. Ull). Ami il" a ronrt may 

^cganl tlut aUoNrancf; of thi* ('ommi'«sioni'i as t»nly primn fmnv pvitlcnrj' of a claim, 

andmnv asc«Train if a niistakr Iia^^ hccn madi' hv him. \\\\\ nniv not tin* arconntini; 

officers do th*- Sjime ? Ah to what is a fuiiim fariv rasi», ami ii.i ririTi, sr«* Malakof 

Bitters caw (:{ La\vn'n<M\ (-ompt. I)«'i:.. \'M\\. 

*Thei.-ff«*rl of tin; romproinisc of Jannaiy *J1. l-"'l, is, tt» icnuiri' the Tnitocl ^>lati»H 

^ *Ppl.V •?*'*»i'Wl..'»4, ini'Indin*; costK, toiind dm- from tin* railroad r'om]}any as a Ht-t-olT 

^S^itiHt t]i(^ jufl^mi^nt of tin' railroail (;onipany against Haih'y. wiihont n'f(>n>n(-«f to 

w question of thi* fxtrnt of tho Iiahility of thr I'nitfd States mi said jnd'rmi'nt in 

•<*D8eqn«jnci? of th« illi^^al <ro1ii*rtioii «»f taxes, hy reason of whieh it was ren«leied. 

W one of tho views alHjve presented, tlm Kir^t ComptrolliT sli<mld eertify a lialanee 

•* W),331.54 as due tu'saifl eompany. but to hi- a)>plied as a sel-oiV and i»aynn'nt hy. 

*beVi)iti>d 8tat«*H on its iiahility to said iai]ri»ad eompany hy rfasun of tin- il!f;^al 

•'^"Oct ion of taxes h\ CidhM-tor iiailev. for thr repavment tjf whieh, said jnd'Mnent 

•8*inKt him waH lendered. The I'nilfd Stales wnuhl, 1 1ms. hi- rei|nii-ed to p:iy tho 

'^'^sintlie camns <?oinpnMiiised l»y the railnt.id eitmpany. «.aid eusts hein;; inelndeil in 

■»^8et-otf of t^iOflilil.M. After all the proper reeords are nnide, it will, thus, aj4»ear 
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that the railroad company has, upoD one basis of coinpatation, been oveipaid 936,877^7, 

as shown by the following statement : 1?^ 

Jury fonnd amonnt wrongf nlly collected May 13, 1873 $335, 660. 85 

Costs of distraints improperly included in verdict 8,96il9 |'- 

Net amount of tax illegally collected May 13, 1873 $333, 386.73 

Add interest at 6 per cent, from time of collection, May 13, 1873, to date 
of final judgment in Circuit Court, December 1, 1882, 9SS| years $191,099.11 

Total amount due the Railroad Company December 1, 1882 $524,48(».d4 

Credit payments : 
January 31, 1883, balance certified by First Comptroller.... $495,031.57 
Jannary 21, 1884, amount certified as set-oft' on compromise. 6H, 331. 54 

Total $561,363.11=561,363.11 

• 

Amonnt overpaid to Railroad Company $36,877. 



If, however, the railroad company is entitled to a re»t in computing interest st tbc 
date of judgment of October 16, 1878, it will appear that said railroad company haiBj 
by a computation on this basis, been overpaid $10,000.71, as shown by the followiia^ 
statement : 

May 13, 1873, amount of tax illegally collected $333,386. 

Interest thereon at 6 per cent, from May 13, 1873, to date of judgment in 
Circuit Court, October 16, 1678, 544J years , $106,56o. 

Total amount $441,961 

Int-erest at 6 per cent, on this gross sum from October 16, 1878, to Decem- 
ber 1, 1882, 4^ years $109,410. 

• 

Total amount due the Railroad Company Dec. 1, 1882 $551,362. 

Credit ijaymentfl : 
January 31, 1883, balance certified by First Comptroller.... $495,031.57 
January 21, 1884, amouut certified as set-off on compromise. 66,331.54 

Total $561,363.11=561,363. ^^ 

Amount overpaid to Railroad Comx>any $10,000. 

Thus, by either of theie modes of computation, assuming that the judgment agiiiv^ ^ 
Collector Bailey is not conclusive of the amount to be paid by the United States, si 
excluding the costs taxed in the judgments, there is nothing due to the railro-J 
company. 

The costs taxed in the cases compromised, and the costs — $445.33 — taxed in the Circir^i^ 
Court, in the final judgment of December 1, 1882, should all bo paid by the Unil 
States to the clerk of said court, icithout interest. The costs— $19,508.31— taxe<l in C 
Circuit Court in the judgment of October 16, 1878, were carried into the judgm^"*^* 
of that date, and wore miulu to bear interest at seven per cent, per annum to the df^^^ 
of the final jiulgiuunt, DeiMMubtT 1, l*iS*2. These costs, at least so far as ma<le by fc- ^* 
UnlttMl StatcM in resisting ]>ayment of the amount actually due to the railroad ef^ "^^^ ' 
pany, less $10,000.71 overpaid by the United States to said company, should be p:*^*** 
to the Clerk of tlio Circuit Court, with interest at six per Cfntum ]K*r annum 
October 16, 187^^, to December 1, lf*S'2, The courts treated the original cost« ta: 
October ir», 1H7H, us entitled to bear interest. The sum which maj' Ih« paid to •*:»*• 
clerk for costH, is for costs diu^ to persons other than said railroad company, cx<r*^I^ 
as it may have ]»ai<l of said costs more than $10,000.71. It seems that the quest i*^*** 
whether in England eoHts taxed in a case in court bear interest, is in doubt. A rec?*^*' 
number of the London Law Times Hnyn that : 

*'A point of practice of some considerable interest to suitors is the quciitiou fjro" 
what date the coats of an action bear interest. There is no doubt that the old eq«** *^ 
rule was, that the int^*rest ran, not from the date of the judgment, but fh>ni thi^^ ^^ 
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tbe certificate of Uz»tioD. (See Seton, last edit., p. 130.) At commou law the mat- 
tar WM not quite bo clear, ami tliere were docisioDS which w«iit to show that the date 
from which the iDtoreet ran wan the date of the Judgment. In S4.*hroe<ler v. Cleugh 
(46 L. J., 365, C. P. ; STi L. T. Rep., N. S., 850) however, the queHtion was considered by 
fhna Jadget of the Common Pleas DiviHiou, after the Judicature Actn hail come into 
opoition, and they decided in favor of the nld equity rule. 8o the matter stood 
when the case of Hyman r. Burt (7ft L. T., 4*25, W. N., 18>H4, p. IW) came before Mr. 
Justice Fields in chanibtTH, and Iih decided in favor of the right date Iieing the date of 
the Jodguient. I.4iiitly, the Hiim<f p«uut came up again lioforc Mr. JuMtice Poarson, in 
I^indowners West of England, dec, Company i*. ANhford, on the ')Uth of Octol>er, and 
the learned Jmlge seemed inclined to deci<le in the contrary sense to Mr. Justice Field, 
Imt, on being told that the decision of )fr. Justice Field was supported by one of Mr. 
Justice Chi tty, in lie The Atlantic Mutual Fire Insurance Company r. Huth, on the 
itlst Dec., 1883, Mr. Justice PeiirM»n felt himm'lf obliged to follow those authorities, 
Which, he said, were too stmng for him. It appears, however, that Atlantic, &c., 
Ccnnpany v. Huth, was not a decision at all u]>on the date from which the interest 
rmo, bat upon the question whether, on the facts of the cnse, any interest at all onght 
to be jiaid on the costs or not. The p<»int, that the intcn*Ht ought to run fn>m the 
date of the judgment, does not ap]>ear to have been argu«Ml or suggostf^l, and Mr. 
Jnstioe Chitty is state<l to have said that interest ran by statute fn»ui the date of the 
oevtificate, and that the nsual four per cent, interest must be paid fmui that date. 
Bat for the reference to Atlantic, Ac, Company r. Hutli. it H«*enis very probable that 
tihe decision of Mr. Justice Pearson would have been in aceonlanee with that in Schroe- 
V. Clengh, so that, so far from the ]>oint being now a settled one, as would appear 
»t first sight to be the case, it must be reganled as more doubtful than ever, and in 
eminently fit condition for the handling of the Court of Appeal." 

^lietrue basis on which to certify a balance will Hliowdu«'to the claimant $lr<,13l.32 
k follows: 

found amount wrongfully collected May i:i, 1^73 i^i;i5, 050. 85 

of distraint iniproiierly included in verdict *2, *iM. 12 



Net amount of tax illegally collected ^'XV\, 380. 73 

^^dd interest at 7 per cent. fn>ni May 13, l.-^73. to date <»f judgment in cir- 
cuit court October 10, 1878--5ifllf years #120,659.54 



Total amount $4<iO,04C.27 

Ixftterest on this gross sum fnnii October 10, 187-^, at 7 percent, to Janu- 
ary 18801^ years .'58,908.56 

Interest on the same gross sum at percent, from January 1, l-^Ki, to date 

of final judgment in circuit court, Deceml>er 1, 1882— 2JJ9 years H0,5:{1). 60 



Total...., ?579,4U4.43 

(Credit payments : 
Juuiiry 31, 1883, balance certitied by First Comptroller.. .. $49:1, 031. .'>7 
Jana«ry21, 1884, amount certilicd as set otV on coinpniniim*. . t'Mi, 3:tl. 54 



Total f.01,3t«,ll=5t»l,3G;J.ll 



Balance eiM31.32 



\ 
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IN THE MATTER OF THE POWER OF BEXEFICIARIES OF THE ESTATE OP 
A DECEDENT, OTHER THAN THE LEGAL REPRESENTATIVES THEREOF, 
TO AUTHORIZE AX ATTORNEY TO RECEIVE A TREASURY DRAFT IS- 
SUED TO MAKE PAYMENT OF A CLAIM IN FAVOR OF SUCH ESTATE 
AND AGAINST THE LTs'ITED STATES.— BENEFICIARY CASE. 



1. Tlic widow, or other heneiiciary of the estate of a decedent, has no power to aa- 
thorize an attorney to receive a Treasury- draft issued to make pay ment of a claim 
in favor of Huch estate and against the Unit<Ml States. 

August 14, 1873, Mary E. Boarman, widow of Charles L. Boannan, 
deceased, executed a power of attoruey to Charles E. Creecy, aathorii- 
ing him to prosecute '^ my claim to an additional compensatioD of twentif 
per centum, under • • ♦ the Joint Resolution of Congress of Feb- 
ruary 28, 1867^ (14 Stat, 569), **giving additional compensation to cer- 
tain employes in the civil service of the government at Washington." 
Said Charles L. Boarman, deceased, had been previous to, and was on, 
February 28, 1867, a member of the Metropolitan Police Force of tli6 
District of Columbia, and the puri)ose of the power of attorney was, 
to employ Creecy to secure an addition of twenty per centum to th© 
compensation previously paid to said Boarman, which additional snia 
amounts to $216. 

The act of January 17, 1885, for the relief of the Metropolitan Polioa 
Force of the District of Columbia, authorizes ** the proper accounting 
officers of the Treasury Department • • • to allow and pay • •^ 
to each of such persons, or their legal representatives, who were oft-^ 
cers, clerks and employes of the Metropolitan Police Force of the Dis-* 
trict of Columbia, on the 28th of February, 1867, a sum equal to twenty 
per centum on the salary of such persons as fixed bj' law, for the time- 
stated in said resolution." 

The accounting officers allowed $21(5 to Charles L. Boarman. The 
usage of the Treasury Department is, to pay drafts issued in the name 
of a decedent on the indorsement of his legal representatives. Charles 
E. Creecy asks that the draft issued to pay the claim be delivered to 
him. 



Decision «y William Lawuknge, First Comptroller. 

The widow, heirs, or other persons, who may be beneficiaries of the 
est4ite of a decedent, may doubtless em])loy an attorney to prosecute ai 
claim against the United States and in favor of such estiite, and the at- 
torney so einj)loyed miiy render the contract-service, Vso far as he can dc 
so witlumt using the name of the legal representatives of the decedent* 
provided no objetttion be interjmsed by such legal reprt^sentatives. Th« 
beneficiaries have such interest in the estiite as will support thecoiu 
tract ns one valid as between them and the attorney. But such widovr" 
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heirs, or other iHmeficiarit'H, have no h*pil title in, or to, 8uc;h claim. 
The lejjal title therein, and the ri^ht to proseeute the claim, vest only 
in the le^al represi^itatives of the defedent. It can in Ntrict law only 
be prosecuted in the name ofsiich le*:al repn-sentatives. If it is prose- 
cuted and alloweil in the name of the deeefh'iit, the alluwnnee thereof 
does not conclude the le;i:al represent at ivrs, who may still ]a'osec»ute it 
in their own names. If they ape«'[)t, indorsi*, and eolleet, a Treasurj" 
draft issued in the name of a decedent, they are estop]>ed from denying 
tbe validity of the allowance in his name. The widow, heirs, or other 
persons beneficially inten*sted in th*' eslat*;, «)ther than the pn>p«»rle^al 
representatives, cannot \i\\v to an attorney an\ powiT over the assets 
thereof as ag^ainst such le^^^al i-epresentatives. 

The Treasury Departnient, in i»ayin;r claims in such <'ases, can only 
recognize the proper le^U representatives, or an attorney by tliiMii duly 
appointed. The.««e principles are so familiar that it is unnecessary to 
cite authorities in support of them. IJs;i^e has [>roperly established 
the authority of beiicfi<;iarie6 of estates to rweire payments of small 
claims in favor of said estates and a<i:ainst the Ignited States, in certain 
cases (Deceased </Iaimant's ease, 4 Lawn*nce, Compt. Dec., 255). To 
this extent an exception has been made on general principles, but not 
beyond this. 

The Treasury draft issued in this case will be delivenul to the admin- 
istrator of the flecedent. 

Treascry Depautmknt, 

First Comptroller's Office, March 14, 1.S.S5, 



W THE MA'ITER OF THE <:ONSTKr( TloX nv SKNDKY SK( Tln\S OF THE 
BEVISEI) STATLTTES, AND OTIIKU A( TS r»F COMiKKSS KKLATIN(i TO THE 
BLECTIVE FKANCHISE AM) THi: i^FAUFK-'ATloNS. I'OWKIiS. AND COM- 
PENSATION OF OFFICERS AM) TKIISDNS KXKKrlSIMi KMJJHTS AND TKR- 
FORMING DrriESUNDKR THKM.— KLHCTIVE-FKAXi HISK CASK. 



^- ConHtriictioii ;;ivrn to Hdtno pntvisinns of i1h> arts of May *U. IH70 (1(> St:it., 140), 
February 2^, 1H71 (IG Stat., Iin), Jiiin' 10. l-C^J (17 Stat., :»I7): ami of Title 
XXVI (Sections rWXW-^iOlil) of tin- IJovisrd SiatutrH. 

*- The acxuiintM for the coiii|i«'iixatit>ii utkI (*x]M'iiiIiiiiri's nf (.-hiff Snprrvisurs of EIco 

tionii am pi cm* ii ted by tliriii directly to tin* Tii-nnury Dcpartiiinit tor paynnMit. 
** The Marahal of 4*arli ilistric^t, as a (lisliiirMini; ittlinT '<iibji'i'i ti> tin* propiT siipor- 
rUion of tlu> Attornt'y-Geiii'ral. j»»'iii'rally pays Snpi'ivi.tjirs of Klr«'iioii, ami Sjie- 
cial Dvpiity MarNhal.H for tlirir NcrvirtM. mi ai-roiints .siibinittril ti*. ami a)>proved 
by, the proper ("Oiirt. Kut wlim any siiibririit reahoiis rxist thrrcfur. Hiirli ao- 
connta mag be pi-flHfMited tlinrtfif to thf Trrasriry I>i'partiiii'iit, and In* tliero 
allowed and ]»nid. 
*• "When a provision of the Revisrd Siatutrs is fn-i* tVom ainbi^^nify. rtlei't niii.st be 
^veu to it jiceordiii){ to its tfriiis althoii^rb tlifv iiaM> a incaniii^ diiVenMit troni 
the original HtututeM, trom wliii'li ii was tukni. Hut when Hiieii provisiiMi is aiii- 

[ Irigiioufl, resort may be had to tli<* ori;;liial statutes friMii whieli it was taken to 

I ucertain its nicanin;^. 
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'k statutes designed to prevent frandnlent voting, to seoare freedom of eleotionfl, and 
a full and fair declarutiou of the legal result, are to be liberally conBlmed to 
accomplish these objects. 

6. Under sections 2011 and 201*2 of the Revised Statutes, two Supervisors of Election 

may be ap]>ointcd by the proper court for each election district or voting pre- 
cinct of any city or town having upward of twenty thousand inhabitants when- 
ever two citizens of such city or town make proper application therefor^ and 
when an election for liopreseutative in Congress is to be held. 

7. Each of the two Supervisors of Election appointed for any election district or vot- 

ing precinct in such city or town must be a citizen-resident and qualifieil voter 
thereof, but not necessarily of the election district or voting precinct in which 
his duties are to be perfonued. 

8. Supervisors of Election can only bo appointed for such election districts and voting 

precincts in counties or parishes as may bo specified in the application therefor. 

9. A Special Deputy Marshal is not limited in the discharge of his general duties to 

any election dintrict or voting precinct in a city or town, but may exercise his 
functions co-extensively with the city or town for which he is appointed. 

10. Each Special Deputy Marshal is required by law to be a qualified voter of some 

election district or voting precinct in a city or town in which city or town 
"his duties ore to be performed." 

11. When a city is divided into two or more Congressional districts, a qualified voter 

in any election district or voting precinct of such city may be appointed a 
Special Deputy Marshal for the entire city. 

12. The Marshal of a district, subject to authorized directions of the Attorney-Gen- 

eral, is the sole judge of the neceasity of appointing special deputy marshals, and. 
of the number which he will appoint. 

13. The Marshal, subject to like directions, is the exclusive judge of the period of timo 

during which ho will require the service of Special Deputy Marshals in th^ 
actual performance of official duties, not exceeding the maximum time fixed bj^ 
statute. 

14. A Special Deputy Marshal is not technically an officer. 

15. Semhley That a dt facto Special Deputy Marshal is not entitled to compensatioszaa 

from the United States for his services. 

The acts of May 31, 1870 (16 Stat., 140), February 28, 1871 (16 Stat^, 
433), and June 10, 1872 (17 Stat, 347), as carried into Title 
sections 2002-2031, of the Revised Statutes, contain provisions on 
subject of the Elective Franchise. On the 2d of December, 1884, 
House of Representatives adopted a resolution directing the Conimitt* 
on Expenditures in the Department of Justice to investigate sand, 
matters connected with the election for Members of Congress in 
voting precincts in the city of Cincinnati, Ohio. See House Bep., i^o. 
2681 — 2d session, 48 Cong., March 3, 1885. A volume of testimony ^r^ta 
taken by a sub committee of the Committee, which presents questions 
of law, some of which have never heretofore been brought to the atten- 
tion of the i>resent Comptroller, and which are now for the first time 
submitted for decision. The questions so ma<le arise in settling the 
accounts of Lot Wriglit, Marshal of the Southern District of Ohio, for 
disbursements made by him to Special Deputy Marshals. Other ques- 
tions arise in settling the accounts of other Marshals for disbursements 
made to Supervisors of Elections. Still other questions arise in set- 
tling the accounts of Chief Supervisors of Elections. It is deemed 
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proper, therefore, to consider several of these questious and present 
them in one connected view. 

The accounts for the compensation and ex|)enditures of Chief Super- 
visors of Elections are presented by them directly to the Treasury De- 
partment for pa^'ment — (Rev. Stat., 2020; Election Supervisor's case, 3 
Lawrence, Gompt. Dec. 153; Allen's Account cjisc, 4 Td.^ 514 ; Conrad's 
ease, antCy — ). The Marshal of each district, as a diKhursin^ oiYicer, sub- 
ject to the proper suiHsrvision of the Attorney General, pays Supervisors 
of Election and Special Deputy Marshals for their services, on accounts 
sabniitted to, and appn>ved by, the proper e^urt (Kev, Stat., 302, 308, 
369,830,855, 1870, 1877; Act February 22, 1875 (18 Stat., .33.'^); Kev. 
Stat., 846 ; Lau^ord's case, 2 Lawrence, Compt. Dee., 2d ed., 200; Sub- 
pcena case, Jr/., 2{)5; 10 Op. Att.-(ien., 147; 1 La\vrent*e, Conipt. Dec, 
2d ed., App., 024). Such accouutH may also be presrnred for payment 
directly to the Treasury De[»artmfMit. (Otto's r^ise, 3 liawrence, Compt. 
Dec, 20(5.) 

With this preliminary statement it is deemed proper to pivseut in one 
view several sections of the Hevised Statuti^s, n'latiii^ more or less di- 
rectly to the questions to be deciiUnl, said sections beiuj^ as follow: 

Sec. 2011. Whenever, in any rity or totrn having upward of twenty 
'thousand inhabitants, there are tico citizens therro/^ or whenever, in 
Any county or parish, in any eon^ressional district, there are ten eitizeus 
t^liereof, of good standin;^, who, prior to any registration of voters for au 
election for Representative or Delegate in the Conjjress of the United 
States, or prior to any election at which a Representative or Delegate in 
CJougreiiis is to be voted for, may make known, in writing, to the judge 
of the circuit court of the LTnited States for the circuit wherein such city 
r town, county or parish, is situate^l, their desin' to have such registra- 
ion, or such election, or both, guarded and se.rutinized, the jutlge, within 
ot less than ten days prior to the registration, if one there be, or, if no 
X"^gi8trHtion be reciuireii, within not less than ten days prior to the elec- 
m, shall open the circuit court at the most convenient point in the 
circuit. 

Sec. 2012. The court, when so opened by the ju<lge, shall pnx;eed to 
»ppoint and commission, from <1ay to day and from time to time, and 
uder the hand of the judge, and under the seal of the court, for each 
^lection district or voting precinct in such eity or town, or for such 
election district or voting pivciiu^t in the congressional district, as may 
^ave applied in the manner hereiulM»fore prescribed, and to revoke, 
^i^hange, or renew such appoiutnuMit from time to tiuus t^cocHizena^re^i' 
^enU of the city or to ten, or of the th-ction dintrivt or rotintf preeinct in 
the county or paritth^ who shall be of ditterent political parties, and able 
^o read and writi^ the Knglish language, and who shall be known and 
tlesiguated as supervisors of election. 

Sec. 2010. The supervisors of election, so appointed, are authorized 
Bnd required to attend at all times and places fixed for the registration 
of voters, who, being registered, would be entitled to vote for a Repre- 
sentative or Delegate in Congress, ami to challenge any pei'son ottering 
to register ; to attend at all rimes and phices when the names of regis- 
tered voters may be marked for challenge, and to cause such names 
registered as they may deem proper to be so marked ; to make, when 
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required, the lists, or either of them, provided for in section two thou- 
sand and twenty-six, and verify the same, and upon any occasion, and 
at any time when in attendance upon the duly herein prescribe to 
personally inspect and scrutinize such registry, and for purposes of 
identification to afiOix their signature to each page of the original list, 
and of each copy of any such list of registered voters, at such tiroes, 
upon each day when any name may be received, entered, or registered, 
and in such manner as will, in their Judgment, detect and expose the 
improper or wrongful removal therefrom, or addition thereto, of any 
name. 

Sec, 2017. The supervisors of election are authorized and required to 
attend at all times and places for holding elections of Representatives 
or Delegates in Congress, and /or conntitiff the votes caM at such electwns; 
to challenge any vote offered hy any person whose legal qualifications 
the supervisors, or either of them, may doubt; to be And remain where 
the ballot-boxes are kept at all times after the polls are open until every 
vote cast at such time and place has been counted, the canvass of all votes 
polled leholly completed, and the proper and rcqumie certificates or returns 
made, whether the certificates or returns be required under any law of 
the United ^States, or any State, territorial, or muuiciiial law, and to 
personally ins])ect and scrutinize, from time to time, and at all times, 
on the day of election, the manner in which the voting is done, and 
the way and method in whi(!h the poll-books, registry-lists, and 
tallies or check-books, whether the same are require4l by any law of the 
United States, or any State, territorial, or municipal law, are kept. 

Sec. 2018. To the end that each candidate for the office of Represent- 
ative or Delegate in Congress may obtain the benefit of every vote for 
him ciist, the supervisors of election are, and each of them is, required 
to personally scrutinize, count, and canvass each ballot in their election 
district or voting precinct cast, whatever may be the indorsement on 
the ballot, or in whatever box it may have been phuted or be found; to 
maliC and forward to the officer ^cho^ in accordance icith the j^^ovisions 
of section two thousand and twenty-fire, has hem desif/naled as th^ chief 
supervisor of the judicial <listrict in which the city or town whenMn they 
may serve, acts, such certificates and returns of all such ballots ojt sudi 
officer may direct and require, and to attach to the registry-list, and any 
and all copies thereof and to ant/ certificate, statement, or return, whether 
the same, or any part or portion thereof, be required by any law of the 
United States, or of any State, territorial, or municipal law, any state- 
ment touching the truth or accuracy of the registry, or the truth or fair- 
ness of the election and canvass, which the supervisors of the election, or 
either of them, may desire to make or attach, or which should properly 
and honestly be made or attac^hed, in order that the facts ma}' become 
known. 

Sec. 2011>. The better to enable the supervisors of election to dis- 
charge thrir duties, they are authorized and directed, in their respective 
election districts or votiuLT luvcincts, on the day of registration, on the 
day when registered voters may be marked to be challenged, and on the 
day of election, to taU<s occupy, and remain in such position, fnim time 
to time, wlu'ther before or behind the ballot-boxes, as will, in their judg- 
ment, ijest enable them to see each jx'rson <»f!ering himself for registra- 
tion or (»fiering to vote, and as will best conduce to their scrutiniziDg 
the manner in which the registration or voting is being conducted; and 
at the closing of the j^oUs for the reception of votes, they are required to 
place themselres in such position, in relation to the ballot-boxes, /or ^A« 
purpose oj engaging in the work of canvassing the ballots, as tcilt enable 
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them to fully perforin the dutien in respert to nuch canrasM providefl hrrein^ 
and 8hall there remain nntil ercrif duty in resprrt to nuch canroHS^ certifi- 
cates^ returns, and Htatcnwnts htm been tcfudly eomiAeied. [See § TuylX.] 

Sec. 2021. Whenever an eh'etion at icfiirh Itrpn'smtntireM nv DeJe- 
gates in Congress are to he vhosen is held in any vity kw town of twenty 
thousand inhabitants or upward, tiie ni'irshnl for thvdisfriet in whirh the 
city or town in Hituaied nhally on the appliiatinn, in writin*^, of at U'ast 
t%co citizens residing in such vity or town, appoint spn-ial drpnty marshalM^ 
whose dnty it shall be, wiien rt*i|uinMl tlicreto, to aiij an<1 assist tho super- 
visors of eh^etion in the vriiIiiMli«»n or.inv ii>i ot" piTsuns wlm iiia\ hav(» 
re^jisttM'ed or voti'il: to atti*nil in i-.h-Ii i'l«M*tioii tlisirior or vofin;| pre- 
cinct at the times and pl.it'cs ti\«-(I t'nr ihr rr;:istration ot' voters, and at 
all times or phices when and wIkmv th«' n';;isir.i:iou may b\ hiw bi'serii- 
tiuize<i, and the nanu\s of re^^istcri'tl voters bi* marki'ti for chalh'ii^e ; 
and also to attend? at ail timrs for iioldin^^ elections, the polls in sueli 
dintriet or i)reein<*t. 

8kc. 2022. The marshal and his general deputies, and sinth special 
deputies, shall keep tin* peace, and support and protect the isn/)erciHorH of 
election in the disrharyt' of thtir thitirs, preserve order at such plaei»s <»f 
rejri>*<tration and at sin*h polls, />rf-n-/t/ fraudulent re;;istratiini and fraud- 



commits, or attempts or oJf'trM tit nnnmit, any of thv acts or offensts pro- 
hibited herein^ or wli(» commits any iitfense a^^ainsl the hiws of tin* I -nited 
States; but no person shall be arrested witliout process Ibr any otl'ense 
not committed in the presence of the marshal m* his pMieral or special 
deputies, or eitlu*r of them, or of tln» supervisors of election, or I'ither 
of them, and, for the purposes of arrest or tin* i»re.>er\atiou ot the peace, 
the supervisors of I'lectinn sliall. in the absi'uce of the marshal's ilepu- 
ties, or if re.-juired lo assist such deputies, have tiie same duties and 
jKiwers as de]nity marshals; nor sliall any person, on tin* day «if siwh 
clt'clion, be arrested without process tor aiiv ollcnsj' commiiteil on the 
day <if reixistration. 

ISec. 202G. The chief su[K*rvisor shall [U'cpare and furnish all neces- 
sary books, forms, blanks, and instruct ions tor the use and direction of 
the HUperviwirs (d* ch»ction in the several cities and towns in their re- 
Bpective districts; he shall n'ccive the applicatit»ns of all parties for 
Apimintment to such ])ositions; upon the opening, as contemplatetl in 
Beetion two thousand ami twelve, t)f the circuit cmirt for the Judicial 
circuit in which the <!ommissiom'r so designated acts, he shall present 
^Qcli applications to the JiHl;;e theret>f, and furnish intbrmatiim to him 
tu n?8pect to the appointment by the court «»f such supcrviMUs of e!e«!- 
t*f'n; he shall require of the supervisors of election, when lU'ctssary, 
"Slsof the persons who ma> i«';;istcr ami voti'. or either, in their re- 
spective election districts tu- vol int: precincts. an<l cause the names of 
thuNe upon an V such ]i>t who'-e ii;:lil to register tu* v<»le is litineslly 
"/"tilted to be veritied by proper impiiry and examination at liicrespei'- 
^***tplai*es by them'a.vs|;:nc4l as their rcsidcn«-es; and he shall receive, 
preserve, and tile all oaths t>t ollice «if supervi>ins of election, and of 
*l^»l»ecial ileputy nmrshalsappoiutcil under th«' piovisious tif this Title, 
*^tl all certiticates, n'turn>, rc[iorls, ami recoiils ol evi'iy kind and 
nature c/jn tern plated or inade nM|ui>ite ]»y the pnivisiiuis hereof, sax o 
*here otherwise herein sjiecially dire«icd. 
Sec. 2028. Xo perscm shall be appointed a supervisor of election ov a 
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depaty marshal, under the preceding provisions, who is not, at the time 
of his appointment, a qualified voter of the city, town, county, parish^ 
election district, or voting precinct in which his duties are to be per- 
formed. 

Sec. 2029. Tlie sapervisors of election appointed for any county or 
parish in any congressional district, at the instance of ten citizens, as 
provided in section two thousand and eleven, shall have no authority 
to make arrests, or to perform other duties than to be in the immediate 
presence of the officers holding the election, and to witness all their 
proceedings, including the counting of the votes and the making of a 
return thereof. 

Sec. 2031. There shall be allowed and paid to the chief supervisor, 
for his services as such officer, the following compensation, apart from 
and in excess of all fees allowed by law for the performance of any duty 
as circuit court commissioner: For filing and caring for every return, 
report, record, document, or other paper required to be filed by him 
under any of the preceding provisions, ten cents; for affixing a seal to 
any paper, record, report, or instrument, twenty cents; for entering and 
indexing the records of his office, fifteen cents per folio; and for arrang- 
ing and transmitting to Congress, as provided for in sex^tion two thou- 
sand and twenty, any report, statement, record, return or examination, 
for each folio, fifteen cents ; and for any copy thereof, or of any paper 
on file, a like sum. And there shall be allowed and paid to each supervi- 
sor of election, and each special deputy marshal tcho is appointed and per- 
forms his duty under the preceding provisions, cofnpensation at the rate of 
Jive dollars per day for each day he is actually on duty^ not exceeding ten 
days; but no compensation shall be a11owe(}, in any case, to supervisors 
of election, except to those appointed in cities or towns of twenty thou- 
sand or more inhabitants. And the fees of the chief supervisors shall 
be paid at the Treasury of the United States, such accounts to be made 
out, verified, examined, and certified as in the case of accounts of com- 
missioners, save that the examination or certificate required may be 
made by either the circuit or district judge. 

Sec. 362. The Attoruey-General shall exercise general superintend- 
ence and direction over the attorneys and marshals of all the districts 
in the United States and the Territories as to the manner of discharg- 
ing their re8i)ective duties ; and the several district attorneys and mar- 
shals are recjuired to report to the Attorney-General an account of their 
official proceedings, and of the state and condition of their respective 
offices, in such time and manner as the Attorney-General may direct 

Sec. 368. The Attorney-General shall exercise general super\isory 
powers over the accounts of district attorneys, marshals, clerks, and 
other officers of the courts of the United States. 

Sec. 369. The Attorney-General shall sign all requisitions for the ad- 
vance or payment of moneys appropriated for the Department of Justice, 
out of the Treasury, subject to the same control as is exercised on like 
estimates or accounts by the l^irst Auditor or First Comptroller of the 
Ti-easury. isee 55 3tf«o-3o«5, s««9.i 

The act of February 22, 1875 (18 Stat., 333) provides: 



That befon^ any bill of costs shall bt^ taxed by any judge or other officer, or any 
count payable out of the money of the United States shall be allowed by any offi< 
of the Treasury, in favor of clerks, marshals, or district attorneys, the party claiai— 
ing such account shall render the name, with the vouchers and items tkertoj^ to a Uoite& 
States circuit or district court, and, in presence of the district attorney or his sworn iMiifc— 
ant, whose presence shall be noted on the record, prove in open court, to the eaH^McHfm 
0/ the court, by his own oath or that of other persons having knowledge of the facts, to 
be attache<l to such account, that the services therein charged have been aotoiUj 



i 
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and NKCRSSARILY fMTfornifil nn tnpn'in Ht:it«»il; ami tliat the (1i»lM:T'0?iioiitii rliargi'tl 
havi- been fully paitl i?i luwt'iil iiioiicv ; aiitl the vuwtx Hhall thi-n-nii-iu caiiMi' tn he en- 
tered of reronl ail (inl«;r approviii;; or ilisapitrovinu: tin* aceoimt. .i^ in iv 1m> iicc'idin;^ 
^> law, and Just. I'nitcil States ('iiininissifpiersshail fnrwiinl tin-ii .'i -i«ii:ri*H. itiily veil- 
fii-'il by oath, to the iliMirict artorin*yH of tlieir ri'.HjMTtivi* iliHtrit-ts. h\ \vlnnii ih«^y Hhall 
W Htibiiiitif*il for ap|iriiv.ii in open court, an i th> c mif nhili ])aor« r:p n i;i» H.ini>> in the 
innniitT aforesaMt. A«'i'onnis and voiirh<>r'«ot' (*I<*rk^, in:irNhiils. an i lii^nrrii't atti»rneyii 
9kaU hi'mutlf in duplivat*', to In- marked reaper! ively 'Min^inid" ami "dnplii.ite.*' And 
it nhM In? the duty of the ch-rk to forward the iiri;;iiial aecoinif* arid v«in> -hers of thtt 
otticrrH aliove H]ieeith*d. when ap]>r'>ved to tlie pn»i»er acronntiii*; oiiii-iM'»of ilie 'J'reiw- 
nry^ uud to ntain in hit ttffirr the duplintlfM, where they nhnll ht optu to pnfili*- ini*prction 
at all (hues. Nothiii;; eontaineil in iIiIm aet Hhall he d'-enieil in any \\ :->■■ lo dimini.'^ii 
oralT>*i-t the ri;;ht «if revihion of the ai*i -ornits to whieli ihi^ :iei applien liy -he aoeoniit- 
iii^ ortirerH of the Trea-snry, as oxereised nnthT the ltiu')i ntur injorrr. 

The laic then in force, and lM*n* iTfiTriMl to, is eontaiiUMl in .s«*('tion 
846 of the Revised Statutes, as follows : 

Skc. S-M>. The aeeoiints ol distriet attorneys, elerks, niaisha's, and 
commissioners of eiixsnit eourts shall he examined and I'crtiticd h,v tlie 
district J ud^e. of the distriet for wiiieh tliey are appointtMl hidorr they 
are presented to theaeeountin^^oflie^'rsof tiieTjvasnry Depart FM«'nt for 
settlement. They shall th<*n he snbjcH't to revision upon their int*rit8 
by said accounting ollii'ers, as in east* of otiier public aeetnints: /Vo- 
videdy That i\o accounts of fees «ir c(Ksts [»aitl to any witness or juror, 
upon the onler of any iud;^e or eoniniissioner, shall hi' so n* evainined 
as to charge any marshal for an erroneous taxation of sucii fees or 

cost 8. 

A. J. FallSj for Lot Wright, suhinitted ai» ar;rument, as i\»11j»ws: 

Tlie principal ((uestion arising; is whether a special deputy niaislial 

muHt reside in the city where the I'lection is held. Section LM»l*s, id' the 

Kevised Statutes pn>vides that the dcpnty marshal must he '* a (piali- 

fiwl voter of the city, town, <'ounty. i»arisli, ch*ction tlisirict, or votin;? 

precinct." Under this section, a deputy is entith'(l t<i his pay whether 

he lives either in the city, town, county, parish, election district, or 

voting precinct. The law <h>cs not riMpiirc him Ut live in all of these 

places. Had it so intended, it w«iuld liav«' been so expressed in terms; 

on the contrary, it says he must livj* in one or the other of iln\>e jdaccvs. 

Tbei-efure, if he lives in the county, and not in tliccily, bat peitbraishis 

Bervicein the city, he is entitled to be paid. 

SiH'tiou UOJl [irovidcs, that when an election is to be held deputy 
niarsbals shall be appointed upon the application of two citizens residin;^ 
in said city or town. The hiw provides thai ///*•'/ shall be eiti/ens of 
the city or town, but does n«»t nMpiire thai the flcffuff/ shall be. 

The conjuncticms ^'or^ and *'and" p»v«'rn this case. Had tin' law 

Baidthat the deputy shall be a qnalitied vider in the city, lown. couniy, 

parish, election district and votin;; precinct, then there could have been 

'^o Question. "And" being a t'onjnnction <'oiineciive, or conjoiaing 

'^onl, it signifies th.it a wiud <u- part o\' a sonience is to be aiUb-d to 

y'hat precedes. Instead, however, of the conjnnction "anil,** the cim- 

J^Uctiou '*or'' is used. '* Or*' is a connective thai marks an alfmiafin', 

*^ often connects a series of won Is or pn»positions, pnsnvinf/ a choice of 

^tker. 

These are the definitions given of ** «ir ■' and *' ami " by Webster. And 
^tiller the accepted definition (d* the term, the marshal had the right t> 
appoint the deputies from the county and em[doy them in the city. If 

6LAWB 11 
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they were appoiutcd from the comity and served in the city, tbey are 
entitled, under section 20128, to their coniiiensation. 

This question has not been riiised in the accounts of other niarshabi 
and their accounts have been settled and allowed, where the deputies 
resrde in either the city, town, county, parifsh, election district, or voting 
precinct, and they have not been required to furnish proof that tbey 
lived in each and all of these resj)eelive ]daces. 

Where a practice has loii^ obtained, it has been looked npon as Lav- 
ing the force of law ; titare fU'cisis is the motto of courts of justice, and 
as a general rule, and [)ar(icularly in re<jard to the construction ofstat* 
oles, courts adhere strictly to the decisions of their predecessonj, and 
asage is of a similar value in regard to statutes, or the constrnctioa 
which custom or practice has ]m\ on them (Sedgwick, Construction Stat 
and Const. L., 214,215). The same authority, page 219, says, the conrtB 
onght not to make any construction against the express letter of the 
statute, for nothing can soexpiess the meaning of the law-makers of an 
act as their own direct words. 

Tlie language of section LH)28 is too jdain to be misunderstood. Con- 
gress does notsay that the deputy marshals shall reside in all the places 
enumerated, but shall reside in either one or the other. 

In nil cases the construction should be such as carries into effect the 
true intent and meaning of the legislature (Ches. & Ohio Canal Co. r. 
Key, 3 Cranch, C. C, 50*)). 

Alarshal Wright followed the example of his predecessors, and ap- 
pointed his deputies in accordance with the law under which othenua^ 
shals appointed their dv»puties, and under which other marshals were 
paid. It is a well established principle of law, that where the words of 
a statute iixing the compensation of a public ofllcer are loose ami ob- 
scure, and admit of two interpretations, they shall be construed in favor 
of the oflicer (IJ. S. v. JNlorse, 3 Story, C. C, 87). 

1 do not see in the plain language of the statute that there can beany 
doubt as to its meaning, but should there be, under this decision of so 
eminent a jurist, the benelir must be given to Marshal Wright. In the 
performance of his jjuties the marshal was called upon to exercise dis- 
cretion in the ap])()intment of his deputies, and had an arduous and dd- 
ioate duty to perl'orm. 



Okcl-jion nv William Lawuknck, First Comptroller. 

i^ lore pn»cee«ling dirrctly to the questions which are to be deeitlA 
Iberc are some ^'eiieral fMrts and princii)]es which should be understood 

The Kevised t^i itutivs constitutes one act approved June 22, VS'A 
(United States i\ Joadon, li I^owell, 5:57). This jict embraces *'the 8ta^ 
ates of tin* Unito I St itfs, gi'ncr.il and permanent in their nature in force 
(>n the 1st day of December, 1S73" (Uev. Stat., 6595). The design of 
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the revision, tliereforo, was nofc to iir.ike any new laWj hut to prosiMjt in 
compact form tlm law as it I'xistcd on tht». 1st <ljiy of I)t»(!rnil»«T, 1S7.'$.* 
Wjien a iirovi>inn of the- UfvisiMl SLilntcs is clt-ar ami frtM*. from all 
ambijrnity, otltM't must bo "xivtrL ti) it ac'^onlin;; to its tiTiiK, alliinn;;!! 
they liave a hi#*aniMj^ (lilTrri*nt from tlii' orl;;iiial iitiiTntts from wliirh 
Biich i)ro virion was lukcMi (linitcd Slati's r. iSowon 100 U.S. HOS). Hut 
when tiie ]an;;iiai^r of tlit* Urvisitm is amhi^^uous, niul wIkmi it ui:\y admit 
of tloiibt, resort may hr had to tlic st.itnto I'rotn widrli it was takr!i to as- 
certain its nu'anin;; (MryiT y. (^arCo., IOl* I'. S., 1 1). Tlic ii;:lit ti» ii-sort 
totlie ori<;inaI statutt's has hi'cn cariiod S(» far, that a IcariuMl jiid;;(»]|;)|) 
held that tlu* i»xpri'ssi<in, "any (.•nllrrtorDroiluT <ini(M r/' in scftinn 970, 
and th(» expression ''a cnlh'clor or othrr ollicfr of the rev(Mine/' in hcc- 
tioir 9SI), only apply to eoIU-ctors or otlii'r oiliccrs of tin* custowfi acrrlce, 
andilu not infhnle colUrfors o/inUrnal rvvmuf; luM*anse the ori'jiwd avis 
from which said sections were taken only a]>plied to the former otlirers. 
Sec Ae.t Mareh 2, 170t) (1 Stat., (iOr», see. ,S0): Aet Kehrnary IM, 1S07 (2 
Stilt., 41iL\ sec. I); Aet Mare.h .S, ISii.i (PJ Stat., 711, sie. lli;; Camphell v. 
Jam(-s,lSI51atehf4ird,(:.<J., lUO; Andrae r. liedneld. VI Id., 401; ins. Co. 
«.Iiitchie, i5 Wall., 51:$; IMiiladelphia v. (Collector, Id., 720; I)nnne«:an'8 
case, 2 Lawrenc«», C«nni>t. Dee., \)S,\ 

It is thns apparent, that the oidy safe rule, in e,onstrnin^ any portion 
of the ISevised Statutes when there <'an he anv douht as to its nieanin;; 
i8) tu recur to the oriiL^inal aets from whieh it was taken. 

[t is important to notice another rule of eonstruetion. Statutes div 
ligiUMl to prevent fraudulent votin^j, and to seeure freedom of eleetions, 

*TliiM wuH illMsiiriU'fl in :i Min-och niu'lo in x\n\ I lunsi' of Rt^prrM^it.-iti vch. January ^?1, 
1874, liv \Vi]}i:ini Liivvrmcr, :i nicinUiM- nt' tin* <'iiiiiniit;<>iM)n tlic L'ovi.Hiuti tu' ilu* Laws, 



"Till' act of (*ini:^rr>4i of Jiijh'! *i7, I'^'i'*!, :iii'linii/.ci{ flu' :ip]i(ii[iinifnt ol' tlir(>i' |irr- 
■niM, liMrn«ril in tlii* law, fin* tin* h>rni iiI' tlitci' vc'iis, .ih foiurni<4sioni*is — 

Ton-vini*, Mi'ni>!it>', :iiiMn::r. ami i-on^i 'iil.i!.- ;i!l NlaiiitrN of tin* llnilnl Stutrs, j^Mi- 
tnl uii't jr-riM in-iii in th«;ir n:iliir«-.--l I Si.itnh-s, 71. 

Tiiu ('iiiiinii'4'«iM;iirr:4 Wfp: <ln]y :iii)t<>in!r(l. :•* il i-\i'i-uti-(l :i ]i:iri i»f tin* work ii>-i:;iir(l 
ihi*!]], u-)ii^!i rlj.'ir ttTMi i^xpiin;!. ('i>.'i^ii-s<i, liy ;H:t of Ma\ 4, I-7l>, n'vl\r»| fhi'iiii;»i- 
mlj^ftttu:-*, aij'l a it h'M i/fil i hi> ..i»}ifii!ii pk Mt «'f iIijim' fniiTMii.vs.orifrs fn i-inii|ili tc tint 
work \iitli<ii !htr«' yt'.iiA (hi Sr:it., t'.i)- I'"' t'"tninn>siiirirjs wi-T'* «lnly :n p'H.it^Ml. 
Tliey w»"ii- nnMi'»ri/<Ml ni»' i;i! r-!> I'l '■••|»v I'i'i .Jii iii-.^" in |Hii|ii'r milri, ami rj';i'»N:ry ijv 
lH'iuUt}!- :i*?n.il li-xl **\' ;s!:i'ut<.-. in till. I-, III! \n *Hiiii)»Iy III!" n:nis'.i.»n'» :niil ain-'inl 
Uh" i'MIM-rl'i-t't ii»;iK oi" till* orii^iiia! ti-xi.' In r\"cii;irru; iliis vvnik iIh'v vitv nt'l mi h-ituH- 
wfrdifiNi thr'i' ni^ti huiffiiinf \\tf lilr i< :iri-l iilij."r*N III sf.itntcH. Mj tti.o. tlh' nnv form 
•dujitfil nilL^b! til' Maiil in In- in*yiif-l hf / 'ii>i //■..i-r iii i'/"<.i, tint n if. in wiir-ls. Tuis 
*Dol« IVi'numlly ciMiili'nvil i'\:h' m^ i.i.\r«, mmI i Ij:m «i('lr!i inipnivr I thi-in. • • • • 

III I In; ri'vi.-inh <»f wvi ii'r»"i: ■. 'tjiit'i.-i itnii' \^iIl ii:Ml-iii'.tl"''l'y lii*, ni»t iTniiiciMia 
P^ndii;iti>>n. Iml .so?ri«' <i'niss:"»:iM ni' |i«n\ i-iois-" 'if I.rvs in fm.i-: »i'iirii' '■.ii'«i I'li^i: rar- 
uoiiof Htainti.vi cairttMl in'ii t he t'.i-'A |ilii.i'*i''i|(i^;^ :ii1<>]i!(m1 ; sunn' ]i|-ovi.-h>ns df laws 
potiliittii :«■* ill iMn.-i- 'A li't li may I:m"' Ihi ii ii jum'- •! ; ;iihI v»nif nii'rr i-iii'i'. n.-i-ur 
^bicliwill fni}i[ir all till* t'.ivr, \i:^!lanr< , :i:iil m iilliay Olal havr lifcii or ran liu 
tfveu to llie revi.sjipn.*' 

BeeCou<^it mioiial Unorl V'n!. ■.'. I\iif I. l-t .*«■ h., i:M ron.:^ic^H, \t\». ;*.•:», hJ7. 

^Thceojirt«*, hi>\\i-vir, Vfiy Lji'Ji'M.iilv Im\ »■ :;i aiitiul ucrt i!l«:ili-.-. oi" •■ ;i>a-Mni ilil«' ra-iMi*** 

•OdWM«»«-ti'in '.Ce. anil imti ilii a'«'s ■ t"'" pruliilii-- r m-"" iiniln- ms liiin vn.i ui th • ki-- 

^i*«d StatMh'!-*, tlnirt it':;:5n!iii.: ^Iv ■N.Mtv.in i. • .lilifi-r nf th«' irv ininv'* ;ih iml ;ilii,^ 

'fitfema)-r«>Vfnuo uUir.rr.s aM \v«l: ;i- r is*'i:ij^ njli • -ii (J'nif«'il Slali-n r. Aiatinr Tlaoo, 

^U.S., 100; Uuiteil .SUt4j.s o. KictltiiiJi.^. l.i Iila:i.liiuia, C. C, .',47). 
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and a full and fair declaration of tlie legal result, are to be lil>erally con- 
strued to accomplisli these objects. In other words, when the langnagfr 
of the statute is capable of two constructions^ one of which will teudto 
promote its objects and extend its beneficial provisions, and another 
which will deny or limit its operations, the former is to be adopteil. 
Those who administer these laws may properly adopt the maxim esthtmi 
judicis, ampUare jiirisdictionem, et ampUare legem. Thus, a learned writer 
mentions as statutes to bo liberally construed: '^remedial statutes, and 
statutes to promote the public convenience'' (Bishop, Written Lavs, 
120, 181) d). "The law loves harmony and right: therefore it construes 
remedial statutes, made to amend defects in the prior law, liberally'' 
( J(t?., 192). " Statutes against frauds are always liberally and benefioiallj 
expounded ^ (Potter's D warns, Stat., 2C()). "The statute of Marlbridge 
is a penal law, but yet, because it is of a beneficial nature, and for the 
public good comi)rehensively considered — though the word in the act be 
^faciant^ it is extended to waste omittendo — though the former term lit- 
erally imi)orts active wa^ste" (/rf., 200 ; 10 Mod., 282). 3Iany other au- 
thorities might be cited (Sedgwick, Construction Stat, and Con8t^L..:2d 
ed., 308-^10). 

The expediency of the provisions of the llevised Statutes relating to 
the Elective Franchise, and the questions whether they are wiseorolh- 
erwise, whether Congress could enact better provisions, or whether the 
whole subject should be left to the control of the States, are notno» 
considered. Tiiese are questions solely for Congress.* It is enough 

* The opinion of Coiigrerts wum cxpreHNcd by i)^!^)!!!^ the Ia>v8 and in tb«f1eltiw 
thereon. This has heen followed by other opiuious Hiuce, uh to the uperatioD of tlw 
law when faithfully adniinlMtered : 

On Mareli \% l^???, Hon. S. .S. Tox, Member of Congress from New York Ciry, Rob- 
mittecl a report m the House of Kepresi'ntativoH "fnmi the wlect Comniittoe on Al- 
leged Fiaudiih-nt Kegislnition and Fraudulent Voting in the cities «)f New York, 
riiiladelphia, llrooklyji and Jersey City," in which, referring to the ageneuiH eiiiplovAl 
under the election laws of the State t>f New York, and thoHO employed under the*** 
tions t>f the lli'visfd Statutes (»f the l.'nited Slates on the subject of the tdeetive frtB" 
chiws inclu<iing Chief Supervisors and Sui»enist»r8 <>f Election, and Special Dfp"V 
Marshals, Iw. said : 

** Whatever may be said about the United Statislaw as to elections or their wipr^ 
vision by I'nited StateM aurbority ; whatever may be said as to the right of a Stit« 
1o re;;ulate in all ways sudi elections, this must be said.tliat the a4linini.-«trHtin)0l 
the law by (dniniissiiiui IS liavenport, Muirhead, and Albm, the United StatenfuDf^ 
tionari»'s, anil tht ir suliordinales, was eminently just and wisi* and eondiiuivo Iv * 
fair ]^ublii- exjiressipu in a pusideiilial year of unusual excitement and great ffinp* 
tatiou. 'I 111" ustinnMiy of Mr. l)avenp(»rt, the I'nited States eommiifsinner fnr ll^ 
Minib<-in distiietot New York, is a reTuarkable statement, which the couiiuitteevr«nld 
adopt as the bn.si.s (if their rejuirt as to the three cities. 

Slip b\ step JH* (]<V4'!op( d to tlu- committee his action from the lirHt application* 
made t<i the r lieu it court uiMb'rthe Ked(>ral election law for the n])]>ointment of ifiip^''* 
visors 4if ir;;i>trat ion .'ind eh-riiou down to the last monu^nt, when be arreste«l tlio*' 
who bad viniatrd The law . H<»th itolitii-al organizations pre8«'nictl appliealioiM ^ 
tin' app«»intm''nt of supervisiirs. Th** eourt, following the decinioii of J udge \V«»»'""" 
ruti ill I.^Tvi, n c»»giii/ed \\w. lists whieh were indorsed by the State and national ««■" 
mitteos. 

• ••*••• 

There never was an i'le<'tion where siieh thorough pn^liniin.iry iuvestig.ation *"•• 
jeqiiircd or had na to the registration or as to the ballots, or the poll-liata, taUies, rb>^' 



t 
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that C(>n;;ri\s.s lias eiiactiM] laws on the suhjiTt in a form wIiiHi tbat 
body dwMnt'd proper, for a pnri)os<» wliirli it (l(*ciiu*d rnM-rssary ami jim- 
tifiablo, and tliat it is not tin.' biisint^ss of exccntivt* oHicors to r(*t'asi* to 
giveefliM't to tilt* laws as tliry an* 

Tlii' Jiist n*^iilatlon hij (\niffrrss twx tin* sulijjM't of tin* KliM-tivo Fraii- 
chii5i% isc'ontainiMl in tin* ai't of May .Jl, lS7i» (HI Stat., 140.. Section 9 
oftlilsarr niaih' it tlic duty of tin* I>isiii«r Atl«irii«y, Mai^hal, Ui'puty 

tNMiks i-t.-rtiiii'iiTrs, •.r.iti"Mi«'fit'». iiii'l if't'irrM liy tin* >i.il«' :iiii! hiIit «ini>i'r>. N«i nitrr- 
firreiu'P was :iili»\vi'«i hh :h t«i •[•■fiMml ihi- In"rii-«^| \oli-r nl' \\i> n-^hl, i«\ri')il in ;k l"«*w 
iliHt;uu'«*H. n,u\ MO traiiiinlcn: vnh-i '.\i-r»- ^jm-ii i-Xft-iil on m-i;. r;i:«- i«"".-i'»i«ni'.. 

Til'" iiiitnu't iiiMs lofrrr-Ml t«» wi'»i! il-iwn tn ih-* UMii-iTf-Nt .-mil Niriail'v^t lirt.iil. The 
fupervi^'ir liiiiisi-It* li.'nl I'lt* itanii's iM-r.ui' liitii nf rih'ii wli" Ii.kI Ih-imr Mtli'il :iii<i wiio 

iUul Il'it llliiViMl within two V*'ar<<. ||i- kllfA .-ill -Ihult i-V<']'V 4i!ii> ni' lli:il i-l.iN^nt \iiLiTi, 

anil i!lii>i-k.'Ml t!u'!ii as <M»rriT[ in all sm-li ra-i"«. 




vra III iiiiii'. wiii-ir t iit'O' lia» iM-rn an r\]iii>H-.iiin ni r iii> |mi;iii:.m' 'vii: liiiniii^n rii>' ti>riii!i 
^f law. Ii'.iH ll«»-ri* fvi-r lifi-n a iii'in* rnni|iii-J** a.Hl tIhuh-.i:!! illn>lr.»tii»fi «•!" ri']iiiM;raii 
inntitutioiis. Wliati-vi-r niav liaM- lurn iln* iniviiiii^ lialut nr < ori«lijri n!" i-lfrtiiMis in 
tliit»K> ciiiiv^, nr liii\VN<H"\ri- lln'\ iiia_\ i"ii:iilii.'» iIumi-iIm- ::i tiM- I'mJ'IP'. iIii.n rli-rtinn nl' 
IfCll will Kfarnt ."In a mtnttim»nt of' iili,ti ti.tn-i t'oith. h"U •• iM'/m/ •••;/', /»;/ii/ f'trnin, unit jit^^t 
4l/&(iririi will ff't for tht' nroitrfiuH nf tin itftnrol f'niHi ii*i\ 



"wy n«» .-aiil trial «»ni ur I" I,'""' i.-^i-i.-iiii \n:.-i^. n!i!\ iit*«i n iiMtiiinii « aiEanin wrn 
'*n'"ff"fl Jii^ainsr iIiuHi- ».i!N|n-riiil nrri.nMl: a^>l nrji i»l tlui""' li!"tii'ii Ii;nHlr'-il Inr wlim; 
**rraiit» wi-n- iN-ni-il, mm!;, tlnii' hnn-iifil • .mi.- in iln- piill'.. Tiiii^i' tlim- linmlnM 
*in? arii'KttMl, liiil tl«i'\ wi'ii* ;:iMMi .ili\ 111 a « ii^t whii'i haNa rij'.il I«» voli-. Tin' ran 
**iiari* fii;;liri-MiMl aii'l k'-pr a\\.i\ li.\ ili'- .; I .••rM-^MiuMi nt" thiir nawii- a'* I'lauiin 
•CDllv n-iii-^liMi'il. (M"iliMN«' flin-r ]iii:iili>-<l jiiri -:iil.'.*ii piT •■••■■ii. ui-if a!li»w«'il invnji 
^•l^'jral voii-M. at'trr nial."" 

i^ HiHiM* K**j»oit, Nil 'JI*^ -'Jil Si».-iiiM, lliii i'i»iu'''->. pp -. ■'- 1. :">•! •'•■ 

lii view of till* opi'iatinti III' t)i«' Ia'.\ < ii-Iaiivi" t«» t In- K!.m:i\ i- I'lani-jii'ii' at ihctiinis 

*\ i.i ficirn (lui* ol' tip' :iMt<<t. most ili^lin;^Mi^li4-il, an<l l<-ar:H il iniinn;; liu- ureal 



» Thi* 
L "Uteil 
{ *Ute«nirn of tin' nmntiy. 

Another utatfiMiuuu (iistin^iiiolin! tor aMIit; a'< »nrli. aii>l i'>ir liii It'4;.il at 1;uuvivov\Va^ 
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Mnrsli.'ils, and tho Commissioners, appointed by tho circait and terri- 
torial courts, to institute prosecutions against tho violaters of tlioact* 
And tlie same section required tlie circuit court* of the Uiiired States^ 
and superior courts of tlie Territories to increase the number of Com- 
missioners, with a view to g^ive reasonable protection to all persuiw in 
their constitutional rip:ht to vote, &c., and in order to afford a speedy 
and convenient means for the arrest and examination of persons charged 
witli the violation of this act. The commissioners had the same juris- 
diction jjiven as in other criminal cases. It is assumed by this act,tfant 
these commissioners were appointed in judicial "districts," and the 
practice is, and always ha^ hcen^ to make appointments according;!/ 
(Sees. 8, 0). 

Tiie lOtii section of this act expressly anthoiized these Circuit Court 
Commissioners to ap])oint "iri7/n'/i f /icir dfs /rjcf« resi)ectively • • • 
any one or more suitable persons" to execute their writs.* 



lias givuti cxprcKHioii to Iuh viows of tliu existtMice of facts, wliich lio dnenieil it proper 
to iiotiuc, and wliicli may illustnite X\n\ necessity of «oii(0 legislation on the subjoctof 
tlie Klectivo Fraiichiw*. • 

On tlio hearing before tho Eh>etora1 ConimifiiKion held nndertho Act of Jaanairl!^ 
1877 (19 Star., v^27), Hon, Frank H. llnnJ, Men >ber of Congress from Ohio, ontbeiTtb 
Febniary, lb77, referring to the Presidential election of 1876 in South Carolina, said? 

'* In this rase, if yonr honors phrase, wo propose to show by i)n»of wliieh hnsbeeft 
taken by the various connnittecHand whieh we regard as competent for the Honw' 
KeruTHiMitativeH or tl-.e Senate to ennsider. that in the greater jnirt of South Cnroli 



iiCKei ; inar. nu'u in ine eiiy oi ^^iiarieMon iiini m many oi inn cnuniips nnininrwi 
Charleston and in the islands near by were whipped and Itrutally abusod at tbf pflll* 
for no oihf>r offensi) than that of proposing to vote the demoeratic tieket ; tba( mM 
who came to tlie ]>oIIh with democratic; tic^kets in their hands had (hem taken ontoi 

riolenei 

We 

iitre 

« ^ ^., ., practicing inHmiil«tii*« 

n])on their black employ<^^ and tliose who might hai>pen t<}live within their distrietf- 
\Ve pro|)oso to show that rith*. eliibs were organized whieh were tiot di.^ianded ini©- 
cordanre with the proclamation of the Presi«ient of the United States iiiid thatnmlrt' 
the etfeet of these ritle eliihs and of tlie intimidation that was [>raetiet>d in thntiuetlion 
largi* iininberH of negroes who otherwise wonUl have voted the republican ticket votw 
the (h'liiocnitie ticket. 

1 hi'K4^ propositions I submit with tlie testimony whieh has been taken by tlioC'^'^ 
mittre of the lionseof KeprcKentntives. The testimony taken by the Knl>-coniniittee 
of whieh my friend,. Jndg(> Lawrence, wns the chairman, or taken' under his direclioDf 
showed very largely facts as to the Democratic intimidation." 

• This act owes its origin, at least in part, to a report (House Rep., No. 31, MifSl'^ 
40th ('cmgress) submitted to the House of Kepresttntatives February ^3, 18C5, by W^ 
Ham Lawnncf, Chairman of the Committee, and a supplemental report with ovidiii^ 
iubmitted by him March 1, l-CO (House Kep., No. 41, Ikl session. 40th Congn^^a). !*• 
Committee was known as the Sidrcl Commit tee of the House of Keprest^ntativestoiB" 
vestigate iiUeged frauds in the (Prrsidential) election (of IStkS) in the StJit-eof K*^ 
York. Tiie Commiitee w:is ajipointcd by tin* Hous*', IVcembcr 14. 1H68. Somepi^" 
TisioiiR of the Act of May :?l, l!-7(> (1«J Stat., 140) ar^^ taken fmin drafta of bill* P**" 
p ted by .Vr. /^rtrn.'»rc, in said report No. 31, Ikl session, 40th Congn'Fs. Thus, «"'****• 
10 of said act (IG Slat., 144, now liev. St.at.,G:ill) is taken substautially from aeolioo* 
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The act of May 31, 1S70 (10 Stjit., 1 10) wns known as the "enficircfV 
mciitact" aiul \v:is follnwril hy tht* art ol' July M, ISTO {Hi Stat., 235), 
vliidi after aiiitMuIiii;; the iiatiiiali/:itioii acts cDniaint'tl tlu'Mi sC'ctU)ii!s: 

Sec. ;"3. That in any city havin;: ui»\\anls(>f twruly tliouband inhabi- 
tants, it shall he tlie <Iiiiv ot thr jtnitif of tipM'iii'uii ouit. of the rnitvd 
States lor thtM'irniit wiiiicin t-,in\ c ty sIkiII I>e, npcin the a|»]ilieatluu 
of two eiti/eiis. to a.;*i>oint in wiiMii.^r for (Meh rii-rijon (1istri<*t or voting 
prceiiiet in saiil eity. ami to eli;m;:i* or rnirw ^ai^l ai.jminlment as oeisa- 
sion may requirt*, 1'm»iii tiiiie '.(» liii.e, tmt dttznis ic-slfi nt of tie [cit'Ciion] 
dutrkt or [votin;:] jntcinv-^ one tioru taeli |iolit;eal I'aiiy, wlio, when ko 
(l('H;;iiate(l, Nhall l)«-, ami ::ie liricliy, aiilli>M i/e«l to ail('n«l at all tiniOH 
ami ]ila<*es lixi'ii for tlo' i'r;:i>liaiiiiM ni Mifris, \\Iii>, beln;^ re;::isti'ie<K 
wotiM he eiitith-d to voti* tni icpn-Mnr^iiive in i'onui'ess, and at all 
times and plares for hnlilin^ eli-eiinns ot H'|Hr^4'nratives in Congiehtn, 
and for COM id iri;; the volrs < a>t itt >aiii eli-rtioiis, and to chaHen^^e any 
DHiiH' |ii'i>|)ii>(Ml to he ie;:istried, and .iny \olr nlli i< d, and to he present 
ami wijnrss tinnn;:!iout tin* eniiiiiie;: ulali vdr^, and to reniain where 
tlipl)alh»t hoxes are Lcpt at all linics al'iT the ])m|1s ai*o open nntil the 
Votes are finally e(»nn(«'il ; aial s.ii«l pri>nii> and «iilirr of theui shall 
liuve the ri<iht to atli\ ihrii- si;:natnu' «•»■ his >:;^iialnie to wiiil re;;\ster 
for ])ni poses o! ideniilieat ion, and to atlaih :ii« irto. or (o Ihc eel'tith'it-to 
of the iiunduT of \dt«s ra>l, mifi an.\ ] Nt.itii:' .i! imirhin;,'' the Irnlti or 
ftiiriiess tlnTeof whiirli tliev 4ir In* nia\ a>k i(» atiairh : and any one who 
Bliail prevent any juMsnn so drsi;;nali'il lioia tU \i\ix any of the aeta an- 
tLonzed as aforesaid, or who shall hiiiilcr or nitile^t any sneli person in 
doiii;^ aiiy of the said arts, or NJiall aid or alM>t iti pieveniin;^, liindering, 
oniiolestin;; any 8iu:ii ]M']s(in in n-sprrt uj aii\ ."^nrji arts, ^hall he;;nilty 
Ofarnisih'iinMnor, and on e.onviv:lii)n >ha!l he laiidshed hy iniprisonnicnt 
Hot less than oiu^ year. 

8ec. 0. That in anv eitv liavin;:: npwards nf twenty tlnmsand intnihi- 
tants. it shall be lawful fnr the niai.NJial ot the (Jnitrd States for the <li(f- 
trict \\hereinsai<l eity shall I c^ toappoint asniany spi rial <le])nties asin:ty 
be iieees.sary to preseiM* <jnhi at aiiy 4h'eti<u at which repIe^entative8 
in C«ai;^ress are to he ehos«n ; and >aiil deputies are hereliy antln)ri/.4'd 
topH'serve onh'i at sin-h eh-elions, antl t«»aMe.>l for any olleneiuip breach 
Of tb(; peace connnitted in their view. 

These neetions were repealed by the i\r.\ of Kebrnary 2J<, 1871 (10 Stat-, 
ttO, Kcc. 18), which snb.stitnted other ptovisions in lieu of them. Tho 
change was made probably bieanse donbts wjie entertained of tfiK au- 
thority of a ^^ judge " to appoint <ini<<'rs, in eons<'itnence of that provision 
of the Con.^titntion whieh aiithori/«i'd the ap])ointin^ power as to iid'erioi* 
Officers to be invested in courfx ((3i»nsr., Ait. 11, see. 2). 

The act of May 31, 1870 ( Hi Stat., ll"!), was ann'inled by the aet of 
5'ebrnary 28, 1871 (10 Stat., AM)); and the sundry eivil approi>nation act 
Of Jane 10, 1871* (17 Stat., 317), under the head of ** Jndieiary" (Id/MH), 
^Pplemented and ainemled the last named aet. For the piir[)ose oi 
^urin^ the objeets of these aets, ]»royision is made for the appoinfnuMit 

^KUdSof the ]in»p()Hi>(I liill tmaifl on ]'.'i;;i' >'2 of s:iiil n fxirt. SciiioziH 1, 2, :ii:fl I) of 
*|*act of July 14, IsTO (11) Si..t.,-j:.4, Kr\. SfJii.,:.:.'.'.".. r.lJl-rilJ^),:ir« taken htiliKtiiiv 
^lllyfroiii iw*cti<iim 4 anil rint'tlir sunn* ir|iiiri, |)!i;:c 74. 'I'lu^ invt Kti'[;at1(Ui i)f the 
^•^York election as afon^s:iiil, li*il to t\u\ {Mt.ir'ini'Mt by (lui 1«otrihl:itnr«- tif tho b'tato 
^Kew York, of om of the btitt il ret ion utatuten found in antj JStats. 
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of (1) Chief Supervisors of Elections, (2) Supervisors of Elections, and 
(3) Special Deputy Marshals. It may be important to observe that these 
acts iliscriiniiiate between diiferent localities which for convenience may 
be denominated urban and rural. Supervisors may upon the applica- 
tion of two citizens of an urban locality be appointed to serve therein, 
with power to make arrests, and with a right to jper rffew comiieusatioa 
(Rev. Stat, 2011, 2012, 2031). For rural localities supervisors may be 
ap\)ointed on the application of ten citizens thereof, but they serve with- 
out con)i)ensation and have no power to make arrests (Rev. Stat., 2011, 
2012, 2021), -031). For urban localities Special Deputy Marshals may be 
appointed on the application of two citizens thereof, with a right toper 
diem compensation for services (Rev. Stat., 202 1 , 2031 ). For rural locali- 
ties no Special Deputy Marshal can be ap])ointed. General Depnty Mar- 
shals may, without the application of any citizen, be appointed for either 
urban or rural localities, and with all the powers of Special Deputies, but 
without any per diem compensation (Rev. Stat., 780, 2022, 2031). Id 
reading and construing the statutes relating to the Elective Franchise 
these discriminations between urban and rural localities are to be kept 
in view. 

Bearing in mind the principles stated, some questions to be decided, 
niay now be considered. 

I. Supervisors of Election may be appointed by the proper court "for 
each election district or votin*r precinct in each • • • city • • • 
or town • • • having upward of twenty thousand inhabitants" when- 
ever two citizens of such city or town prior to any registration of voters 
for an election for representative in Congress, or prior to any election at 
which a representative in Congress is to be voted for, shall make known 
in writing to the proper judge, their desire to have said registration or 
Siiid election, or both, guarded and scrutinized. It is not necessaiy 
that two citizens residing in each election district or voting precinct 
for which supervisors are appointed, shall make known their desire to 
have the registration or election therein guarded and scrutinized. 

All this is rendered entirely clear, by section 2 of the act of Feb — 
ruary 27, 1871 (10 Stat., 433) carried into sections 2011 and 2012 of 
Revised Statutes. This act only authorized the appointment of Sui)ei 
visors for cities and towns. Xo provision was made for such appoint 
ment for any county or parish outside of a city, until it was done by tl^ « 
act of June 10, 1872 (17 Stat., 348). The real purpose of Congress i 
therefore, to be gathered from the fornier of these two acts. The m 
terial portions of the act affecting this question are found in section 
2 us follows: 

'' Whenever in any city or town having upward of twenty thousand 
inhabitants, there shall he two citizens thereof who, prior to any regis- 
tration of voters • • • or prior to any election • • • ghal" 
make kn(»wn, in writing, to the Judge of the circuit court • * 
their desire to have said registration, or said election, or both, guanleJ 
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and Hcrntinizeil, it slisill be the diil^' of the • • • jinl«,a» of the eir- 
cuit court • • • to open the sai«l • • • court • • • 
anil the said court • * • kIimII proceed toiippoint and coinniissioii, 

• • • for each tied ion district or rot ituf precinct in each and every such 
city or town as ^(hal^ in the manner lieroin im'.srri bed, have appli(^l 
therefor, • • • two eitizfn.s, rcsiticjitx of said city or torrn^ wlio 
«hall bo of different political parties, • • • and who shall be known 

• • • as supervisors of election.'^ 

This lan^ua;;c adndts of no doubt. It reipiirrs two Supervisors to be 
appointed for each election district or voting; precinct in every such 
cit^' or town as shall \i\ tiie nianiu'r prrsrribetl have appHtMl tiieretor. 
Xow the *' manner prescribed-' is not that two citizens of each election 
€lMfr(Cf shall nnike known their desirr for such :i])pointiiu*nt, but only 
thut two citizens 'mu any (rity or town*' shall ilo so. And upon princi- 
ples already stated if theie could Uv doubt as to whi»th<'r the applica- 
tion should be nnide by two citizens of ea<*i» election district, or only bj 
two citizens of the city, the latter form is to bt» ilriMuetl correct because it 
is in aid of a remedy desi;;ned to secure fair and ht>nest elections. The 
hi8torv of the times when the statute was cnaiftrd mav be consid(*red 
to ascertain its puriM)se (Hish(»p, WritttMi Laws, 50, 71-77, 02 a). It is 
not to l»e assumed that the statute was enacted without a necessitj 
for it- 

Ouc-halfof a city mif^ht be nit*naced by a mob, or ternu'ism niif^ht 

otherwise exist, to such an extent that no citizen of such part of tho 

city would willingly encounter the perilof exprcssinjr in writinjr theiui- 

peudiug danger. It is unnecessury to refer to tlie vohnnes of testimonj 

taken by Congressional committees as to the conditimis which, in the 

judgment of Congress ma«le these statutes necessary. The p<u*tioiis oi 

the section relative to the appointnn'nt of snp<'rvisors for a ctuinty or 

parish in a Congressional distiicf siiv puiposeiy omitted in order to 

consider separately the l:iw :is to cities and towns having the rerpiisito 

population. 

Under the provisions (piotcd it is entirely clear: 

1. That anv two citizens of a citv without reference to the eleclitm 

<Ji»trict or voting pn»cinct in which they may reside in such city may 

"lake known their <lesi!-e to have a registration or election, or both, 

^Qanled and scrutinized in the election districts or voting preciin;ts in 

«u<;h city. 

^. The court may appoint twoSu|)ervis<u's of dillen'iit jMilitical jiarties 
^^^ every election district or voting precin<!r of the city or town. These 
*<*Udusions are sui^ported by tin* uniform Msag«» of /i// aurts, which have 
*P|>ointed supervisors in cities or ti»wns. L'ntil recently, the legJility of 
^^i»s usage has never been doulited or called in <pusstion. The value of 
'^^age and especially that cont«Mnpiu*}ineons with, ami folh>wing, tho 
^actment of a statute, is w<'ll understood. Optima ^7/?^« intcrprts con- 
*^*ttudo (Sedgwick, (Jt>iistruc?ion Stat, and Ccuist. L., lM.">). 

U. Each of the two Supervisors ot' injection appoiutetl for any election 
^•trict or voting precinct in any city or town must be a citizen resitlent 
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id qualified voter of the city — that is of some election district or voting 
reciiict ol* the city — but tlie law does not require him to bo a voter in, 
»r resident of, the election district in which his duties are to be per- 
bnned. 

This is Ihe effect of the words employed in the statutes. The act of 
May 31, 1870 (1(> Stat., L*51), required the a[)pointment of "/tro citizens 
resident of the [election] district, or [votin;»;] precinct" to perform sub- 
stantially tlic same duties requiretl of Supervisors by the act of Febru- 
ary 28, 1871 (U) Stat., A'X\), 15ut the hitter act repealed the provision 
of the former on this subject, and substituted a new one on difftrent terms. 
The act of February 28, lS7i (IG Stat., 433), material provisions of which 
have been above quoted, require the appointment of *Hwo citizens, 
residents of said city or town^ wlio shall !)e of diflerent • • • parties, 
and able to read and write the Kn^'lish langnage, and who shall Ix^ 
known and desi;jfnated as Su|)ervisois." This does not require the Sn— 
pervisors to be voters. A rcsidtnt is not necessaiily a voter. Each Su- 
pervisor is requin*d to take an oath of ollice, which only ih citizen cai^ 
take (Const., Art. VI; Kev. Stat., 17r>(i, 1757; Act May 13, 1SS4, 2; 
Stat., 21, sec. 2). Tlius far the only qualifications requisite for a Snpei 
visor in a city are, that he shall be a resident thereof, and a citizen 
the Unitetl States. The act ot June 10, 1872 (17 Stat., 348), refers to th 
act of February 28, 1871 (10 Stat., 433), and declares, that said last-nam( 
act is "hereby «M/>;}/t?«c'/i/e^7, and amended so as to further provider 
follows:" It then supplements the act of 1871 by providing — 

<'That whenever, in any county or jiarish, in any congressional d S 9. 
triet, tluTC shall be ten citizens tliereof of f^^ood standinc^ who, prior to 
any rej:istration of voters for an election lor n^presentative in Con^jri*^ »<93, 
or j>rior to any election :»t which a ref)resentativo in Confrress is to lie 
voted for, shall make known, in writin*r, to the judpje of the eire«.iit 
court of the United States for the district wherein such county or [> ^Ir- 
ish is situate, their desire to have said registration or election botb 
guarded an<l scrutinized, it shall be the duty of the said judge of t^lte 
circuit court, within nor less than ten days ))iior to sai<l registration or 
election, as the case* may be, to open the said court at the most C2€»IJ- 
venient point in said district; and the said court, when so opened I>J 
said jiid^e, shall jn'oceed to appoint and commission, Irom day to dn.v, 
and irom Wuw. to time, and un<ler the hand of the said judge, and un(?c*r 
the seal of said court, for such election district or voting precinct in Hni^l 
congressional district, as fthall, in ihe manner herein prescribed j hare ie^^ 
applied fin\ jmd to revoke, change, or renew said appoiutmeitt from tiui^ 
to time, two citizens, residents of said election district or voting preeiit^^ 
in s}iid county or ]mrisl), who shall be of ditl'erent political parties, aii<J 
able to lead and write the English language, and who shall be knowc' 
and designated as suiJervisors of election. • • • • • Provulef^^ 
That no compiMisation shall be allowed to the supervisors Jicrcin author^ 
izid to be appointed^ ex<U'pt those appointed in cities or towns of twenty 
thousand or mon^ inhabitants. And no [lersim shall be appointed under" 
this act as suiMTvisr)r of election who is not at the time of his appoint- 
ment :i (jualiliiMl voter of the <u)unty, p;irish, election district, or votiug 
precinct for which he is appointed. And no ))crson shall be appointed 
Ispecial] deputy marshal under the act of which this is amendatory^ wU( 
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is not a qnaliflod voter nt the time of liis appoint moitt, in tLo couAty^ 
parish, di^strict, or pn*cinct in whitth Iiis (hitit's jiru to bo imrforinod." 

It will be obsrrved that thin act (of .June 10, l.STii -17 Stat., 31'J) spe- 
cifically pmvides what may be <loiie uiuJer t<, and di.stin;;iiislie.s wliat 
maybe ko done, from what may be done '^ nnd(T tiie aet of wiiich this is 
amojulatory " (the act of I'Vbniary 2S, IS71— 10 Stat., i:V5). Under this 
ad (of thine 10, hSTli) the (pialifnrations of a Stipervisior in a amnUj or 
Jiamk outside of a citij are that he shall br. ^< at the time of Iiis a])point- 
mmt'tX qualified voter of the eonnty, parish, clt'etion ili^tri(!t, or voting 
prt'ciiict for whieh he is appointed." Then follows a ])rovision, not re- 
^\\\\*;^\i} RupcrviHovH^ bnt to Jhputif Marshals^ as tt) wliom it is sai«l, ''ami 
DopiTsun shall be a|»point«Ml [si)i*eialj Deputy Marshal under the ac.tof 
tc/iid this is amtndiitonf |thi' aet of iM-bruary lis, ISTI— !(» .Stat., 4:j:3— 
wLjcli relates txclvainUi t(» eitii's or towns] win) is not a quaiilied voter 
ftt tlie time of his appnintnuMit, in tlie vounfu, pari.sh, di.slriet, or precinet 
*n whirh his duties are to be performed." 

No provision is made for i<p(cial Ihpvty d}fnrshals in eonnties or ])ar- 
^fi'jes, and 7io ehonyc is miidc in thr (juttlijivatitnis of Supervisors in vities 
o*" totrnsj niu\ whieli therefore continued as fixed by the aet of February 
28, 1.S71 (ICStat., 4;3;j). 

Thus, the law remained up to the time of the revision of the Rtatuti»a- 
^le revisers, in translating the ori;;inal statutes into tiie Revision, oor- 
•"Cc^/^ described in section 1*012 of the Uevised Statutes the <|ualiliea- 
tions of Supervisors for cities and ti)wns as " two citizens, residents of 
^lie city or town." Tlie words immediately followin;; — " or of the elec 
"^ion district or votin«r preeinet in the county or parish" — relate oidy to 
t-bc qnulifications of Supervisors in count <»s or i)arishe'!. This const ruc- 
tion is necessary to give effect to the,ori*;iual statutes. But the revisers, 
*n transhitin^ the act of June 10, lS7li (17 Stat., .*J10), ickirU docs not at alt 
^c/ler to JSvpcrvisorif in cities or toirns, inc<ir|M)rate in section 202S a pro- 
Viiaion declaring that '* no person shall be ap])ointe<l a supervisor • • • 
"^ho is not at tlie time of his api)ointment a quali(h-d coter of the eity or 
town." The word, ^^voter^^ as ajiplied to such Supervisors, is an intcrpo- 
^tion, bnt it is so unequivocal, and so undeniably a])plicab]e to Super- 
visors ID cities and towns, that efleet must be given to it. Tlie result 
b, that each Supervisor appointed for any election district or voting 
Precmcf in a city or town must be a citizen resident (Uev. Stat., *J012) 
•nU qualified voter (lie.v. Stat,, 202S) of the city in some one of the elec- 
^OB districts or voting precincts in \Vhich his duties are to be per- 
*^rinecl. The same qualilicatiims apply to Supervisors in town.s. Sec- 
^On 2028 employs the expression, '* qualilied voter of the city, town, 
^Onty, pari.sh, election disirittt, or voting precinct in whieli his duties 
^'^ to b«» performed." The marginal refen'iUM» is to the act of June 10, 
^^72 (17 Stilt., 340),. and these wrnds are found in that act, but applied 
^2jf to Deputy Marshals^ and not to Superrisors. But if this language 
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must be applied to Supervisors for election districts or voting preciucts 
in cities or towns, the result mentioned is not changed. 

The statute does not require the persons so appointed to be residents 
in or voters of the election district or precinct in which they are to act. 
"The only qualification required is, that they bhall be " two citizens resi- 
•dents of the city or town" (Rev. Stat., 2012). 

And (section 202S) that each person so appointed shall be " a qualified 
voterof the city, town •♦♦••• election district or voting pre- 
•ciuct in which his duties are to be performed," The language quoted is in 
the alternative. Under it, it is sufficient if the supervisor is '* a qualified 
voter [either] of the city, town, ♦ • • election district, or voting 
precinct, in which his duties are to be performed." Sec Maxwell, Stat- 
utes, 396; Potter's D warns, Statutes, 280, 291, 292 w; Douglass v. Eyre, 
•Gilpin, 147: United States v, Ilaun, 8 American Law Keg., 663. If 
there could be doubt about this, said result must be accepted in order 
to cany into effect the clear purpose of the original statutes as to cities 
'and towns, leaving the provision as to counties and parishes to have such 
<3ffect as its language and purpose may recpiire. 

And for other reasons all doubt should be resolved in favor of the 
authority to appoint any citizen -resident and qualified voter in any elec- 
tion district or voting precinct of the city. In many — unfortunately too 
many — election districts and voting precincts in cities and towns the 
-illiteracy is such, that voters therein cannot be found who have the 
proper qualifications — " of different political parties and able to read and 
icrite the English language^^ — to discharge the duties of Supervisor. The 
•Census reports of 1870 and 1880 furnish abundant evidence of this. And 
many Congressional reports of the investigations of elections show that 
other causes have existed which rendered it impracticable to find suit- 
able jiersons tor Supervisors from among the voters in some wards, elec- 
tion districts or voting precincts in cities and towns. Some of the pie- 
-cincts are small and with comparatively few voters. In many — very 
many — precincts all the voters are of the same political party, so that 
if each sui)ervisor must be a voter of the " precinct in which his duties 
are to be i)erformed " it would be impossible to execute the law by ap- 
pointing as it requires *' two citizens ♦ • of different political ])artiea, 
and able to read and write the English language^^ (Rev. Stat., 2012) — In 
many precin(;ts all the voters read and write only some foreign lan- 
guage. 

It must be supi)osed that Congress knew these conditions when the 
statutes wi're enacted, and intended to make them in a form to be prac- 
ticable and efficient. For tliis reason tliey should be construed ut res 
majis valrat quam pereat, and thus he held to authorize the appointment 
of resident voters of any ])r(*cinct of a city. 

1. Tin's construction is siii)ported by t\\Q uniform usage whioh has pre- 
vailetl as to every city and town during the whole period since the 
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statutes were enacted. TIiIh usa^e liaN recoivod the sanction of saccc8- 
give Attorneys-General.* 

And the accounts of Marshals as dislmrsin;; otlh^ers for payments Xa> 
Supervisors on vone hers showing only that t\wy were qualified voterH of 
the cityj have been approve<l by the proper courts of the United State» 
as required by the act of February 22, 1875 (18 Stat., :i.>3). They have 
not, in any instance^ been required to show, that they \vc»n» raters of the 
election district or rotiuff precinct in which they served. Thus, the uni- 
form JM/fieia/ construction of the statutes relating to the Elective Fran- 

*Tbi8 iH flhown in tli« timtiiiiony takrii lH*fon> a Hiili-cuiiiniitteeof tli«^ CoiiiiuitUHsou 
Expend! r 11 i-eH in the* LH*|mrtnicnt of JiiHtici* of tlH> lIoiiKoof KeproKcntativoB iu I)«»cein- 
ber, I'M (Houne Kcp., No. *^i7r>, pn^t^ .V^, 2<l Sohh., 4^th CoiiKri'Ks, March 3, 1885)^ 
and by the forui of aAhhivit prcHcrih^^iI hy tho Attonioy-lftMieral, which with the form 
of comDiiwiion in a]>peiifleil as fuIlowH : 

UNITRD StaTKH of AMKKICAf 

Third Circuit, Eanttrn IH»trict of PennMylrania, $8 : 

To all piTHoim to whom tht^m* ))r«'M*iitriHhAll oonio : 

Know that, in ]iiirHnanro of the ]{eviM*<l .Statut«*8 of thi'l-iiited Statcn, f«'ctionH20tt 
and *iOPJ, the cin*nit oonrt for the thinl jiidirial circuit in and tor the eaMeni dis- 
trict of IVnnHvIvania, doth hereby ap]>oint and coniiniHKinn Deiijainin R. Sharp an 
snper\'i»u>r of the election in the iwenty-third diviNiou of the twenty-ninth wanl of 
the city of Phihidelphia, to execnt^* all the functions of Maid ortice until thiH apiMunt- 
ment ia revoked. 

In witn(*}»a when>of, I have hereunto Het my hand, and eaiiMMl the neal of tho cir- 
cuit court for the eaNtern diHtrict of PenuMvlvania to he allixed. thiH 14th day of 
AQgUHt, A. D. l^fH2, and of the year of the In«iependeiice of the United Staten the oni> 
linudred and seventh. 

W. BITLEU, 

Judgr. 
Attest : 

SAMTEL HELL. 

f 2^-iTKn States ok Amkkk-a. 

Kaitetn Dintrirt o/ JUnnnylrania, **: 

fieujnniin S<harp. liein^ duly Nwnrn. dcpcjNes hthI siivh that lie waR duly appointe<f 

a MupervJHor of election in ]Mirhniin(e nf the }iroviHiiins (if MMtion 'JOll (d'tlie I^'viw^d 

^t^fttntcH of the I'nitcd State.", for the purpose of aetinjraH Niirli at and previouH to the 

^•fc^clion lield in the city of JMiilad<>lphia on tin' 7tii day of Novenilier, H'^'J; that at 

'^a<3 time of 8aid ap]>(iinfnient he tran a ijtiuliliid roU-r of said titii: that he was^ac- 

*y^ Jilly on and p4Tf<»rined his duty as reqriirrd by tlie provihioiiN ot Title XXVI, "Tho 

■t- J. «!ctive Franehiw," of the sai'l lievisi-d Slainii's, li\c days, and tliat he it« entitled 

**^ receive for bin wrvice.s, ai the rate or?Ci per dav, the sniii ofs-jr*. 

IIKN.IAMIN K. SlIAKP, 

'SM inn-inn, *SMh Hard. 

SBubBcribed and sworn before me tliis'J7th ilav of Ih-eemlMT. 1""^'J. 

sAMiEL nr.i.L, 

i 'n ittd SIttliti * 'o m m i'mw ioncr, 

-^ ^ do hereby Ackiiowlcd;;e the receipt of the sniii «if ;?'.*'» fn»Mi James N. KernK, United 
^ <dtcs luarhhal for the eastern district of I rniiMlvania. in lull payment for M^rvicen 
'^^ Vjdvred UH MUpervisor of elect ioUH, as htated in the tore|;oini( aflid'avit. 

HKNJAMIN K. SHAKP. 
IDated at Philadelphia, DecenilMr *J7. lHr-2. 

^ncl see Coinnii«!»i<iners Oath Fee (."a.M», .'» Lawn*nce, (*oin))l. Pee., :iri4. 
^tis properalHo to notice that the Kt'iiort. to which reference isaliove made, i>res<*nte 
objection toappointnientN of Speeial Pepnty Marslial.sso math'. A copy of the Ueport 
^^^d rte wideHCf to which it refern will be found in the Con^rcsMional Library in Wash- 
^nCity. 
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cliiso ban boon, tbat the only qualifications required for Snpervisors 
were, that tliey sbonld bo resident- voters of tbo proper city or town. 

2. The construction above adopted is justified by the rule, that the 
statutes in question are to be liberally construed so as to give the largest 
means possible to eft'ecf their objects. It must, therefore, be held, that 
any resident voter of any precinct in a city is eligible to appointment as 
a Supervisor in any election district or voting precinct of the city. 

The inquiry may bo made — if a citizenrcHidenl and qualified voter of a 
city is eligible, what was the purpose of adding the words — " election dis- 
trict ov voling precinct in which his duties are to be i»erformed"? The an- 
swer to this is, that^ — whatever may be the eftect of these words — they 
relate only to the qualification of supervisors for couniivs or parishes^ and 
not to those for cities or towns. This has already been shown to be the 
effect of the language employed in the ortfyr/mf statutes. 'And section 
2028 of the Revised Statutes, when applied to Supervisors for cities op 
towiu;, can, and should be accordingly read, as it may without violence 
to its words, as simply providing that- 

" No person shall bea|)pointed a supervisor of election • • • under 
the preceding provisions, who is liot, at the time of his appointment, a 
qualified voter of the city • • • in which his duties are to bo i>er- 
formed.'' 

This omits the words "county, parish, election district or voting pre- 
cinct" as applicable only to supervisors in counties and imrishes. Ifc 
should be noticed also that the words "under the preceding provisions" 
have a signiiicance. The preceding provisions relating to the appoint- 
ment of ^Supervisors, are, sections 2011 and 2012 of the Revised Statutes, 
those relating to Special Deputy Marslinls are found in section 2021. Sec- 
tions 2011 and 2012 are taken from the two acts of February 28, 1871 (16 
Stat., 4:i3), and June 10, 1872 (17 Stat., 348). This tact, and the rule 
which allows an appeal from the words of the Revinion, to the original 
acts from which said words were taken, not only permit, but requirtj 
that the portions of these sections which relate to Supervisors for cities 
and towns, shall be severed from those relating to counties and parishes, 
and that elVect shall be given to the langua^^e in its severed condition. 
In other words, these sections may be paraphrased so as to read the 
portions relating to one class of super viiiors, severe<l from those which 
relate to the other class. There is, of course, a limit to which this pro- 
Ci^ss of severing and paraj)hrasing can be (iiirried. It cannot go so far 
as to e.liange. the i)laiii and unambiguous me;uiing of the words eiu. 
pl(»v<'d in the Uevision. 

111. The act of February 28, 1871 (16 Stat., 333), authorized the ap- 
|>oiiiliiieiii of Supervisors fur the election districts an<l voting ])reciuct8of 
cities or t«)wns. It made no j^ro vision for Supervisors elsewhei-e. The 
acrt of June 10, 1S72 ( 17 Stat., 318), [)rovi(led as to countivft and parishes in 
a congressional district, for tlie appointment of Supervisors "for #«dk 
election district or voting precinct in said congressional district as shall 
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in the manner heroin presiTihed hsivo Wvu sqiplied for." As«to cities 
and towns the act of February li-S, 1S71 (Mi Stat., i;U, see.2), mailr pro- 
vision for the appointment of Snp(»rvisor.H "for var.h (*hM*tioii ilistrict or 
votin^r precinct in each ajul_ every kmcIj city or town as sliall • • • 
have api>lie(1 tlicrefur." It tlin:^ a]ipcars, that when an iipplicatioii is 
madi^ for cities or towns, twn SiuM-rvisors arc to lie appointed in mch 
tlevtion diatrict or rating pnxlnr.t thrrc\t\ \y\\t in mnnties and parislies 
Supervisors are indy to l»e appoint rd for sui*h tlfitinn districts :ind vot- 
ing precincts as are sprcijird in thr ttpplicntiitn tht>i(ftir. And as to 
Supervisors in conntif*s and parishes the act of Jnnc 10, 1S72 inovides- 

'^Tliat no compensation shall Itf allowed to tin- siiprrvisors liiTcin 
authorized to he appointed, «*xcept tliose appoinied in cliies or towns of 
twenty tlionsand or nu»re iniiahitanis. And no person sliall be ap- 
|)oint«'d under this act as supervisor (»f elect ion who is not at the tinio 
of his ap])ointuient a (piallfied voler ot flic county, parish, election dis- 
trict, or voting; di.strirt for whirh lie is iippt»inted.'' 

Cou;;:rcss evjilently deeuuMl the necessify for Supervisors ;ri cater in 
cities, than in counties, and this may perhaps rurni.sh sorne reason foru 
difference in the (pialifications ncpiired ft»r eli;;ibility to ap|)ointnient in 
cities, and that required lor appointment in counties, it any dith n'nco 
does exist. When these acts were passed, the law in some States per- 
mitted any qualiiied voter of any election distriit nv voting iirecinct in 
a county to vote for county and Statt* (»lhe<'rs, or lor Hepreseutatives in 
Con jrress, and electors of I'nsident and Vice-rresldent. t-iiher in such 
district 4)r precinct of his residence, or in any other district or precinct 
of the county of his lesidcncc. 

In suck States, any v(»ter of a cjuinty is under tin* act ttf iFunc lU, liS73 

(17 Stat., -VU)), clearly eli;;ible as Supervisfir for anif election distrii't or 

votiufj precinct of such county '* for winch he is a[ipointed.** What nniy 

^ the effect of this lan^jna;;'*, as ajiplied to Siipeivisors iu the election 

districts or votinj; iirecincts oi cmnfif's in St.iies in wJiich each voter 

^ii\ only lawfully vote in th*' ehMiiiMi <li<tri(*r or voliu„' jirecincft. of Ids 

''t2«itlcnce, it is not necessary now t«Mlfeidi». 

IV. The next ipiestions h» be eoii>lihTeil an'; (1) what is the terri- 
torial linutwitliin which aspeeial ilepuly mar>li:il may «v\i»rcise j»:eneral 
duties, and (2) what arc his leqiiisite (jiabliealions f 

i'^'lKST. A special deputy mar»iial is noi bmiied in tin* dischar.u^* tif ins 
€dieral duties to any cleetion disiriei nv \o!iM^- )u«'i-ini't in a eity or 
town, but may exerci.^e his rinietion'i roe\tr:isively wi:h I he ciry or town 
for which he is ap]iointed. ll will aid the di ei>ii)n of both theipies- 
tioTiH mcntionc<l to lu-ieliy traee rhe hi>tory ol" the Ic-Ljislation on the 
subject. As already staled, the Ilrst act of <'oii;4re.'>^s \»hieh made any 
Provision as to the lOIei^tive Franchise was the Mu force iiient Act of May 
81, 1870 (Ifi Stat,, 140). This authori/iMl th" appointment of <'ommis- 
woticrs of the (/inruit Ooints '• so as to alfor-l a speeily ami convenient 
oceans for the arn?st ami examin itio-i t)f pe:s \\}< e'larj^^-'il with a viola- 
tion of this act." The act of iVbruary J-S IS71 (In Suit., 1.5:5}, pn»vidcd 



176 First Comptroller^^ ^^ffl^^j Treasury Department 

for the appointment by the circnit court, for cities and towns otupicard 
of 20,000 inhabituntSy of " two citizens, residents of said city or town,** as 
Supervisors of Elections. This provision was intended only for such 
towns and cities. Hence, under that statute the Supervisors would have 
no jurisdiction outside the limits of such cities or towns. 

The 13t}L section of this act provides for the appointment by the cir- 
cuit court, of one of the Circuit Court Commissioners "in and for each 
judicial district" as Chief Supervisor of Elections in and for that district. 

The 8th section of this act made it the duty of the United St ites Mar- 
shal of the district in which such city or town is situated, to appoint 
when required in the manner prescribed, Special Deputy Marshals^ whose 
duty it should be to aid and assist the Supervisors. The act does not say 
that these Deputy Marshals shall be residents of the town or city, or 
even that they shall be voters. They cannot, however, have a larger 
field of operations than that of the Supervisors, but within that field 
there is no limit to which they are confined, except in regard to the 
making of arrests. That duty may be performed at the places of regis- 
tration or polling places, "or elsewhere^^^ and "either before or after reg- 
istering or voting" (Sec. 8; llev. Stat., 2022). This section makes it the 
duty of the marshal — 

"On the application, • • •, of at least two citizens residing in 
any such city or town, to appoint special deputy marshals, whose duty 
it shall be, • • *, to aid and a;ssist the supervisors of election in 
the verification of anj' list ori)cr8ons made under the provisions of this 
act, who may have registered, or voted, or either; to attend^in each elec- 
tion district or voting precinct • • ♦; and also to attend, • • •, 
the i)olls of the election in, such district or precinct • ♦ • aud pro- 
tect the supervisors of elections in the discharge of their duties.^' 

The same section confers on the Marshal, and \l\i^ general deputieSj the 
same powers and <luties a« those imi)Osed upon the Special Deputy Mar- 
sMl, and also upon the Supervisor of Election in the cases named in the 
^T^t proviso of the section. 

So far, the Deputy Marshals, special and general, have the same 
powers and duties in such cities and towns in regard to elections. The 
10th section gives the Supervisor, the ^Marshal, and the general and 
special Deputies free access in, to and from any place of i^gistnition op 
voting in such city or town. 

Tims far there seems to bo no limitation of selection in regard to the 
appointment of Special Deputy Marshals either as to number or qualifi- 
cations. Their powers are not limited to anyone voting precinct, but ex- 
tend to every such precinct within snch city or town " whenever an 
elect ion at which [a Kepresentiitive orj Representatives in Congress • • 
are to be chosen, is held in any [such] city or town" (liev. Stat., 2021) ^^ 
There seems to be no reason against the special deputation by the Mar - 
shal of one of his general deputies for this special duty in such a citgr 
or town for a period not exceeding ten days. 

Thus far no x)rovision was made for sui)ervision of elections outside 
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of any city or town of upward of 20,000 iuhabitaDts. No qualification 
was prescribed for Special Deputy Marshals in cities or towns, except 
only that by force of other provisions it seems that they should be citi- 
zens of the United States, though not necessarily voters. It was in view 
of this state of the law that the act of June 10, 1872 (17 Stat., 348), «< sup- 
plemented^ and ^^ amended" the act of February 28, 1871 (16 Stat., 433), 
by providing for the appointment of Supervisors in any election districts 
or voting precincts in any county or parish, on behalf of which district 
or precinct application should be made in the manner prescril>ed in said 
act It then makes a provision which is again quoted as follows: 

^'That no com]>ensation shall be allowed to the supervisors herein au- 
thorize<1 to be ap|>ointed, exeei>t those appointed in cities or towns of 
twenty thousand or more inhabitants. And no |>eraon shall be ap- 
pointed under this act as supervisor of election who is not i%t the time 
of his appointment a qualitied voter of the county, parish, election dis- 
trict, or voting pn^cinct tor whii;h he is appointed. And no person shall 
be appointed [spiHsialj de])Ut3'-marshal under the act of jchich this is 
amendatory^ wlio is not a qnalified voter at the time of his appointment, 
in the county, parish, district, or pn^cinct in which his duties are to be 
performed." 

This has three objects. 

(1.) It denies compensation to Supervisors ap])ointed in any county or 
Z)arish outside of a city or town of upwanl of 2(),0(K) inhabitants. 

(2.) It prescribes the qualifications ofSupervisors appointed for connties 
and parishes outside of the cities and towns mentioned. It does not 
jprescribe qualifications for Supervisors in cities or towns. It is limited 
"fco Supervisors "appointed under this net." The word "parish" app ies 
tc Louisiana in which there is no county, and in which the division 
parish corresponds with that of county in other States. 

(3.) It prescribes qualifications for Special Deputy Marshals appointed 
** under the act of tchich this is amendatory ^^ — that is, the act of February 
28,1871 (16 Stat, 433), which relates only to cities and towns e^ich of 
i&pward of 20,000 inhabitants. 

It will be observed that the pn>vision above quoted relates to the 
^slifijcations requisite tor Special Deputy Marshals^ and not to their func- 
tious or the territorial limits within or for which they were appointed, 
^f may exercise their powers and i>erform their duties. 

The latter were i)rescribed by the act of February 28, 1871 (10 Stat., 
^), under which it is important to notice that special deputj^ mar- 
•btlg were not appointed for any election district or voting precinct but for 
^^ entire dtp or town. This will appear from several considerations. 

1. The act of February 28, 1871 (10 Stat., 434, sec. 2), requin^s the ap- 
pointment of *f two citizens, residents of said city or town^ "for each 
*fcclio» dvdrict or voting precinct in each and every such city or town " 

I^Biiper\'isor8 of election. The same act provides that on proper appli- 
^tioQ it shall be the duty of the MarsIu^I " to appoint Special Deputy 
^biBhals." There is no limit as to number, which may therefore be less 
^QUHre than that of the Sui)ervisors; nor is there any declaration that 
6 LAWE 12 
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they are appointed for an election district or voting precinct. The re- 
quirement, 4hat Supervisors shall be appointed for an election distriet, 
and the omission to so i)rovide as to special deputies, are convincinji; evi- 
dence that tbe latter are appointed for an entire city — ^not for any pie- 
cinct. 

2. The statute gives other evidence to the same effect, both in the 
nature of the duties of Special Deputies, and the words chosen to define 
the extent of their power. The same act declares that — 

'^ The marshal and his general deputies, and such special deputies^ shall 
have power, and it shall be the duty of such special deputies, to keep 
the peace, and support aud protect the^ supervisors of elections in the 
discharge of their duties, preserve order at such places of registration 
and at such polls, prevent fraudulent registration and fraudulent votioj? 
thereat, or fraudulent conduct on the part of any officer of election, uA 
immediately, either at said place of registration or polling-place, or 
elseichere, and either before or after registering or voting, to arrest umL 
take into custody, with or without process, any i>erson who shall cob— 
mit, or attempt or offer to commit, any of the acts or offences prohibitd. 
by this act, or the act hereby amended, or who shall commit any offene^ 

against the laws of the United States" (16 Stat., 436). 

The duties imposed by this provision extend to an entire city. Som^ 
of them are to be performed at the " place of registration or polling'— 
place, or elsewhere^ The Special Deputies are required to take parties 
arrested before a commissioner or judge (Rev. Stat., 2023). 

Such Deputies have the same powers within the city as the Hanh^X 
and bis General Deputies, and these do not act for any specified electioxB 
district or voting precinct (Rev. Stat., 787, 788, 2022, 2023, 5517). 

3. Th6 statute, by giving the Marshal authority to appoint Spedafcl 
Deputies aud entrusting him with a discretion as to the number, evl- 
dently contemplates that this is to be detenuined by tbe necessities o' 
the service. The reasonable inference is, that, if a limited number of 
Special Deputies can render all the service required for a whole cif3',l>5' 
exeivisiug general jurisdiction without reference to any special pr^" 
cinct, and without l>eiug limited to any one or more, the requisite ser^* 
ice may be rendered accordingly. 

4. The uniform usage has l>een, to appoint Special Deputies for gener^ 
duty in an entire city, and this has been approved by the proper courts 
in allowing the accounts of disbursements by Marshals in paying tlB^ 
comiHMisation due to such deputies. * 

It must Ik^ held, therefore, that Special Deputy Marshals may, and "i^ 
seems «AoM^/, be appointeil, generally, for an entire city, 

* S«M« roinnn(ii«ituior*8 <>ath-F«v oa»e, ;'> Liiwrenc;*. Compt. Dec. 354, ii«f0.- 
Tlio following Aiv Aainplra of ooiiiiuiasions iat<necl to Special Depntie*: 

1"NITKI> STATKS OF AMKRICA. 

IKHi). isso. 

Southrm IHfirict of Xev York, 

Thin U to vvrtir>-. That 1. Loiuh F. Tayn. Marshal of the Tuited States tor ^^ 
Suiithvni DiMii*'! «»f Now York, do hereby hy virtue of the right and power to me •FT 
|»eituliiihK a«* luiid Mariihal. (loni^uate and ap|>oiut Michael Fitsgerald a Bpeew 
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Second. A S|iecial Deputy Mardlia) in i*eqiiired by law tx) be a qaali- 
fted voter of some elei^tioii district or votin;if precinct in a city or town in 
which city or town ^MiiM duties are to \k\ ])erformed." Bearinp^ in mind 
that such S]>ecial Deputies can only be appointed for service in a city or 
town, it is diliicult, and in nearly every case impossible to assign a mean- 
ing or puri>ose to the wonls '^county'- and '* parish'' found in that clause 
of the act of June 10, 1872 (17 8t«it.,IU9), which ])i*escribes their qualiti- 
cations. It will l>e again quoted with the clause prescribing the qualifi- 
cations of iSupervihorHj as follows: 

And no person sliall be appointiMl under this act^ as supervisor of elec 
tiOQ [for counties or parishes], who is not at the time of his appointment 
a qualitied voter of the county, jiaiish, eloetion ilistrict, or voting pre- 
dnct for which he is appointed. And no i^ersou shall be apjiointed 
[special] deputy-marshal undtr the act of tchich this is amenda'ortf [the 
act of February 28, 1871, which relates onltf to citicH or f»ir«Kj, who is 
not a qualified voter at the time of his appointment, in the county, 
parish, [election] district, or [voting] ])recinct in wbich his duties are to 
be performed. 



Deputy Manlial of the Uiiit«'d .Stnt^^H. for tlio ]>ni-|>f>M«' uf )>erfnriniii^ tli«) d at ion ami 
exercidiDK tb6 pnweniof such Sfieciiil Doputy Murnliiil im tliu Maine aiv MpfciaUy Met 
forth auu conferred in HOC tionH 20*21 and *i)'2'i of tiie Kevis«Ml 8tatiit<-s of tlio UniitMl 
8tat«^8. 

And wher«afi, 1>y section ii\jr2i of tht^ KeviNod 8tatut-«M of tliH Unirrd Stat**M, it \t 
made the duty of the Manhal of the United Statt^M, for any DiMtrict \vhi*rein tlier*^ In 
ft city or town havinj; iipwartU of '2i),(>UU inhabitantH, when wi requerttrd hy two citi- 
xens in writing, residing in mich city or town, to appoint S|MH'ial Deputy ManhalM to 
•zerciifo at and prior to any idection at which KcpidHMitativen in Coiij^ross tins to he? 
choaen, the ]>oweni Hpecitied in Haid aectiouH 2021 and 2(^2*2; and whertaH. I have re- 
ceived auch request in writing from two citizens roMidin^ in th(^ City of New York, to 
appoint such Special Deputy Marrtlials to act at, and prior to the election Ut Im* held 
^mtmid eitjf, on the 2d day of Nt» vein iter, IHH4), for Kcpn^McntativcH in Conirress. 

Now therefore, I, Liouis F. Payn, Manhal of thi* I'liited Statcji for the Southern 
3)iatrict of New York, do herehy. in purHiiaiiceof the doty impoNed upon ine, ap- 
point Michael Fitzgerald Special Deputy MarHhal to perforin the duties n^piired, 
and exercise the powers grantod in and by said Sections 2uJl and 2or2, al t^e regis- 
"teiiion of voters to be held on tlic r>th, IKth, 2241, ami 2:)d tlays of October, and the 
^leetion to be held on the second day of November, IH-K). 

Unless otherwise specially authori/.ud in writing, this appointinent will cease and 
Mpire on NovemU'r 3d, 18^), at noon. 

The above Appointment and Commission of no etfect nule.HH countersigned hy my 
G«iirral Depnty. 

LOUIS F. TAYN, 

Ktinf KDY, f '. S. Mar»hal. 

General Dtpuijf, 

To all to whom these presents shall come : 

James N. Kerns, Marshal of the irnited States for the Eastern District of Penusyl- 
▼ania, tend greeting : 

Know ye, Tliat reposing especial tniMt and conlidence in the prudence, integrity, 
ttkd ability of James Kelley of I*hila<lelphiii (\)uuty, in the said Kastern District of 
PeniiKylvania, I have uomiiuited, deputed, and uppi>iiiteil, and by these pnvsiMitH, by 
▼Irtoe of the powers and authority ventc*! in me by the Law.-* of the United States, I 
^ laid Jkianhal, denominate, depute, and appoint the Haid James Kelley to bo a 
^^ty Marshal under me, fur tlie naid Kastern District <>f I'ennsvlvaiii;i. at an elec- 
^tobe held on Tuesday, November 2d, A. D., l-^iO. in the City of Phil.wlelphia, 
^ State of Penusylvftnia. 

hi testimony whereof, I, the said Marshal, have h*Teanto si>t my hand and seal, 
^3(Hh day of Oct'r in the yearof onr Lord one thonsand eight hundred and eighty, 
*Biof the independence of the said United States, the one hnn<1nMl and fifth. 

JAMKS N. KKKNS, 
United Sttitnt MarfhaJ Ea»trnt DUirict of Pmneelvania, 
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The '^ Deputy Marshal" mentioned mnst mean a *^ Special Deputy," be- 
cause, ^^ under the act of which this is amendatory," no appointment em 
be made except of Special Deputies. And it is important to notice that 
there cannot be any entire "county, [or] parish, • • • in which bis 
[the Special Deputy's] duties are to be performed," unless such entire 
county is a city or town having upward of 20,000 inhabitants. It iseqaally 
im]>ortant to notice that " his duties" are not limited to performance in any 
"[election] district, or [voting] precinct." What then is the purpose or 
effect, if any, of the words "county," "parish," "district," and **ppe- 
cinct"t The rule is undoubted, that "every word and clause shoald, if 
possible, have assigned to it a meaning, leaving no useless words" 
(Bishop, Written Laws, 82). The first clause abovequoted prescribestbe 
q\ii\\\^cskt\ovk%oi Supervisors of Election for counties and parishes. Thenext 
sentence attempts to prescribe the qualifications requisite for Spedsl 
Deputy Marshals, in substantially the same terms. It was appropriateia 
prescribing the qualifications of a Supervisor, to refer to the"oouDty9 
parish, election district, or voting precinct for which he is appointed," 
because they are appointed for a designated election district or voting 
precinct. When a county or parish constitutes an election district 8a- 
pervisors may be appointed for it. It is within the statute, one eleetiom 
district^ (1) when there is but one polling place in it, or (2) when there 
are several polling places located wiibout the existence of voting pro* 
cincts, or (3) when there is a polling place in each of several votiDS* 
precincts, but with a lawful right on the part of the voters in any pre- 
cinct to vote in any other precinct of the county or parish. So, wJieiB. 
voters in a county or parish are required to vote in the election distrielt 
or voting precinct of their residence, the statute properly refers tosQcl* 
"election district, or voting precinct for which he [each supervisor] i^ 
appointed." 

Whether in such a case a person is eligible for appointment in a pre- 
cinct in which he is not a voter if he is a voter in some precinct of tbe 
county, is not now decided. There are reasons of policy, and perhaps 
necessity, in favor of this construction, and, if the wonl **or" is to bere^d 
disjunctively, this may be the result; if it is to be read as a distributive, i^ 
may be otherwise. But the statute says he must be "a qualified vot^^ 
of tlie county, parish, election district, or voting precinct for which he i* 
appointed. He cannot be appointed for an entire county^ unless it isoi*^ 
election district. And it may poj>8ibly be difficult to perceive howthi* 
clause can be enlarged by construction to authorize a person to be 
pointed Supervisor unless he Is a voter of the election district or preeini 
^^for which he is appointed,''^ If he is appointed for a whole eoun\ 
may be if it has but one polling place — he must be a voter thereof ' 
if he is appointed for one election district only, and if voters in such di^' 
trict cannot lawfully* vote in any other, it seems, that he must be ^ 
qualified voter, as the statute says, "of the * * election district c^^ 
TOtiDg precinct /or which he is ax>poiuted." 
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Bat this language is not generally apropos as applied to Special Dep- 
Mtjf Marshals. It cannot generally be said that there is any ^' county * * 
^ in which his duties are to l>e performed.^ They are to be performed 
in cities or toicns. The same may be said as to si parish. It c:innot gen- 
erally be said that there in any <* [election] district, or [votiugj precinct 
in which his dnties are to be performed,^ because he may lawfully act 
for an entire city or town, including many such districts and precincts. 
It is possible that the clause under consideration as to Special Deputies 
was inserted in the same form as that relating to Supitrvisors in coun- 
ties, without a due consideration of the dilference in the character and 
. locus of the duties of such Supervisors and such Deputies, and of the 
difficulty, if not impossibility, of applying the same tests or qtuilijications 
to both, without changing their powers or functions. It is not to be 
assamed that these clauses I'elating only to qualifications re|>ealed, mod- 
ified, or limited the powers conferred or duties prescribed by prior 
statutes. There is no express repeal, and rei>eals by implication are 
not favored. It is also possible, that this clause wivs intended to apply 
to General Deputy Marshals only. But in view of its language it must 
be held applicable to 8pe(;ial Deputies. 

In construing the statute it is to be borne in mind that it was in- 
tended to meet every |>os8ible condition, and every form of political 
and geogniphical division which existed for election ])urposes — congres- 
sional district, city, town, county, parish, election district, and voting 
precinct. In some States a '^town'^ is a municipal corporation some- 
tiiqes called a village or incorporatc<l village, with a ]>opulation less 
than that required for a city. Thus, in the act of February 28, 1871 
(16 Stat., 435), which maile the tirst provision for the appointment of 
Sapervisors, their ap]>ointment was authorized ^<in any city or town ^ 
^sec. 2), and these terms are used as including ^^any city, town or vil- 
lage" (Sec 7). In some States a '^ town" coiTcsponds with a munici- 
pal corporation called in other States a <^ township.^ The statute was 
designed, not only for existing conditions, but for those which might 
thereafter arise. Every general statute applies to every subject matter 
lUling within its terms, although it may thereafter arise (Secretary 
XcGulloch's case, ante^ 30; Ellis- s case, 5 Lawrence, Compt. Dec, 405). 

In view of what has been said, effect can be given to every word of 

that clause of the statute prescribing the qualifications of Special Dep- 

i&ty Marshals. This clause requires every Special Deputy to be ^' a qual- 

^fled voter ^ somctehere. It seems clear that he must be such voter in 

tome election district or voting precinct within the loctis '^ in which his 

^ties are to be perfonneil." The clause in question does not describe 

tile locus in which his duties are to be performed^ but it requires him to be 

I voter "in the county, parish, [election] district, or [voting] precinct** 

vhioh may cover or be included in such locm. The act of February 28, 

U7I (16 Stat., 434, 436, sees. 2, 8), describes the locus of the duties, as a 

'^dtyor town having upwanl of twenty thousand inhabitants." It 
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thus Heems certain, that a Special Deputy Marshal, like a Sax>ervi80r9 is 
required to be a " qualified voter'' of the city or town ** in which his 
duties are to be performed." This construction preserves the autonomy 
of the system as to cities and towns. 

The clause in question does not use the words, "city or town,'' but the 
Eevised Statutes in translating the provisions of the two acts on this 
subject incorporate the words " city or town " into section 2028. What 
then is the purpose in using the word " county "t If a city includes an 
entire county', as does the city of Philadelphia, a qualified voter of the 
county is, of course, eligible for appointment a« Special Deputy. The 
same may be said of any other city, if any, which is, or may hereafter 
be, similarly situated. So, in those States - in which ea<^h voter in a 
county may vote in ani^ precinct thereof, a resident of a precinct of the 
county outside of a city would clearly be eligible for appointment as 
Special Deputy, because he is a qualified voter of the locus "iu which 
his duties are to be performed." In the two cases mentioned the word 
"county" has a possible meaning. The most difficult question arises, 
when, as in the case of Cincinnati, a part of a congressional district is 
in a city, and the residue in the county which includes said city. Can 
a qualified voter of a precinct of the county outside of Cincinnati, who 
is not such in any precinct of the city, be lawfully* appointed a Special 
Deputy for duty in the city t The clause relating to Supervisors re- 
quires each Supervisor to be " a qualified voter of the county, parish, 
election district or voting precinct, /or ichich he is appointsdJ^ The cor- 
responding provision as to Special Deputy Marshals is that each shall 
be a " qualified voter • • • in the county, parish, district, or pre- 
cinct in tohich his duties are to be performed.^ 

In the former case the locus " for which he is appointed^^ and in the Iat> 
ter the locus " in which his duties are to he performed^ is meutioned. , 
But the locuA for which a Supervisor " is appointed " is the locus in which -a 
his duties are at least generally to be performed — all perhaps, excepts 
that of inspecting " the certificates and returns" of an election (Bev.^ 
Stat., 2017). The two phrases mentioned have, therefore, the same legaT 
eflfect. The chief, if not the only, reason for the difference in the form o — 
expression is, that Supervisors are appointed for a voting precinct^ whil 
Special Deputies are appointed, not generally for any precinct, but for 
whole city, and in thisy their " duties are to be performed." The claai 
in question refers to the election "district, or [voting] precinct, in whia% 
his [the Special Deputy's] duties are to be performed." His duties most 
be performed in a city or town. Hence, this provision seems to recog- 
nize the possibility of the appointment of a Special Deputy /or a toHnf 
precinct in a city. And it may be possible that an appointment maybe 
made for such limited duty, either by force of the statute giving the 
power of appointment (Rev. Stat., 2012), or by force of the recognitumpf 
such a power in the clause now under consideration (Etev. Stat, 2028; 
Bliss's Case, 5 Lawrence, Compt. Dec, 38). And if so, this assigns « 
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purpose to the words ^' [election] district or [voting] precinct." In such 
tese, sach precinct would be the lacun <'iu which his duties are to be 
performed.'' In this view, a Special Dejiuty Marshal appointed foracity, 
or town which includes a whole county^ must be a qualified voter of the 
county, — that is, of some precinct therein — and if appointed for a voting 
precinct only he must be a qualified voter of the precinct. The puriK)se 
of Congress seems to have l>een, to give to a Marshal in selecting depu 
ties a discretion to appoint any qualified voter within the locus *^ in 
which his duties are to be performed," but to prevent the importation 
of those .who were only voters outside of a city. This will generally give 
a large number of voters from which to select— a lil)eral limit in which 
tp exercise discretion, — and prevent importations which miglit be pro- 
ductive of abuses or evils by introducing Special Deputies without the re- 
quisite knowledge of voters, and without the regard for their rights 
which a residence in the city might tend to inspire. 

The argument which insists that *^ a qualified voter at the time of his 
appointment, [either] in the county, parish, [or election] district [or] pre- 
cinct in which his [the deputy's] duties are to be jierformed," may be 
appointed a special deputy, is forcible, and has much to commend it • 
It rests mainly on the effect of the words, <* or" and *^ county." Giving 
to the word << or" all the effect which is claimed for it, the only result- 
which can follow as applied to the contextj is, that ^' a qualified voter 
• • • in the county • • • in which his duties are to be performed/* 
is eligible for api)ointment. Hut this by its terms only applies to a 
coocty, in which a deputy's duties are to be performed — that is a county 
in aU of which duties may be performed, and which, hence, must be all 
included in a city. There are such counties, as already shown, but this 
cannot be said as to Hamilton County in which Cincinnati is situated 
If the purpose had been otherwise, in such case the appropriate language 
<if the statute would have been, *' a qualified voter in any county includ- 
ing a city in which his duties are to be performed." Then, again, the 
<^se in question, when applied to coti/ifie« clearly requires each deputy 
to be " a qualified voter • • • in the county." But this is not all 
—it refers to *' a qualifieil voter in the county, election district, or vot- 
^g precinct." This assumes that, there are qualified voters in a counttfj 
^ qaalifled voters in an election district or precinct^ and that the /oniier 
^ different from the latter. And there is such a distinction. Thus, in 
^016 States in which each citizen with prcscribe<l qualifications can 
^^'m any one of several prextincts in a county, he is a qualified voter 
'^iu the county" and, as already stated, may be a Special Deputy Mar- 
shal ia a city in such county. But in a Stjite,a8 in Ohio, in which each 
^termust vote in the ward, township, or voting precinct in which he 
'^ety a voter cannot, within tlie meaning of the clause now in ques. 
^ be a voter ** in the county." lie falls within the wonls *' qualified 
^<>ter • • • in the [election] district or precinct." The word "county'? 
in laid clause has no application to him. This was the view taken by 
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the Honorable First Anditor* who disallowed disbursements made in 
paying compensation to special deputies who were not voters of some 
precinct in the city. 

It is held, therefore, that a voter of a township or voting precinct in 
Hamilton County outside of Cincinnati, is not eligible for appointmeat 
as Special Deputy Marshal for the city. 

Finally, it may be proper to say, that the controlling purpose of the 
statute is, to require each Special Deputy to be a voter in the loeut ^in 
which his duties are to be performed;" that in those States in whicli 
there is no county with but a single polling place, and in which voters 
can only vote in the precincts of their residence, the word ^^eounti^ has 
no application, and is to be eliminated from the statute; and thatinsodf 
case the word ^' county^ is surplusage, or as applied to Special DeputiM 
is a faUta demonstration as to which it may be said, non nocet cum ife 
oorporc constat. The false description may be rejected when, as in this 
case, the statute has other descri)»tive terms to designate who maybe 
a Specnal Deputy — to wit: ^^a qualified voter" in the place — city— ''in 
which his duties are to be performed." When there are two descrip- 
tiouH, one true, the other false, one applicable, the other inappUcaUei 
the former is to be applied, the latter rejected — quicquid demonstr^tard 
additur satis demonstrativ frustra est (Broom, Legal Max., 7th ed., 6W). 

V. A qualifieil voter of any ward or precinct in Cincinnati may be a 
Si)ecial Deputy Marshal for the entire city. 

Hamilton County includes two congressional districts. Each of sodi 
districts includes a part of the cit>', and a part of the county. Speciil 
Deputies are appointed /or a city or town. There is nothing to indicate 
that a division of a city into two or more congressional districts limits 
the functions of Special Deputies to any one congressional district 

YI. Two questions arise as to payments by the Marshal to his Special 
I>eputies, for their services in relation to the election in Cincinnati: 

Firstj Can accounting ofiicers decide on the necessity for the appoint- - 
meut of such Deputies, or on that of the number appointed; and, 

Secondj Can accounting ofiicers decide whether the Marshal paid any 
one or more Deputies for more days than the public service and neoes. 
sity required ? 

1. The accounting officers of the Treasury Department have no au- 
thority to judge of the necessity of appointing Special Deputy Marshals. The 
marshal is the sole judge of the number of Special Deputies he will appoint 
for any election, subiei*t only to the instructions of the Attorney-General, . 
who has supervisory power over Marshals. 

The Kevised Statutes contain these provisions: 

^« Sec. 2021. Whenever an election at which Bepresentatives or Del-- 
egates in Congress are to be chosen is held in any city or town, of twenty 



*Hon. Robert M. Reynolds. The same opinion was expressed by John I. Da 
pori| Eaq » Chief So per visor of Elections for the Southern District of New York, 
anfted tho bill which linaHy becjinie the act of February 88, 1871. 
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thousand inhabitants or upward, the marshal for the district in which 
the city or town is situated shallj on the application^ in writing^ of at least 
two citizens reniding in such city or town, appoint special deputy mar- 
shalsj whose duty it shall be, when required thereto, to aid an<l assist 
the supervisors of election in the rerijication of any list of persons who 
WMy have registered or voted ; to attend in eacli election district or vot- 
ing precinct at the times and places fixed for the registration of voters, 
and at all times and places when and where the registration may by 
law be scrutinized, and the names of registered voters be marked for 
challenge ; and also to attend, at all times for holding elections, the 
polls in such district or precinct.^ 

^^Skg. 2031. • • • And there shall be allowed and paid to 
each supervisor of election, and each special deputy marshal who is ap- 
pointed and performs his duty under the preceding ])rovisions, compensa- 
Han at the rate of five dollars |>er day for each day he is acf ually qn 
dnty, not exceeding ten days; bnt no couipensiition shall be allowed, in 
any case, to supervisors of election, except to those appointed in cities 
or towns of twenty thousand or more inhabitants. • • • " 

*^S£C. 362. The Attorney-General shall exercise general sui)erintend- 
ence and direction over the attorneys and marshals of all the districts 
in the United States and the Territories as to the manner of discharg- 
ing their respective duties; and the several district attorne3's and mar- 
shals are required to report to the Attoniey-General an account of their 
official proceedings, and of the state and condition of their respective 
offices, in such time and manner as the Attorney-General may direct." 

^Sec. 368. The Attorney-General sliall exorcise general sui>ervisory 
powers over the accounts of district attorneys, marshals, clerks, and 
other officers of the courts of the United States." 

Under section 2031 there is no discretion given to accounting officers 
to refuse to make payment. This section says, '^ there shall be paid 
to each special deputy who is appointed and performs his duty compensa- 
turn.'' 

It is thns certain, that, as section 2021 says, ^^the marshal • • • 
shall on the application in writing, of at least two citizens residing in 
such city or town appoint special deputy marshals.^ His authority to 
appoint Special Deputy Marshals, and to determine the number which 
he will appoint Is, therefore, complete and exclusive, subject only to such 
supervision and direction as the Attorney-General may be authorized to 
give. 

As a question of law, in hucIi cases, the accounting offices cannot 
judge of the necessity of appointing, or the propriety of the number of 
Special Deputies appointed. 

As already stated, the Marsha] is authorized to appoint deputies. Now, 
the validity of his appointments does not depend upon the wisdom or skillj 
which he exercises in making them. 

This is decided, in principle, in numerous cases which will be found 
collected in Exigency case (3 Lawrence, Compt. Dec, 97). 

Thns, in the United States v. Speed (8 Wall., 77), it api>eared that a 
•tatote gave an officer authority to contract for supplies, b^^ advertis- 
ing Ibr proposals, and authorized him to dispense with advertising in 
\ot exigency. A contract was made without advertising, and the Gov- 
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oniiiient claimed, that it was void, because the officer made it withoat 
advertisingr, when in fact there was no exigency. Bat the Supreme 
Court held that a court could not judge whether there was a neeestitif (o 
dispense icith advertising. 
Miller, «7., said : 

^^This objection is founded on the act of March 2, 1861. Bat that 
statute, while requiring such advertisement as the general rale, invetd 
the officer charged with the duty of procuring supplies or services with a 
discretion to dispense with advertising, if the exigencies of the pMie 
service require immediate delivery or performance. 

It is too well settled to admit of dispute at this day, that where then 
is a discretion of this Icind conferred on an officer j or board of officers, and 
a contract is made in which they have ejcercised that discretion^ the raZuft^ 
of the contract cannot be made to depend on the degree of wisdom or 
skill which may have accompanied its exercise.'' 

8o in the Philadelphia, &c., R. R. Go. v. Stimpson (14 Pet., 448), a part 
of the syllabus is as follows : 

Where an act is to he done^ • • upon evidence and proofs to be laidh- 
fore a public officer , upon which he is to decide, the fact that he has d(m$ 
the act, • • is prima facie evidence that the proofs have been reguMg 
made, and were satisfactory. No other tribunal is at libertt to 
re-examine or controvert the sufficiency of such proofs, when the law Um 
made the officer the proper judge of their sufficiency and competency. 

In Martin v. Mott (12 Wheat., 31), it is said: • 

Whenever a statute gives a discretionary power to any person, to be 
exercised by him upon his own opiuion of certain facts, it is a soand 
rule of construction, that the statute constitutes him the sole andeiolii- 
sive judge of the existence of those facts. 

Many authorities might be cited in support of the principle stated. 

A little reflection will show, that it is utterly impracticable for acooont- 
ing officers generally, to revise the discretion given to other officers in 
such cases, and still more the danger of exercising such power. 

Thus, the First Comptroller settles the accounts of expenses incurred 
by committees of Congress. A committee is authorized to summoi^ 
witnesses. The committee is to judge of the number of witnesses tob^ 
summoned and the necessity of requiring them. Can the Comptroller 
before allowing accounts for paying the fees of witnesses, require eti^ 
dence of the necessity of calling them t 

If so, the power of Congress niight be crippled and interfered witk ** 
The bare suggestion, shows the utter danger o/ adopting any such prinoi^ 
pie. Another example may be cited. 

The Attorney-General is authorized to employ attorneys at law to^ 
BMBist District Attorneys (Rev. Stat., 3G3). The law gives him discrt- 
Uon/ary power to select attorneys and decide how many attorneys he will 
Wiploy. He is thas made the judge to determine the number of attor- 
iqjs he will employ^ just as marshals have authority to judge of the num- 
«r 4f Special Deputies they will appoint, 

Obo the First Comptroller require the Attorney-General to famisb 
wUenoe of the neaissity of employing the number he has employed t IC 
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80, the aoooantiug officers woald practically regalate and control the 
Department of Jastice in performing its duties on this Kubject. It has 
always been held otherwise. It would be monstrous to attempt the ex- 
ercise of any such power. No person has ever ventured to assert that 
such power can be exercised. 

The Supreme Court in United States v. Jones (18 How., 9G), decided 
the principle that the action of an officer invested by law with authority 
to exercise a discretion^ cannot he controlled or his act called in question 
by accounting officers. No authority can be found iu any decided case 
holding any different principle. If so, where is itt 

Bat if such ])ower of judging of the necessity for the appointment 
of deputy mar^als exists, it would be more properly exercised by the 
eourtj which is required to examine these accounts in the presence of the 
district attorney and to approve or disapprove them. When the court 
has made an order approving the accounts, it certainly furnishes prima 
facie evidence, that the special deputies were necessarily appointed^ if any 
inquiry as to the necessity for their appointment can be made. The 
marshal is t^ disbursing officer who pays the Special Deputy Marshals 
for services, and he submits his account of such disbursements to the 
proper court. The act of February 22, 1875 (18 Stat., 3.*^), expressly 
provides as to such account, that it shall be proved *4n open court, to 
the satisfaction of the court that the services therein charged have 
been actually and necessarily performed, as therein stated." Thus 
the BtSLtntQ provides for the evidence^ which shows the ^^ necessity^ of the 
service. Accounting officers act on this evidence, and it is the only evi- 
ienee which they can require of the necessity of the service. When the law 
provides for the evidence in one mode it is not only sufficient^ but exclusive 
(Batterworth v. United States, 112 U. S., 63). When evidence is thus 
famished in the mode required by the statute, it is clear that the Comp- 
troller cannot say that this evidence shall not prove what the statute in 
effect says it does prove. The Comptroller may pass on the merits of 
the accounts — that is, their legal merits by legal means — but when, 
Bs in this case, the law makes the judgment of the marshal conclusive 
oil the accounting officera, and the court has in addition tliereto approved 
tbe account, the evidence so furnished is sufficient j and cannot be con- 
troverted. 

It may be said that this power is liable to abuse. This is true — so is 
^ll power. The remedy is to remove, or imi>each a Marshal who abuses 
^Ha power, or what is better, limit the number of <leputies by law, if 
^liis be deemed necessary and ])racticable. 

The power to appoint is somewhat guarded. The Marshal is subject 
^ the instructions of the Attorney- General. 

It may be possible^ or even probable, that if a marshal should unnec- 
^^MarHy appoint a large number, say 100 more or less, of Special Deputies 
^t a single polling place, it would be such evidence of gross /rati<2 as to 
^t^qnire a court, or possibly accounting officers, to reject accounts for 
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their payments, e49i>ecially if the deputies participated in the fraad* 
Clear, positive, and absolute fraud will vitiate many acts. 

But no such question of fraud is madej in the accounts which havehe«i 
investigated. 1 am denying only the right of accounting officers to 
judge of the necessity of appointing Deputy Marshals when the Marshal 
has acted in good faith in appointing them. 

The danger that the Marshal will abuse the discretion which the 
statute has given him, cannot take from him his power, nor transfer the 
authority of judging, to accounting officers or others, who, tkemsdfBeij 
might abuse a discretion in doing so. The danger of one abqse csd 
not be remedied by multiplying the opportunities for abasing discretion 
in judging. 

In Gould V. Hammond (1 McAllister, 0. G., 235), the Ooort said: 

^' It is urged that the discretion of the collector may be abused and 
perverted to oppressive purposes. This argument will apply to eterf 
case in which discretion may have been repos^ in an individual. * * * 
The argument that discretion may be abused is to be addressed to the 
legislature as to the expediency of any. When it is given it is the datgr 
of the court to see that the legal principles are applied to each case in 
which a controversy as to its exercise may arise." 

It is held, therefore, that no inquiry can now be made as to the neoa- 
sity for the employment of Special Deputy Marshals, or as to the neoei- 
sity for the number employed. 

2. Upon principles already stated, the Marshal subject to such in- 
structions as the Attorney-General may lawfully give, is the exclofive 
judge oi i\ke^ period of time during which he will require the services of 
Special Deputy Marshals, provte?^^ it does not exceed the maximumtxxA 
by statute, and provided that services are laxcfully performed during the 
whole of such period. The statute limits the period of service for one 
registration and election to a period " not exceeding ten days" (Bev. 
Stat., 2031). The Attorney- General is authorized to " exercise general 
superintendence and direction over • ♦ • marshals • • • as 
to the manner of discharging their respective duties" (Rev. Stat, 362)» 
The extent of the power of the Attorney-General is not now considered. 
The question is presented whether a Special Deputy Marshal can fauc* 
fully be emploi/ed and paid for one or more day's service after thed^v 
holding an election. The question is not whether it was wise, or otherwise* 
or even necessary or unnecessary to require such service, but only whethc^ 
it was by possibility lawful to do so and whether such services were a^ 
tually rendered. If it was lawful^ the wisdom or necessity of the employ^ 
ment is one over which accounting officers have no control. That sncl^ 
employment was lawful, is rendered certain by the statute. It is mad^ 
theduty of the Marshal and his Special Deputies to '^ keep the peaceand f 1 
support and protect the supervisors of election in the discharge of their drntie^ 
[and] • • • [2] prevent fraudulent conduct on the part of aiiyoffloer^ 
of election" (Rev. Stat., 2022). If, therefore, after the day of an 4ed6m0 
Bnpervisors have any duty to perform, they may lawfully hiive the pro^ 
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tection of a Special Depnty Marshal daring its performance. So, if, after 
the day of election any ^^ officer of election " has any duty to perform in 
which he may be gnilty of ^^ fraudulent conduct ^ a Special Depnty Mar- 
shal may lawfully be employed for the purpose of detecting and prevent- 
ing it. And it is certain that Supervisors may have duties to perform, 
in which they may require protection after the day of election. The 
'Ohio statutes provide that *^ at the close of the polls, the |K>Ii books shall 
be signed by the judges, and attested by the clerks;^ that ^^ after the 
poll-books are" so signed ^' the 'ballot boxes shall be of>ened, and the 
ballots therein contained shall be taken out one at a time, by one of the 
judges who shall read aloud distinctly • • • the name or names 
thereon ;" that '^ the clerks shall enter in separate columns, under the 
names of the persons voted for * * * in the ]>o]l-book8 all the votes;'' 
that " after canvassing the votes • • • the judges, before they dis- 
perse, shall put under cover one of the ]>olMK)oks, seal the same, and di- 
rect it to the clerk of the court of common ple^u^ of the county ; and one 
of the judges • • • shall convey the same to the clerk at his office 
within three days from the day of election ; " and that *^ judges and clerks 
of election shall each receive compensation for their services at every 
election • • • one dollar and fifty cents i)er day" (Ohio Rev. Stat., 
1879, sees. 2956-2063). The statute then i)rovi(los that "on the sixth day 
after the election, or sooner in case the returns are mad<', the clerk of 
the court of common pleas, taking; to his assistance two justices of the 
peace of the county, shall proceed to oi>en the several returns made to 
his office and make abstracts of the votes " (Ohio Ilev. Stat., 2980). « The 
derk shall • • • forthwith make, certify, seal, and indorse • • • 
a copy of [said] abstract • • • and transmit the same by mail to 
the Secretary of SUte" (Ohio Rev. Stat., 2982). The Governor and Sec- 
letary of State are required to open the returns and "ascertain the 
namber of votes given." 

It is lawful for the judges of election in en<^h election district on the 
same day of the election and on the day thereafter to count, and for the 
clerks to record the nunil)er of votes cast for each candidate. In fact, 
it is firequently, if not generally, impossible to complete the count, can- 
vass, and making of returns on the day of the election. Here, then, is 
^ day after the election on which it is the duty of supervisors to "be 
^Od remain where the ballot-boxes are kept • • • until every vote 
has been counted, the canvass of all votes • • • wholly eompletedj 
^Hd the proper • • • certificaten or returns made^ (Rev. Stat., 
^17). And it seems also that the su])crvisors may " be and remain'' on 
^ aabseqnent day where the clerk of the court and justices " open the sev- 
^t*l returns • • • and make abstracts of the votes.'' Wherever 
the Supervisors may be for these purposes, there Special Deputy Mar- 
shals may lawfully be to "supi>ort and protect" them and to "prevent 
tbuidalent conduct on the part of any officer of election" (Rev. Stat., 
2lk22). The statute makes it the duty of such special deputies "to 
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arrest * • * any person who commits, or oflfers, or attempts to 
commit any of the acts or offenses prohibited herein" (Bev. Stat, 2Q22.) 
The statute makes it an offense for ^^any officer of election" to negleet 
or refuse ^^to perform any duty, in regard to snch election reqairedof 
him by any law of the United States or of any State" or to violate "any 
dnty so imposed" (Rev. Stat., 5515). It seems that sapervisors and 
special deputy marshals are charged with duties as to the making of all 
'^certificates and returns" (Rev. Stat., 2018). And again, the statute 
requires Supervisors to render a service which may be performed after 
the d<iy of election^ — that is to make and return to the proper Chief Super, 
visor: — 

Lists of the persons who may • • • vote • • • and caose 
the names of those upon any such list whose right to • • • vote 
is honestly doubteil to he verified by proper inquiry and examination at 
the respective places by them assigned as their residences" (Eev.Stat, 
202G). 

This duty may be performed after the day of election. 

In the performance of this duty, the Supervisors may require the pro- 
tection of the Special Deputy Marshals, and the latter may arrest for 
trial i)ersons guilty of illegal voting. It is held, therefore, that, when 
a Marshal has required the services of Special Deputy Marshals after the 
day of election, and the proper court has approved his acconnt of dis- 
bursements in paying for such service, the accounting officers of the 
Treasury Department cannot, in the absence of evidence of gross fraud 
on the i>art of the Marshal and such Deputies, deny the legality of each 
disbursements, especially in the face of a statute, which says thatio 
such case, each Deputy ** shall be allowed and paid • • • compete' 
sation at the rate of five dollars per day for each day he is actually 
tfMfy" (Uev. Stat., iHliU). 

VII. If a voter of Hamilton County outride of Cincinnati is appoia 
a SpiH'ial Deputy Marshal to render service in said city, the qaestioti^f 
art^ then piwk'nUHl, (I) whether he beci>mes de facto such Special De 
uty and (2) if so whether as such he is entitleil to compensation. 

I. .\ SiHHMal Deputy Marshal is not technicaUy an officer ((Toi 
States r. i;erniaine« 9i» U. S- 30S: United States r. Hartwell, 6 Wall- 
CiHTO. An ojft^iN'r o:iu only be ap|H)iuted, by the President, the Head 
an Kxeeutivo Dei^iirtmeni, or a Court (Const., Art. II, sec. 2,.par. 2). 
l>eput> M:u^h;)l of any jirnule is apiK>inted by a Marshal (Rev. 
7S\K llis :)p)HMntnuMit is merely an authorizeil designation of Aperi 
to ivuilor a duty, which the l.-^w ret^uiivs to be performed — wheth 
f»(Wri«i/ in oharaoter. or i>rft/r*riW, The question whether the person i 
Ji'suiH*Uisi oau have a «iV '*.k\m charaoter, like an offioerj may not bee; 
liivl,\ t^oe l^^Mu doubt. l>ut the s,ime reasons which give to an offio 
hi^»Hnl;nl> appointed a *h <u^'t^ oh araoter. would seem to apply to 
j»n*^»M if, >«,;>}, }.\n) to portonn a st^rvuv i^hich the Marshal, who is an o; 
«» « . \\M\\ \\\\\ \\\\\\ )wt'orm. aiul which i^ therefore^ in some sense at 1 
\\ hot \\\\\\, nu i\^.^«j; sorxuv, 

'*. \\ \\ iva.HvunuHl that a SiHvial Dopuiy Marshal may have a iftf/oc^/^ 
vhiUNuMer, H d*^vH noi u«\vv.><Ki';y f.>llow that he is lawfully entitled ^^ 
t»i* paid ooinpoiiH,u»,^« for h;s st^rvivxv^ The general rale is, that 



. 
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officer who claims compensation from the government for official serv- 
ices puU the legal title to his office in iintue, and if this fails, he cannot bo 
paid, at least unless the person appointed to office has done all the law 
requires of him to perfect bis title to the office (Bunlette's case, 5 Law- 
rence, Compt. Dec, 47G; Uunter^s ciise, 1 Lawrence, Oompt. Dec, 2d 
ed., 163; Evans's case, 3 Lawrence, Compt. Dec, 111). 

The statute n-quiring a Si>e<;ia1 Deputy Marshal to l>e a voter of the 
city in which his duties are to be ]>erforn)ed seems to be mandatory 
(Burdette's case, 5 Lawrence, Con)i>t. Dec, 485). If then* can Ihj a very 
clear doubt as to the right of a de facto Special Deputy Marshal to com- 
pensation, it js better to permit the question to be settled by courts, 
which it can be, if payments therefor be disallowed, but it cannot be, 
if sach payments are now allowed. 

These principles above stated will be a]»plied in the settlements of 
uscoQuts of Supervisors and Special Deputy Marshals.* 

Treasury Departmknt, 

First Comptroller's Office, March 10, 1885. 

*The foHowiiiG: in fouud in IIouht Kx. Doc. No. 124(3, Forty eighth Congress, 2d ses- 
uon: 

Siatanent [^February 18, 18^')] of expenHen incurred under ihr law providing for the ap- 
pvimtment of Special Deputy Marthah^ SuperrvtorH^ and Chief Superrison of Election; 
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iTAsr. AmouDt. 



Dittrict. 



-Yvsr. 



AnoQBt. 



PATMUrrS TO SraCIAL DBfU- 
TIES. 



; PaVMEXTH to SPRCIAL DBl't'- 

liBH — Coutiuu«Hl. 



soatbem 

Do 

Do 

Do 

Do 

Cmlifonis 

Do 

Do 

Do 

Do 

Do 

Do 

Do 



Do 

Do 

nortbom 
Do 

Bottbom. 

Do 

Do 

Do 

Do 

esstlm 
Do 
Do 
Do 
Do 
Do 
Do 



Do 
Do 
Do 
Do 
Do 
Do 
Do 



Do 
Do 
Do 
Do 



•I 



Istlmstod. 



1870 
1H78 
1880 
1882 
1884 
1871 
1872 
1875 
1876 
1870 
1880 
1882 
1884 
1880 
1882 
18»4 
1882 
18M 
1870 
1878 
1880 
1882 
1884 
1872 
1874 
1876 
1878 
1880 
18H2 
18H4 
1870 
1H72 
1874 
1876 
187M 
ISXO 
1^82 
18?^ 
187i; 
1M78 
ISf^O 
1882 
1884 



—a ' 



$2,530 00 

1,000 00 

1,380 00 

870 00 

M,445 Ot) 

2,051 50 

820 00 

2. 23U 00 
4. 607 50 

7, M5 00 
4, 525 00 
2.4X5 00 

t6,660 00 

3. 350 00 
3,515 00 
1,080 00 

200 00 

70 00 

1. 105 00 

4.651 86 

7.200 00 

16,210 00 

*10. 265 W) 

10, .'too 00 

5. 700 (M) 

U, r^iS 00 

.*>, 000 00 

2, 1 10 00 

.3, 800 00 

4. 420 (H) 
2.389 12 
1.730 00 
2. Ol».') 00 

8. 0^5 00 
4. 594 10 

10. 006 7:» 
2. 335 00 

•7, 540 0t» 
1,170 00 

2. o:j5 00 

2,.')80 00 

2. 3.i5 00 

•2.840 00 



MiMouri, esstem • 1870 ■ 

1>« 1880 

j)jj _, \fii(2 

New York, northf rn .,..'.... \'..\ ln72 



Do 
Do 
Do 
Do 
Do 
D(i 



1874 
1876 
1878 
1880 
1682 
1884 



New York, aouthrrn 1872 

I>o 1874 

Do : 1876 

Do 1 1878 

Do 1880 

Do 1881 

Do 1882 

Do I 1884 

New Y«irk, eastern '■ 1872 



Do 

1)». 

Do 

IXi 

Do 

Do 

Nem- .TtTwy ... 

Do 

Do 

Do 

Do 

Do 

Do 

Ohio, lumthvm 

Do 

Do 



1874 
1870 
1878 
1880 
1882 
1884 
1872 
1874 
1876 
1878 
1880 
1882 
18M 
1880 
1K82 
18K4 



Pcnnii\lvaiiis, csjiteni | 1872 

l)o 1874 



Do 
Do 
Do 



1H76 
1^78 
18X0 



I>o ! 1882 

Do , 1884 

Pennsvl vsnis, western ' 1874 



19.110 60 
0,505 00 
0,830 00 
5.545 00 

12,285 00 
7.915 00 
8,655 00 
0,570 00 

7.000 go 

*4,300 00 

58, 515 00 

15.150 00 

40,480 00 

25,300 00 

36.105 00 

:2, 250 00 

23.820 00 

*38.880 00 

20, 275 00 

0.770 00 

12,694 24 

6.037 05 

4,845 50 

5.785 00 

*7, .WO 00 

1.200 00 

2,300 00 

6.085 00 

2.>«80 00 

6. 335 00 
3.380 00 

*8,895 00 
1, 220 00 
1. 3:j0 00 
tl4. 5-C 0<» 
2,3.'» 00 
250 00 
8. .'iOO 00 

7, 730 UO 
0.8:{0 00 
4.985 00 
7, 515 00 

490 00 
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< FATunra to ■trmraoi 
CoBtlniwd. 

WSa 00 , Ifew JnMj 

is»oo rm '.'.'.'.'.'.' ".'.'.'.'.'.'.'.'.'. 

.IJSoo Xbir York, DortbarD 

700 (Ml, Do 

1H> W Do '.'.'.'.'..'.'.'.'.'.'.'."..'. 

2*5 w.i Do!""''."""!!!!!!! 

•400 00, NeTY'n-kiwatliwn'l!^'..': 

200 0(1 I Do 

1*0 00 Do 

'tm W , Do ."I '.'..'. , 

SIIOOO ■ Do 

35000 Di. , 

iMoo;. Do 

ITS 00 .KewYork.aitoTD 



BR! 00 ' 
(10 00 I 

20 00 
120 00 i 

4,4SO0O 



4.005 00'' 



S.4I4M 
3,030 001 
t 1Tu4Ju(ed. 



M1BM 



■'■"SS 
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District. 



I 
Yrar. : Amount. 



PaTMBTTS to CHIIV Bl'PBKVIS- 

Oiis— Contlna«^. 



CaliibrnU 

Do 

Do 

Do 

Colorado 

DdAware 

Do 

Do 

Florida, northern 

Do 

Do 

Do 

G«or|cU 

Do 

Do 

QtoridAt northern . . . . 

Do 

Do 

Q«rffui^ •oathern . . . 
OUboU, Borthem 

Do 

Kiitacky 

Do 

ImUuia, oMtem . . . 

Do 

Do 

Do 

Do 

Do 

Do ............. 

IMi■lan■^ western . . . 
IbrylADd 

Do 

Do 

Do 

Do 

^ Do 

•UnKhiuetU 

Do 

Do.. 

Do 

Do 

Do 

^^ Do 

^■•iMippi, northern 

Do 

Do. 

^Miwtppi, nonthem 
Do 

^laeonri. eastern — 
••W jKTMy 

Do 

Do 

Do 

Do 

Do 

» Do 

■•w Tork, northern . 



, I l>«7i 



1R7R 


$841 40 


1880 1 


7.762 05 


1882 . 


3.453 06 


]8ri4 i 


5. 405 52 


IbK 


35 25 


IKM) 


287 65 


18H2 


136 00 


18K4 


27 CO 


1878 


75 00 


1K80 ; 


109 05 


lh82 


159 30 


1KH4 


2ii2 20 


1872 1 


350 35 


1874 


034 20 


1876 ' 


420 85 


1880 


149 67 


1882 


365 00 


18M 


120 95 


1884 


143 45 


1880 


lis 30 


1884 


455 U3 


1878 


116 00 


1882 ' 


31 50 


1872 


1.858 50 


1H74 


130 00 


1870 


4. 46:i 33 


1878 , 


1.313 UO 


1880 i 


101 0.'* 


1H82 


I.t^OO 05 


1884 


2, 352 20 


1884 1 


C3 48 


1874 


177 00 


1H70 


977 55 


1878 


351 03 


lri8U 


2,004 70 


1882 


1. 575 77 


1884 


770 28 


1872 


39 5n 


1874 


157 40 


1870 


2.V1 20 


1878 


1. 857 04 


lHi<0 


'J, 317 80 


18m:! 


4, 269 40 


1kH4 


•9. 854 30 


1H76 


M M 


IfSU 


196 70 


1882 


t8:i 10 


18H4 


405 80 


1H80 


75 97 


1882 


234 U 


1KK4 


180 07 


l>«7fl 


1S7 40 


1872 


574 UO 


l'<74 


1.097 M 


1870 


3.771 19 


1878 


3,931 44 


188') 


10. 404 95 


1882 


9.434 30 


1884 


'9. 147 85 


1872 


4. 252 34 
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New Tork. northern 

Do 

Do 

New York, northern 

Do 

Do 

Xew York, eoutheni . . . . 

Do 

!)«» 

Do 

1)1. 

Do 

Do 

Ik, 

Do 

Kew York, eantem 

Do 

Do 

Do 

Do 

Do 

North Carolina, eaiiti^rn . 

Do 

Do 

North Can»lina, wentern . 
Ohiu, MHithem 

Do 

Do 

Ponnnylvania, rajitem . . . 

I»o 

A*ty ■ ■■■• ■ «••■• *aa ■■• 

Do 

P«*un«y1vaiiia, eaKtf*ru . . 

Do 

Do 

PeunnvWaniii, woHteni . 

I)o 

D.* 

Do 

Sont ]i (."arulina — 

Do 

Do 

Toniii^ftAoc, wtfstem 

Do 

TexAA, north i>m 

TczAH, naiitttrn 

Ho 

Do 

1).» 

Yirjriiiia, cant em 

IH) 

Do 

Do 

Do .. 

Virffiiiia, wi<«ti'rn 

Do 

Do ... 

Do 



..I 



TuUl to Chief SaperTisorn 



1874 


$4, 245 SO 


1876 


7.723 70 


1878 


6. 523 05 


1880 


6.107 89 


1882 


5,246 48 


18M4 


5.425 44 


1872 


18. .<i55 35 


1873 


tl.409 75 


1874 


10,070 15 


1876 


10. 383 86 


1878 


19. 492 59 


I8K0 


26,398 86 


1881 


te.881 14 


1882 


21,430 92 


1884 


25,487 24 


18?i 


1,299 00 


1874 


11.069 95 


1876 


1% 154 » 


1H78 


in. 448 28 


1880 


16,843 95 


18id 


12,4«4 07 


1876 


527 11 


1882 


436 60 


18H4 


158 00 


1876 


•4 73 


1878 


740 45 


1880 


4:5 45 


18H! 


221 10 


1H72 


1, 774 71 


1874 


2,006 61 


1876 


8.449 40 


1878 


1,609 30 


1880 


1.840 75 


1882 


2. 3.->6 70 


18h4 


1.834 18 


1H70 


170 40 


1878 


100 85 


1880 


65 30 


1882 


78 10 


1876 


679 14 


1878 


579 85 


1880 


682 10 


1876 


129 60 


1884 


53 30 


1K82 


53 86 


1876 


249 93 


1880 


523 21 


1682 


344 06 


18M4 


345 10 


1876 


551 05 


1H78 


450 85 


1880 


1,503 75 


I**:! 


1.166 05 


18X4 


596 05 


1M76 


206 80 


1880 


872 00 


1882 


842 85 


1884 


1,048 55 




893. 752 07 



f Special election. 



RKCAPITULATION. 



JPtetal Depntlea $651,830 23 

Snperriwri 037.104 47 

^^Uaf Saperriaora 393.752 07 

Total 1.982.686 76 

^On.— Amounts mark «mI eitinintotl wt^ri* ii<1v.iiire<1 t'> MarAliaN rordiitlHir^finoiit. but accounts have 
[jP^yet been received at thU Department. lu cahvh iiiarkiMi iiuudjUHti'il, actruiuit!* havo rn-euily been 
'^^ved but are not yot ezaminvil. 

The fore^^oiiiju: cane hIiows that i':ir1i Special l)f]iiity Marshal iniiHt be a citistn-reai- 
^i and qualified voter in 8uiii«* i>]i>rtinii (iJNtrirt or voting prt'ciiirt in the city or town 
^WbichhiB duties are to hfi |M.'rforni('il. It may W ])ro]>rr, tluM'rfons to ^tatc Honio f^on- 
^'^ principles liy which to dottTininr what coiiNtitiitcs a doiiiicilo, ft>r thi8 generally 
"*one of the important eh'mentH in ili'icrininiui; who arc qiialitiod vot<*rB. 
6 LAWB 13 
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Thongh it is -a matter of great difficulty to decide in all the yarioas cases which 
may arise what place constitutes a person's true domicile, yet some general principles 
have been adopted which serve in most cases as efficient guides. 

The most general rule laid down by all writers on the subject is, that " it is not the 
mere act of inhabitancy in a place which makes it the domicile, but it is the fact 
coupled with the intention of remaining there, animo mafiendi," 

The difficulty in many cases is to determine either the fact or intention. Both are 
frequently to bo gathered from slight circumstances of mere presumption, and from 
equivocal and conflicting acts. 

The only question to be now considered is in reference to losing the domicile of ori- 
gin by a man of full ago. Such an one's domicile is prima facie where he lives. But it 
may be otherwise established. If he lives in a place with no present intention of ecer 
removing therefrom, that i)lace is his domicile. 

It is maintained that such place is his domicile, though he may have moved thither 
from some other place to which he entertains floating intentions of returning at some 
future period (Story, Coufl. Laws, 7th ed., $ 3^-48; Anderson v. Anderson, 42 Vt., 
350). Intention, it will be seen, is all controlling. He loses his former residence Just 
as soon as he removes from it to another place with an intention to make it his per- 
manent residence. He cannot lose his former residence if the intention just mentioned 
is not admitted or proved from circumstances, and the bnnlen of proving that a ehangm 
of domicile has been made is upon the party alleging it (/d.; Bell r. Kennedy, L. 
U. 1 II. L. Sc, 307; Desmare v. U. S., 93 U. S., GIO). It has generally been considered^ 
in accordance with the rules mentioned that persons appointed to public office unde^^ 
the authority of the United States, and taking up their residence in Washington fo^r 
the purpose of executing the duties of such office do not thereby, while engaged 
the service of the Government, lose their domicile in the place where they before 
sided, unless they intend on removing there to make Washington their permanen' 
residence (Atherton v. Thornton, 8 N. H., 178). 

*'Both the factum and the animus must concur to produce the effect of a change o 
domicile" (Harvard College v. Gore, 5 Pick., 376; Shaw v, Shaw, 98 Mass., II 
Drevon v, Drevon, 10 Jur.,N. S., 717). 

Until both concur the old domcile contmuos, for a person cannot be without a leg- 
domicile somewhere (Desmare v. U. S., 93 U. S., 610). 

Chief Justice Gibson in Commonwealth v. Jones (12 Pa. St., 371), says that '*Thed< 
trine seems to bo that if the office was irrevocably conferred for life, the law fixes t' 
domicile at the place where the functions are to be performed: but that, if it be te 
I>orary or revocable, the presumption is against a change" (Phillimore, Law 
Domicile, [61, 62]; Brown v. Smith, 15 Beav., 444; Att.-Gen. v. Pottinger, 6 H. & 
TiZ). 

The maxim of the Roman law, which has been generally adopted by Europeao 
jurists, is that those who sojourn in a particular place for the purpose of prosecottnf 
their studies, do not ucqnire a domicile in that place (/d., [54, 55]; Granby r. In- 
habitants of Amherst, 7 Mass., 1). Should the contrary view be held, the estate of 
a student dying at a foreign university would be thrown into a foreign channel of di** 
tributiou, and groat inconvenience, as well as gross injustice, be wrought (Whirt. 
Conf. Laws, 2(1 ed., 'J 48). 

Mr. Wharton says in this connection, " Of course, domicile and the right tovoteiW 
not to be confounded. In the United States, in particular, the tendency is to facilitate 
suilrage, by permitting its exercise at merely transient residences. In the case of «to* 
dents, this has been effected somotimes by statute, sometimes by judicial dccitton' 
{Id.; citing Putnam v. Jolinson, 10 Mass., 4i»2; Fry's case, 71 Pa., St., 302). 

A person prosecuting liis studies or performing the duties of a government office ■* 
a certain place may reside there and yet be domiciled elsewhere. 

For "residence," strictly speaking, is the place of temporary abiding, as contrt' 
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dlstinf^uitshed from ''domioilo/' thu place of porinnnent dwcllini^. Whether the place 
in which one dwells ia his mere residencr or hln domicile depends upon his %ntenti<nij 
and this intention may he Hhown hy ojM^n declarutionM and acts, or in tho absence of 
these, by satisfactory circuinstnuccM, if such exist (RonT, Intcr-Stato Law, \H\, IH7, 
18S: High'!* Appeal, 'i Doug., Mich., 5-2J; Hrent r. Annlield, 4 Or., C. C, Wl*; In re 
Giiier, I Hinncy, Pa., 349; 2 Kent, Com., 430, note f; Haggart p. Morgan, Ti N. Y., 4*i3, 
4*23; In re Thompson, I Wend., 4."); Frost r. Brisbin, 19 /rf., 11; Love p. Cherry, *2A 
Iowa, 204, 2U1I; Prentiss r. Burton, 1 Brock., C. C, 389; Butler r. Farnsworth, 4 Wash., 
C. C, 101 ; Cadwaladcr r. Howell, 3 Harr., N. J., 139; Case r. Clnrke, r>2Ma8s., 70; 
Hylton p. Brown, 1 Wash.. C. C, 29H ; Tobiu r. Walkinshaw, 1 McAlliHter, lri*» ; Burn- 
ham r. Raugely, 1 WcM>d «& M., 7 ; State r. GnNune, 10 Iowa, 30d ; MuKowen r. Mc- 
Guire, 15 La., Ann., fUr/). 

Mr. Wharton well defines domicile as *' a residence acquired as a final abode," pn*- 
ferring the term ''final" to ''permanent" used by Mr. Dicey in his work on Doniioile, 
page 42, because, as he says, " I may abandon my home in my prus«Mit domicile, and 
may expect to be absent for years; yet if I intend to nrturn and resume my home iu 
this domicile, it continues my domicile'* (Whart., Conf. LawH, 2d ed., $21 and notf), 
"It would be a dangcnuis doctrine to hold tliat men) rcHiibMice, apart from the con* 
sideration of circumstances, constitutes a <*hange of domicile. A ii nest ion which no 
one could settle would immediately aris<>, namely, what length of residence should 
proiiuce such cons(y|Ucnce. It is evident that time alone cannot be the only criterion. 
There are many cases in which a very short residence would constitute domicile, as 
in the case of an emigrant, who having wound up all his atfairs in the ronntry of his 
origin, departs with his wife and family to a fon'ign Innd and strttles there. In a case 
like that, a residence for a very brief ]K*rio<l would work a change of domicile. Take 
1 contrary case, where a man, for business, or pleasure, or mere love of change, is 
long resident abroad, occasionally returning to the country of his origin, and main* 
tftiniug all his natural connections with that country, the time of n*sidence wimld 
not to the same extent, or in the same <legnMi, be proof of a change of domicile " 
(Hodgson r. Du Beauchesne, 12 Moore, P. C, 2><i, cited in Whart., Conf. Laws, 2il eti., 
(21 note). 

It has been even held that it is not enough to ohango the diunieile of origin for a 
oewonn that the party goes to residiD iu another placid for an indetiuite time, if he has 
in his contemplation s^nne event, although an uiioertain one, upon the happening of 
vhich his residence will coast*. Tbcre must l>e a tixcd intention of abandoning one 
domicile and permanently ailopting another (Moorhou.io r. Lonl, 10 H. L. C, 272, 
2«i, 286). 

"It is clear," says Mr. Wharton, " that attendance on the legiHlative IxNiy of a na- 
tion, no matter how ctmti luini*', or oceupancy of an otiicial station of any kind, cither 
At the pleasure of the appointing pow«T or for a term of yearn, confers no now domi- 
cile, without the rlear iHteutinti ntid arrtinijnn^nt »>rtlie oillcrr himsflf*' (Whart., Conf. 
Laws, 2<1 ed., ^ 51 ; .Sonirrvilli- r. Sunirrvilli'. .'> Ws.. 7.'tO; Ilaunon r. (iri/./ard, H9 N. 
C.,U6; Rol>ertH r. Cannon, 4 iVv. iV Battle. Law. 2r>l»). 

In sciiJM'' fried in thei-ourtot'i'oiiin)r>n pb'asnf Bebnont County, Ohio — (^inninghani 
^zlett p. Jacob IhwwT et n!. — it appi'ai-«>d that the {ilaiiititV was a dislHirHing oilicer 
^n the office of the Auditor of tlif Pi»st-i)ih<-e I)fparlni<Mit, and claimed a ri'Mideuee at. 
Morristown. Ohio, where he ri-siili-d prior to n-iuovinji to WaMluiigton. IIi» otfiTcd his 
^llot at the OctobiT election of ISH and it wan refusfd «mi tin*, ground <»f noii-n*si- 
^^Dce. Suit Wiis instituted aixainst the JMilir<>sof elect it>n for damages. In charging 
the jury the court uwmI the following language: 

PUinti If could not 1om(> bis rcsitb'iict* in this county by the mere fact of removing 
^Wsdhiiijjton, marrying a wifi-, and living and ilwellini; there with his t'aniily, if 
tuCriiinoval was for temporary purposes, and it was not the intention to relinquish 
^ltefonut«r home and acquire a new one. Tlit^ residence of a pi*rson in its legal s«mis« 
Uthe place where ho has his true, lixed, pennancnt lionie. and to which, whonover 
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he 18 abeeikty he has the intention of returning. It is not the mere fact of inhabitance 
in a place which makes it the residence, but is the fact coupled with the intention 
of remaining there. 

Verdict was rendered for the plaintiff. 

The following Report of the Judiciary Committee of the House of Representatives, 
Forty-third Congress, second session, is instructive : 

Forty-third Congress — Second Session, 

House of Refkesentatives. 

[Report No. 121.] 

Right of Franchise — January 26, 1875. Laid on the table and ordered to be printed. 
Mr. Finck, from the Committee on the Judiciary, submitted the following reix>rt: 

" The Committee on the Judiciary, to whom was referred the petition of William B. 
Brown and fifty-four others, asking for the passage of a law to protect employes of 
the United States in their ri^ht of franchise in their several States, notwithstanding 
their temporary abseuce in discharge of their duties, report: 

That the committee entertain no doubt whatever that persons who come into the 
Pistrict of Columbia for temporary purposes merely, for discharge of duties of clerk- 
ships, or other employment under the Government, without any intention of abandon- 
ing their former place of residence, do not forfeit their former citizenship, but con- 
tinue to be entitled to the full exercise of the right of franchise, iti the same manner' 
as if they had not so come into this District; that no legislation is necessary on thi 
subject, and ask to be discharged from the further consideration of said petition." 



Much light may be thrown ou these questions by cases on a somewhat analogoi 
question respecting the wife's right to establish a sei)arato residence or domicile, 
the purpose of a divorce suit : See Turner v. Turner, 44 Ala., 437 ; Tolen r. Tolen, 
Blkf., Ind., 407 ; Jonncrs v, Jenncrs, 24 Ind., 355; Rhymsr. Rhyms,7 Bush, Ky., 31^ « 
Harding r. Allen, 9 Groenlf., Me., 140; Goodwin v. Goodwin, 45 Me., 877; Harteaa c». 
Harteau, 14 Pick., 181; Garner t?. Gamer, 56 Md., 127; Wright r. Wright, 84 Mich.., 
180; Pate r. Pate, 6 Mo., App., 49 ; Frary r. Frary, 10 N. H., 61 ; Pay son v. Payson, 34 
Jd., 518; Hopkins v. Hopkins, 35 Id., 474; Yates v. Yates, 13 N. J.,£q., 280 ; Johosov 
V.Johnson, 4 Paige, 459; Irby v, Wilson, 1 Dev. & Bat., £q., N. C, 568; Sohonwftld 
V. Sohonwald, 2 Jones, Eq., N. C, 367; Calvin r. Reed, 5 Smith, Pa., 375; Ditson «. 
Ditson,4 R.I.,287; Fickle r. Fickle, 5 Yerg.,Tenn.,203; Schreck r. Schreck, 32 Te^., 
618; Huckiilby v. Huckalby, 35 Id., 620; Hubbell r. Hubbell, 3 Wis., 662; Gleasoi^ v. 
Gleason, 4 Id,, 64; Phillips t;. Phillips, 22 Id., 256; Shafer r. Bushnell, 24 /<!., 372; 
Craven r. Craven. 27 Id., 418; Dutchcr v. Dutcher, 39 Id., 651 ; Cheever r. WihNm,9 
Wall., 108; Derby r. Derby, 14 Bradw., Ills., 645; 13 Washington Law Reporter, ST, 
January 24, 1885. 
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IN THE MATTKR OV THK RIUIIT OF AN ATrORNEY. EMPLOYED, UXOER 
A POWER OF ATrORN'EY, BY HIS CLIENT TO PROSECUTE A CLAIM 
AGAINST THE UNITED STATES, TO RECEIVE THE TREASURY DRAFT 
ISSUED TO MAKE PAYMENT THEREOF, WHEN SUCH CLIENT DIES 
BEFORE THE DELIVERY OF HIS DRAFT.-CREECY'S CASE. 



Aogast 5, 11573, D. employed C, an attorney, to prosecute a claim a^aiimt the UuittMl 
States, the contract making no pniviHion as to conipi^nHatiun for 84TvireM. April 
25, ms:), it was ugrt'iHl that D. would ]iay C. ono-half the amount he recoTend. 
May *2r», 1884, D. died intestate. February Pi, l^e^ri, the First Comptnillerccrtifieil 
a balance, duo to D., of $21G; and, February 17, a Tn*a.sury dralt iHNued therefor. 
February 127, l^itsi, an adiiiiDiHtratrix was apiMiinU'd for D*s estate, and both she 
and the attorney claimed the ri^ht to receive tlie draft. 
BtU : 

1. A per$onal agreement— hy which a client aj^rt'es to pay a fixed i>er cent, of the 
the amount of a claim uKaiiisI the United States, to his attorney for collcctiuf; 
It — does not create a contract lien on the fund thus Hecured, when the attorney 
is not in possession of tlie mtmey realized ; nor does it ;;ivo a right to the at- 
torney to receive the money in paymeut oi'HUch claim. 

9. In ca.'^es of this kind, a contract purporting tf> give a lieu to the extent of v<nitiug 
aright in the attt»niry to appri>priate to hinim'lf any part of hucIi fund, befon* ita 
payment to the client, is prohibited by MM'tiou :{477 of the ]{eviHi>d Statutes. 

3. The attorney has no lien on the Treasury draft mentioned, ami hence, on general 

principles, no light todrmnnd possi'Hsion thereof. 

4. The death of a client d(K*s not <liM«olvi> the contract by wliirh an attorney is eni« 

]i1o\i*d to pioHccute a riaim ag.iiuNt the United State.H. Hut a mere naked power 
to leceive a Treasury draft is terminated by the death of its maker. 

5. Liens of attorneys are eillier (1) cliargiiig liens or {"2) ivtiiiniiig liens. Thest^ may 

Ax'iito either (a) by contrart, or (h) as a r4)nim«iu-Iaw privilege. 
fi* Alien in waived when an agent acerptM tlie jiePNoual eredit of the principal. 
7. JSemblCt that the contract in tlii.H vhm* in u waiver ot tin* attorney's lien as a com- 

mou-law privilege. 

AngUiit 5, 1873, (reor^ro W. Diivall, a private iu the Metro[>oIita» Po- 
Uc€Forc<5 of the Districrt of ( •oliiiiihia, tlieii and pn*vion.sly with salary 
as snch, executed a potrer of attorney,* by which In* authorized (Miarle.s 
E. Creecy to pro.st»eute a rhiiiii against the l-iiittMl States for "an addi- 
tional compensation of twenty per eentnni iumUt the • • • Joint 
Resolutiou of Con^^ress, of February *JS, A. !>., 1SG7" (14 Stat., 501); 
Police ease, 1 Lawren<*e, ('onipt.. Dee., 57). 

The following is a copy: 

Know all men bythe-M* presiMitM, that I. (leorgi- W. Dnvall, have marie, eonstituted, 

?%7i^ '*PI»""»^*"^ *^"d by theM- presrutsdo iiiaki'. roiistitnti-, ami a|ipi>ir»t rilAiniIvS K. 

^,**EE(.'Y, Attorney and (.'oimsillor-at Law. nf tin* Cirv of WashiiiH^t.m. Distriet of 

y-'>ln«ibi:i, my true and lawl'.ji attorney, tor ine and in my nam*-, piaei', and Mt«-a«l. to 

P«*0!M^;Qt«• toeoueliisiou iu tb.- Court fit'ClainiM or elsrwlnre. as my said atloruey .<»liall 

•.*^ct, my elaim to an adiiitional rotii|)i'ii<«atii)ii of iwmty piT e.iMituin'. nndi'P the pro- 

'«*ionHof the jfiint resolution of r.inL;n'-s. of February 'J-*, A 1).. l>i;7. providing tlio 

•*'ne for eert am employees i:i tliecivil Merv ir.« iif the Cuvminn'nt at Washington and 

'•«• t ho purposes aforesaid. I do hinhy ;rranf unto my >anl attornt\v full power and 

*lthority r4) (b» and perfurm all ainl «'Vi*ry aet and ihui;; whatsofver reqiiiMite and 

^cetwary to be done in and almut thi* piiMui -.!••«, as fully to all intents and purpose.^ 
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April 25, 18S3y said Davall with others ^< agreed to pay our attorney 
Charles E. Greecy one half the amount he recovers from the United Stain 
provided he recovers oar pay within the uext four months." An aiB- 
davit is filed alleging that the time for recovery was extended to the 
end of the Forty-eighth Congress, March 4, 1885. May 26, 1884, said 
Dnvall died intestate in Washington City. January 17, 1885, Congreu 
passed an act for the relief of the Metropolitan Police Force of the Dis- 
trict of Columbia, as follows: 

urn • • That the proper accounting officers of the Treasury De- 
partment are hereby directed to allow, and i)ay out of any money in 
the Treasury not otherwise appropriated, to each of such persons, or 
their legal representatives, who were officers, clerks, and employees of 
the metropolitan police force of the District of Columbia on the tweoty- 
eighth of February, eighteen hundred and sixty-seven, a sum equal to 
twenty i)er centum on the salar^*^ of sucb persons as fixed by law, for 
the time stated in said resolution of the twenty-eighth of February, 
eighteen hundred and sixty -seven." 

It is alleged that the services of Creecy led to the passage of this act 
By virtue of it, the claim now under consideration was adjusted, among 
others, by the First Auditor, and, February .12, 1885, a balance of 1216, 
in favor of George W. Duvall, was certified by the First Comptroller. 
February 17, 1885, a Treiasury draft was issued to the order of said 
Dnvall. February 27, 1885, letters of administration on his estate were 
granted to Jane Duvall, widow of decedent, by the proper court in the 
Distiict of Columbia. 

At the time said balance was certified, it was not shown that said 
Duvall had died, but the practice in the Treasury Department has 
always been to pay drafts issued in such cases in the name of tbe dece- 
dent on the order of the proper legal representative. (Halstead's case, 
3 Lawrence, Compt. Dec, 231; Keyser's case, 4 Lawrence, Gompt 
Dec., 261; Deceased Claimant'^ case, Jd., 255). C. E. Creecy, attoniey, 
and Jane Duvall, administratrix, ask, adversely to each other, for an 
onler delivering the draft. 

Eppa Iluntony for Creecj', cited Stanton v. Embrey, 93 U. S., 556. 
The court decided in this case that, where an attorney held a contract 
for fee^s, the deatli of the claimant did not dissolve the contract, and 
that, both in law and in equity, the contract was a lien on the amonnt 

as I Tiii«;lit or couhl <li> if nrrsoiinlly ]>n'si*iit, with full |>o\vfr of HiibHtitiition and !•• 
Yocalioii, luTrliy ratifviiij: ;iinl roiiiiriniiijr all tlint my Haid nttonivy hIioII luwfnilydo 
<»r rauM' to W iloiir by virtiir lu'n'i>f, h**n'l>y ainiiilliii<; ami revt»king all fonnor po** 
VTH of alloriifv or authori/atioiis whatever in tin* ]»romiw?.s. 

in witiM'sH win'ivof, 1 liavc lioioiinto nrt my liaixl ami wmI the ;5l>tli ilay of Oi'tol>" 
in tin* yv.tiv oiif tlioiiNaiid tM<;ht liiiiulrcd ami w.viMitv-thn't*. 

GEORGK W. DUVALL. 

TliiH wan duly ai'kiiowltMl^rod bcfun* a notary publii*. 

It has been said that : 

"An attorney will br dt'onu'd to have abandmiod a case wliero thn claim P*P*P|!"|r 
di«:at«' no action on hin part f«»r Mix yi'ars, unhvss th<* claimant fthall, in HOinedirPCj 
manner, i»x])n'Msly rtM'ojjni/.n him aft<'r snrh pi-riod. Inaction for a ii*8«M»r P*'"***''.! 
unn*aMoiiabl(*, will raino the H.-iim^ proMniuption/' ('2 Second Compt roller's Dig«**i *" 
oitin;^ decision of Auj;u.st ii-j, ISrfO, Vol. 4:J, y. VM\.) 
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recovered. Creecy claims the right to receive the draft, by virtue of 
the rules of the Departmeut and this decision of the Supreme Court. 

William J. Murtagh submitted a brief for Creecy, as follows : 

*'An agent or attorney may be appointed by parol or by acts or im- 
plication.^ Story on Agency, 2d Ed. page 41). Sheets r. Sheldon, 2 
Wall., 17S; Piatt r. Olivt-r, L' McLean, 178. 

In those cases where the claimants were found to have died, ])owers 
of attorney were taken from those persons (widows) who are entitled to 
the prior right of administnition. Dennis^ Probate Law of the District 
of Columbia, p. 50. Powers of attorney an<l agreements were taken as 
a ratification by them of the employment of Cn^ecy as attorney by the 
agent of their husbiinds Mr. Herrick, and as evidence of their acqui- 
escence in Creecy's employment as the principal equitable owner of the 
claim. The laws of the i)istr]ct of Columbia n*garding the distribu- 
tion of the intestate^s i)ersonal estate are — after payment of debts due 
as follows: 

1. If the intestate leaves a widow and no other immediate relative, 
she is entitled to the whole. 

:!. If there be a widow and child, widow has one-third. 

3. If widow hits no children, but leaves father or mother, or brother or 
sister, or child of brother or sister, widow has one-half. Dennis' Pro- 
bate Law D. C, page 81. 

A recognition of the acts of an agent is e(]uiva1ent to an original 
grant of authority. Conn. r. Penn. Peters C. C, VM. Loniine r. Cart- 
▼right3W. C, 151. 

The main question is this: Does the death of a claimant terminate a 
contract with an attorney to prosecute his claim T The Supreme Court 
decide this in the negative in the ca.se of Stanton r. Embry, admr." 

Decision by William Lawrbnck, First Comptroller. 

This case will be considered by the light of (first) statutes and the 
general principles of national-cxt^cutive common law; and (second) the 
regulations of the Treasury Department. 

The attorney jvsserts a right to hmmmvc* the draft, now under consid- 
eration, on the gnmnd, that h<^ has a lien thereon. His right to the pos- 
session may be considered, not men^ly upon the alleged ground of an 
actually existing or vested lien, but also upon the ground of a right to 
possession for the i)urpose of thereby perfecting the existence of such 
lien. Possc*ssion is generally esstMitial to the existence of a vested lien. 
(Overton, Liens, 3.) lUit a <*t)Mrt of iMpiity may, doubtless, in many 
cases between private suitors pniteet an inchoate right, and by reme- 
dial process enable a party to perfiMrt sueh right so as to vest a lien. 
Alien has Immmi defined, as follows: 

^*Au obligation, tie or claim annexed to or attaching upon any prop- 
Wy, without satisfying whitili sueii property cannot l»e demanded by 
^ owner. A lien is not in strictness eiilii»r ixjits in rcunv ajuHatl rem^ 
out is simply a right to jMissess and retain property until some charge 
attaching to it is paid and disehargetl; tliat is, it is not a property in 
^lie thing itself, nor does it ci»nstitute a canse of aetion for the thing. 
It more properly constitutes a charge upon tlie thing. It is, therefore, 
* Binnple right to possess and retain a certain piece of personal property 
^chattel until some charge attaching to it is paid and discharged, or a 
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mere right to maintain a suit in rem to enforce payment of the charge. 
Liens are qualified rights. They are not founded upon property, bat 
they necessarily suppose the property to be in some other person, and 
not in him who sets up the right." 

(Overton, Liens, 1, citing Ex parte Foster^ 2 Story, 143; Lickbarrowv. 
Mason, 6 East, 21, 24, note; Conard v. Atlantic ins. Co., 1 Pet, 38d, 
441, 442; Smith, Merc. Law, 689.) 

A lien has been defined elsewhere thus: 

^^A hold or claim which one person has upon the property of another 
as a security for some debt or charge.'' (2 Bouvier, Die, 47.) 

Again it is said: ^'A lien is the right to satisfy a debt out of a par- 
ticular thing.'' (Wharton, Agency, 813; 2 Kent, Com., 12th ed.,634; 
Paley, Agency, 127.) These are among the American definitions as 
given by elementary writers. 

Some definitions may be quoted from English text writers. Thus it 
is said : 

"1. Two kinds of lien (ligamen) are known to English law. 

The first is a right to retain possession of another's property, until a 
debt due to the person retaining has been satisfied. 

Tiie second is a right to charge property in another's possession with 
the payment of a debt, or the performance of a duty. 

The first kind of lien may be called a retaining-lien; the seconds 
charginglion. 

2. Such liens, again, as seek the satisfaction of a debt are either par- 
ticular or general. 

A particular lien is where the debt has arisen in respect of the par* 
ticuhir property retained. 

A general lien is where the debt results from the general balance of 
the account between the parties. 

Particular retaining-Iiens rest immediately on the principles of the 
common law; general retaining liens depend on the agi*eement of the 
parties Such agreement may bo expressed, and is then regulated en- 
tirely by the terms of the contract. It may also be inferred from usage. 
And in the first part of tlu"- i)resent essay, unless the context he repug- 
nant, when we speak of a lien we mean one establisliod or enlarged by 
the general usiige of a trade or profession." (Stokes, Liens of Attor- 
neys, !.)• 

Ag^iin it is said : 

" A lien, properly speaking, is only a rifjht to hold^ and only attaches 
on property coming into the possession of the person claiming the lien. 
It is, to use the language of .Mr. Justice Grose, in a well-known ca«e, 
Ml right in one man to retain that which is in his possession belonging 
to another, till certain demands of him, the person in possession, aro 
satisfied.'" (Pulling, Law of Attorneys, .368, citing per Grose, J.,^"* 
Hammond v. Harrlay, 2 East, 2iC>. jt 

*A Tivatisr on tin* Lit'iis of Attorneys, Solioiti)rs, lunl otluT Lt'gal PraclitionerSj t>J 
Wliitlt^v Sti»ko«. L«>iHlon. ls;o. 

tA Sninnniry of Iho Law and rraciicc Ri'latin;^^ to Attt»rn<'y», Ac, liy AlexAD*^*^ 
Pullin;;, l^>n<loiiJ>riJ. ' 

Aii(l8<*<*: Tin* Law tif AttornovH, Scv.^ h\ John MtTiitu'ld. I^ondnn, K\\KpaMim; •"" 
A Collection nt' Lnw 'I'lMits pui.lislnMl in \^'*:^ and l-^Ji). I-^JH, Jk HJi» in Th.« U* 
JonrnnI, iMititliMl Law Tiju'Im, Vol. \ and 'J. London. TIiIm Iatt»T innlnd('*<: A rnnti*'*' 
TreatiMHOii tin* Law ri'latin.«; to At tomi-xs, Sojiciiors, ami thrir A^ontn, by Maugli*'"' 
AttornoyH^ lims an- ilisrnv»rd in this latter work. (.'ii. VI, pp. lItt>-l."iL . 

AikI hco: Tin- Prartirinj; AHoriify or Lawyi-i's Ollicc. U vols., by \V. Bolmnt V^ 
liahrd, Flo(\t St itMt, London. 17;{*J. 
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Borne of these deflnitioiiR regani the lien of an attorney not as a Jui 

n re nor a jtM in rem. And as to documents and paperH in the hands 

fan attorney, this would seem to be true, since it t*nn sc^areely l>esaid 

le acquires either a legal or equitable title or right of properly therein. 

Lb to a judgment recovered or money received, there seems to be no 

eason why a lien, when it does exist, is not to be regarded as a spe- 

les of equitable title to an undivided or, [M^rhaps more pro|>er]y, a deft- 

lite interest therein to the extent of the claim. And this seems to be 

he view taken in Wylie r. Coxe (15 How., 415, 420) and Trist v. Child 

21 Wall., 441). At least as to money to he paid by a Oovemment as 

he fruits of the labors of an attorney these cases seem to recognize a 

iistinction between cases (1) in which the attorney has a personal 

greementj express or implied, with his client as to comi)ensation, and 

2) cases in which the ci>ntract gives the attorney a si)eciflc right to 

eceive compensation out of the fund recovered, Tliis distinction is 

Eiken in the case of Trist r. Child, (21 Wall., 441). In that, case it ap- 

eared that Trist having a claim against the United States for serv- 

les, an agreement was made between him and Child, by which the 

itter, as agent and attorney, shouhl take charge of the claim and pros- 

snte it before Congress, and, as compensation for his services, should re- 

nye twenty-five i>er cent, of whatever sum Congress might allow in pay- 

ent of his claim, and if nothing was allowed Child was to receive nothing 

bild procured the ]>assage of an act. approved April 20, 1870, appro- 

iating 814,550 to pay the claim. Trist refusing to }>ay Child, the latter 

plied to the Treasury Department to susikmuI tlie ])ayiiient of the 

iney to Trist, which was done, leaving the money in the Trt*asury. lie 

^n filed a bill in equity in the cinniit court of the United States to 

oin Trist from collecting the money until he had paid the stipulated 

)l)eu8ation. The injunction was granted. The court enjoined Trist 

a receiving the money fnnn the Tn^asury. On ap}>eal, the Sufireme 

rt dismissed the bill. SicoynCy »/., in delivering the opinion (/</., 44G), 

• 

The bill proceeds upon the grounds of the validity of the original 
ract, and a' consequent lim in favor of the eonqtiainant upon the 
appropriated. Wi* shall examine the latter grouiul first. Was 
% in any view of tho casr, a limf 

'H well settled that an ordtr to jMiy a debt out of a particuhir fund 
ging to the debtor ^ives to the <'reditor a speeiti<* equitable lien 
the fund, and binds it in the hands of the drawee. A part of the 
ular fund niay be assigned by an order, and the ]tayee may en- 
pay uient of the amount against the drawee'. Hut a mere agree- 
'o pay out of smh fund is not sullieient. SonuMhing more is iu»c- 
There must bf an apprnprlativn of the fnnd pro tiinto^ either by 
an order or by transtrriing it otherwise in such a manner that 
der is authoiiz<-4l to ]>av the amount direetlv to the creditor 
the further intei vention of the debtor. 

ng the subject in the 11^ lit (»t these anthonties, we are brought 
inclusion tliut the appellee ha<l no lien upon the fuiul here in 
. The un«lerstan(iing between the elder (/hild and Trist was a 
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personal agreement It could ia nowise produce the effect insisted apon. 
For a breach of the agreement, the remedy was at law, not in eqaity, 
and the defendant had a constitutional right to a trial by jury. If there 
was no lien, there wa« no jurisdiction in equity. 

There is another consideration fatally adverse to the claim of a lien. 
The first section of the act of Congress of February 2Gth, 1853 (10 Stat, 
170; Ilev. Stat., 3477), declares that all transfers of au^" part of any 
claim against the Uniti>d States, *or of any interest therein, whether 
absolute or conditional, shall be absolutely null and void, unless exe- 
cuted in the presence of at least two attesting witnesses after the al- 
lowance of such claim, the ascertainment of the amount due, and the 
issuing of a warrant therefor.' That the claim set up in the bill to a 
specific part of the money appropriated is within this statute is too 
clear to admit of doubt. It would bo a waste of time to discuss the 
subject.'' (Yeates v. Groves, 1 Vesey, Jr., 280; Lett v, Morris, i Simons, 
607; Bradley v. Root, 6 Paige, 632; 2 Story, Equity, 1047; Field t?.The 
Mayor, 2 Selden, 179; Wright v. Ellison, 1 Wall., 16; Hoyt v. Story, 3 
Barb., 204; Malcolm v. Scott, 3 Hare, 39; Bogers v. liosack, 18 Wea- 
dell, 319.) 

In Wyliei?. Coxe(15 How., 415) it appeared that in 1843 one Baldwin 
having a claim against the Mexican Eepublic employed Goxe for a 
commission out of the fund realized to prosecute it as he did succesa- 
fully. Baldwin having died, Wylie, his administrator received the 
money and, refusing to pay Goxe, the latter filed a bill in equity against 
him to enforce his lien. McLean^ J., at December Term, 1853, in decid- 
ing the case {Id., 420), said : 

^'It is objected that equity can exercise no jurisdiction in the cas&y 
as adequate relief may be obtained at law. 

There maybe a legal remedy, and yet if a more complete remedy can. 
be had in chancer^', it is a sufficient ground for jurisdiction. The 8tb 
section of the act to carry out the Mexican treaty, authorizes a bill to 
be filed, where an individual other than the one to whom the moue^ 
was awarded claims it, to contest the right, and to enjoin the payment:^ 
of the money. This applies only to cases where different individaaUS 
claim the fund, but the reason of such a pro<ieeding may, to some e^" 
tent, apply to other cases. And it applies to the case before ua, if Ib.^ 
money still remain in the Treasury. The bill, however, does not 
to have been drawn with referenire to the act. 

The evidence proves that the com]>lainant was to receive a conti 
gent fee of five jier centum, out of the fund awarded, whether money 
scrip. This being the contract, it constituted a lien u])on the fun 
wliether it should be money or scrip. The fund tca^ looked to and n 
the personal responsibility of the owner of the claim. A bill tiled und 
the act would have authorized an injunction for the amount claimed, L:^] 
complainant. Such a procedure would be within the act. But untf ^ 
ike contract the lien on the fund in the hands of the administrator, i^- < 
BuflBcient ground for an equity jurisdiction.'^ 

This case was decided on rights accrued before the act of Februs^^ 
20, 1853 (10 Stat., 170; Rev. Stat., 3477). It is, thus, seen that Justin* 
IfcLean declared that a contract '*to BiiiciuvE a contingent fee of f% ^ 
per centum out of the fund awarded" constituted a lieu upon the farm<// 
;hat the '*fand w«i8 looked to, and not the personal responsibility of the 
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wner of the claini." But Justice Swayue, in the later case of Trist v» 
Ibfld (21 Wall., 441) says that '*a mere a{i:reenieiit to pat out of such fund 
I not snfBcieut [to create a lien]. The understanding: • • • was a 
lere personal agreement?^ In the former case, the contract, as cou- 
tmed by the court, was, that the attorney should ^'rkgkivk five per 
entam out of the fund" ; in the latter, the contract, as construed by the 
oarty was, that the client should ^*pay out of such fund." In the 
Uter case, the reporter's statement is ^< that C/hild should receive 25 per 
ent. of whatever sum Couficress mi^lit allow." The <*.ontraets, if written, 
re not«et out in either caso, and it is diflicult to reconcile them. But 
he substantial difference on general ])rinciples unaffected by the act of 
J'ebruarj' L'6, 1H53 (10 Stat., 170; Kev. Stat., 3477) is, that a contract by 
rhich the client in to pay a sum constituting a fixed ])ortion or per cent, 
f the fund realized is a personal agreement which gives no vested right 
Q the fund, while an agnMMuent that the attorney shall receive a fixed 
)ortion or per cent, of the fund gives a vested right in the fund itself, 
[here is a difference in principle, 

"Though thin ]»artitions do their bounds divide." 

The agreement made in this case is that the claimant, Duvall, shall 
pay an attorney Charles E. Creecy, one-half the amount he recovers." 
!hi8 falls within the prindple decided in Trist r. Child. It is a personal 
greement^ requiring the client to pay^ and not professing to give "an 
rder to pay a debt out of a fund," nor an asKignment of any ])art of it. 

The effect of the death of Duvnll may now be considennl. Wharton, 
D Agency (sec. 633), in <liscussing the efiect of the death of a client, 
ays: 

"This, by the Koniiin law, does not dissolve the relationship. The 
fctorney is bound to continue the direction of the case uidess removed 
3" the representatives of the deceased client. But by our own law, the 
Lient^s death seems to be regarded as an absolute terminatii>n of the 
ttoruev's authoritv.'' (IJleason v, Dodd, 4 Mete. (Mass.), ;i.'W; Putnam 
- Van Buren, 7 How. (N. Y.) Pr., 31 ; Beaeh r, IJregorv, 2 Abl). (N. Y.) 
•^r., 206; Balbi r. Duvet, 3 Kdw. (N. Y.), 41.S; Kisley r. Fellows, 10 111., 
31; Jndson r. Love, .'!."> Cal., Aiu^i Whitehead r. Lord, 7 Exch., 691 ; 
CTiarton, Ageney, 101-106.) 

But the Suprem(^ Court has determined that the death of the client 
^)es not dissolve the eoniraet by whieh an attt)rney is empl(»yed to 
ttosecute a ease. Tims, in W\lie r. Coxe (1.1 How., 410) in which it 
K>peared that the elient <lied after the eoiitraet of employment and an 
dministrator had been aj)pointed for tlie decedent, the court said: 

"The relation of admiiiistrat4)r enabled the defemlant to e(»ntrol the 
ase [the business whirh the attorney was prosecuting] and dispense 
P'ith the further Kervie<'s of the* eomplainant [the attorney]; but he had 
« power to annul the contract if ma<l(» bona fiile • • • and the 
'Hsiness ha<1 l>een faithfnUv ])rose(mted by him." (Stanton v. Kmbree, 
« U. S., 556.) 

It 18 manifestly just that the obligation of a contract should not be 
mpaired by the death of one )>arty thereto. But the authorities cited 
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show that a mere naked power as agent, as distinct from the contract for 
services, and not necessary to their proper performance, does terminate 
with the death of the client. Thus, it is said in Hunt v. Rousmanier 
(8 Wheat., 202), "a power of attorney, thoagh irrevocable during the 
life of the party, becomes extinct by his death." If a naked power of 
attorney be lawfully executed (Kev. Stat., 3477) to indorse a Treasury 
draft, yet the death of the principal terminates the power. The reason 
for this, is stated, in principle, by Chief Justice Marshall, as follows: 

^^The title can, regularly, pass out of the person in whom it is vested, 
only by a conveyance in his own name; and this cannot be executed by 
another for him, when it could not, in law, be executed by himself. A 
conveyance in the name of a person who was dead at the time, would 
be a manifest absurdity." (J(i., 202.) 

A party receiving a drall in payment of a claim against the United 
States is required to execute a receipt therefor to the Ti*easurer of the 
United States. For the reason stated, he cannot do so if the principal 
is dead. This follows the analogy in case of bankruptcy, which revokes 
the naked power of agents because '' the bankrupt has no longer control 
of his estate," and hence his agent cannot. (Wharton, Agency, 98; 3* 
Kent, Com., 12 ed., 644; Minnett v. Forrester, 4 Taunt, 541; Parker 
V. Smith, 16 East, 382.) It is unnecessary to multiply authorities. Ai 
examination of cases above cited fully supports the principle stated. 
And a contract, by which an attorney is to prosecute a claim and 
paid for his services, is a mere naked power, not coupled with an interest 
(iVIcAllister's case, 2 Lawrence, Compt. Dec, 178; Di Cesnola's case, Id. 
142.) The cases of Trist i\ Child, Wylie r. Coxe, and In Re Paschs 
referred to above, proceed upon the existence or non-existence of a 
attorney's lien hy force of a contract. 

In view of what has been said, some results may be stnted. 

1. The act of February 26, 1853 (10 Stat., 170; Kev. Stat., 3477), pi 
hibits and makes void a contract purporting to make an assignment of 
a fund or any jiart thereof, to be realized from the United States. ^^2io 
lien can arise by operation of such contract. 

2. The contract by which Duvall "agreed to pay • • • Cre^-^v 
one half the amount he recovers from the United States," is a i>ersoirT»al 
agreement, and does not look to the fund and vest any right to a8gr:>e- 
cilic portion thereof. If it did su, it would be void under the statu, te. 
If there <!Ould be a doubt as. to its construction, it is to be resolved in 
favor of its confonnitv to the stature, and not as in violation of it^ 

3. The death of a client does not jfcrse dissolve a contract of employ- 
ment of an attorney. And when an attorney has a lien by contract^ be 
will, even after the d<»ath of his client, generally have the same righto 
of rctainbujlicn and churyingUen as when similar liens cycist as a com- 
mon-law privilegt*. These rights will be considered hereafter. Buttbe 
death of a client rev(»kes a mere naked power given to an attorney to 
receive n draft issued to pay a claim against the United States. Thus 
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r the rights of the attorney in this case have been considered only £ 

isiuj; out of the terms of the contract of his employment. 

Bat a lien may, ns between ])nvate parties — l)etween attorney am 

ient— «zist in two modes, {I) by contract and (2) as a common late priv 

ege. Thns, it is said : 

*^A special or particular lien depends for its existence upon one of 
ro modes, the one a eomnion law privilege, the other a special agrce- 
,eut. The first is most common, and is favored by law and the courts, 
id does not de{)end upon evidence of its existence; the other must be 
rictly proven.'^ (Overton, Liens, 17.) 

Andy again, it is said: 

^^This common law right of lien rc*sts on principles of natural equity 
id commercial ncKu^ssity, as it ])revonts circuity of action and gives 
icarity and confidence to agents. This ]>rivilege is acconled by the 
kW chiefly to men who are, from the nature of their occupation, under 
iligation to receive the proi)erty, either for custody and care or for 
boT to be performe<l thereon." (M, 18.) 

8o it is said: 

'^ Liens, no doubt, can result from an express contract, but in mercan- 
le relations they generally spring fiom operation of law. The rules 
^ equity, in this relation, are the hanie as those of common law" 
Vharton, Agency, SID). 

The subject of tliis common-law lien of attorneys on judgments has 

^n much discussed. In some States such lien is recognized ; in some 

«t. (Manning's case, G Lawrence, ('ompt. Doc, 1; Wharton, Agency, 

9-^30; 2 Kent, Com., G40; 1 Parsons, Cont., 540; Wolfe r. Ix^wis, 19 

»w.,280; In Re Paschal, 10 Wall., 4a'J; Stanton r. Embrey,93 U. S., 

I) When such lien exists, a court of equity has ample authority, on 

filed, to bring all private ])artiei^ in interest before it and aflbrd a 

edy to the attorn«\y. (Whart4)n, Agency, OliC; Wylio r. Cox, 15 

r., 415; Wolfe r. Lowin, 10 How., 280.) In some cases a remedy 

be afforded at law to all ])arties in interest, either by action, or 

lotion in proper crises. (Whart«>n, Agency, G24; Overton, Liens, 

0; Smith r. (ioodc, 20 (Ja., 18,1; Walker r. Floyd, M) Ga., 237; 

V. Hicks, 20 Tex., .JSTJ ; Wright r. Tebbitts, 91 U. S., 252 ; Stanton 

brey, 93 U. S., 557 ; Trist r. Child, 21 Wall., 445; In Re Paschal, 

all., 483; Piatt r. Jerome, 19 How., 384.) It has already been 

that an atton)ey*s lien confers rights in two forms, one of which 

>minated a "retaining-lien ;" the other^a "charging-lien." The 

tg-lien has l>een thus described: 

lust bo remembered, that, unlike the solicitor's charginglien, 

iniug-lien is merely passrvo. It gives him, in other words, no 

either at law or in eipiity, of activt^ly enforcing his demand. 

1 nowisf^ the ehanu*ter of an incunibranire. The solicitor can- 

an equitable mortgagee, realize the pro])erty c'oinprised in the 

which his lien attaches; nor can he maintain a suit to have 

declared an«l secure*! by a deere«». It men»ly confers upon 

^t to withhold t)ie ])Ossession of his (>ljent's iloeuments — in the 

Sir Edward 8u>r(l(Mi, Mo h)ck them up in his box, and to put 
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the key iu his pocket, aatil his client satisfies the amount of his de- 
mand.' 

Thus, the Courts will refuse an application that the solicitor may 
deliver up documents on which he has a lieu, whether the applicant be 
the client or a stranger, and even though an offer is made to substitute 
some other security in place of the lien, or to pay into Oourt the amount 
of the costs, subject to the verdict of a jury." (Stokes, Liens of Attor- 
neys, 38.) 

Oharging-liens are generally enforced by some active agency or pro- 
ceeding of the attorney. In the cases above cited from decisions of the 
Supreme Court of the United States, attorneys sought to enforce charg- 
ing liens. On principle, however, an attorney cannot generally be pro- 
tected in the possession of money, or of an order, or draft to receive 
money, unless he could enforce a charging-lien as against his dieut 
having the custody of such money, order, or draft. When, therefore! 
no right can exist on common law principles to enforce a charging-lieo, 
no right can generally be asserted to take possession of property to 
secure the benefit of a retaining-licn. As between private suitors, the 
death of a client does not deprive the attorney of his right to enforce 
his retaining-lien. Thus, it is said in relation to the persons against 
whom the retaining-lien may be enforced : 

<< Among these are his real and i>ersonal representatives, his com- 
mittees, his vendee or mortgagee, the trustees of property settled by 
him, and his appointee, whether general or special, where the donee of 
the power is its creator. • • • If the client become bankrnpt, the 
lien of his solicitor on papers received before the bankruptcy is valid^ 
against the assignees, who take subject to all equitable liens again&Xi 
the bankrupt (Stokes, Liens of Attorneys, 15; Park v. Garter [178S"\ 



cited 1 Bac. Abr., 7th ed., 419 ; Stevenson v. Blaklook, 1 M. & a., 5! 
[1813] ; Lambert v. Buckmaster, 2 B. & C, 016 [1824J; Re May, 1 Pon.""* 
B. R., 243 [1852J; Brown v. Heathcote, 1 Atk., 162.) 

So the charging-lien may generally be enforced against the same p r ^ t 
sons against whom the retaining-lien is enforceable. (Stokes, Liens o 
Attorneys, 134 — citing Pounset v. Humphreys, 1 C. P., Coop. Eq. ^b. 
142; Jones v. Turnbull, 2 M. & W.,601; Driscoll v. Blake, 2 Ir. Ch. E^ :i>., 
139 — 5 Pope V. Wood, 2 Anst., 678; Ex parte Moule, 5 Madd., 462; ^7/ 
parte Orr, 1 Ir. Ch. Rep., 102; 1 Atk., 162; 5 Madd., 465; OwstoiK r. 
O'Bryan, Barnes, 145; Jones r. Turnbull, 5 Dowl., P. C, 591 ; Smedl^.r 
V. Philpot, 3 M. & W., 573 [see 585, 586, per ParJce^ B.\ ; Lloyd v. Masoa, 
4 Hare, 132.) 

And it is likewise said: 

*'Tho solicitor's chiirging-lien is available against the client's persona/ 
representative and general creditors. • • • So, in the admiuistn- 
tion of assets. Lord Hardwicke Wiis of opinion that a solicitor, • • • 
had a rifrht to bo i)aid out of the <luty decreed for the client's adminis- 
trator, and had a lien upon it, before the bond-creditors of the deceased." 
(Stokes, Liens of Attorneys, 135 — citing Turwin v. Gibson, 3 Atk., 730 
— ; 2 Dru. & Warr.^ 425.) 

As between private suitors the right to a retaining-lien on funds ifl 
the hands of an attorney is generally conceded (Wharton, Agency, 634). 
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See Welsh v. Hole, Doug., 238; Miller v. Atlee, 3 Excli., 799; Hanson 
r. Beece, 3 Jur., N. S., 1204, (citeil in Stokes, Liens of Attorneys, 8). 
In Re Paschal, 10 Wall., 48.3, was a ease of lien of this class. The au- 
thorities on this subject are collected in 10 American Law Register, 
(Sew Series, Vol. 1) 414; Manning's csise, Lawrence, Coinpt. Dec, 1 ; 
ill Re Paschal, 10 Wall., 488 n. This lien may extend to money actually 
in the hands of an attorney collected fn>m a (iovcrnment. (Wylie v. 
Coxe, 15 How., 410; In Re Paschal, 10 Wall., 490.) 

And a charging-lien is genenilly riHiognized. (Wharton, Agency, 
826,— citing Turwin r. (Jibson, 3 Atk., 720; Ktdlett r. Kelly, 5 Ir., Bq., 
B., 274; Bawtree v. Watson, 2 Keen, 713; Skinner p. Sweet, 3 Madd., 
244 — ; Stokes, Liens of Attorneys, 142-140; Zw/ra, 629.) 

As to fruits of suit in law, see Barker r. St. Quentin, 12 M. & W.^ 
461 ; Vaughan v. Davies, 3 T. K., 055; Smith r. W^inter, 18 W. K., 447; 
In Re Freehold Co., 21 L. T., N. S., 195; In Re Bank of Hindustan, 3 
L. R. Ch., 125 ; In Re Jeff. Davis, L. R. Adm. 1. 

A charging-lien attaches on the fruits of a judgment or decree. {Ex 
farte Price, 2 Ves. Sen., 407; Turwin r. Gibson, 3 Atk., 720; Mitchell 
V. Oldfield, 4 T. R., 123; Read r. Dapper, T. R., 301 ; Handle r. Fuller, 
Id., 456; Skinner r. Sweet, 3 Madd., 244) on the money payable to the 
dient thereunder, or by virtue of an award (Tabnin r. Iloni, M. & R., 
228 ; Omerod r. Gate, 1 East, 404) or ])aid or payable into court in the 
course of an action or suit, or in fact in any other wa^*, the proceeds of 
the labor and skill of the attorney. (Irving r. Viana, 2 Y. & Jer., 70.) 

And it is said that ^^the existence of a special contract for remunera- 
tion does not [generally] oust the agent's right of protection by lien." 
. (T^artou, Agenc3%820; Ilulton r. Brag., 7 Taunt., 25; 4 Campbell, 
160, »; Chase v. Wetmoi^, 5 M. & S., 180; Yelv., Metcalf's e(L, 07, n.) 

Thus in Peyroux r. Howard (7 Pet., 324, 344), it is said in relation to 
a contract for repairs : 

"An express contract having been entered into between the parties 
under which these repairs were made is no waiver of the lien, unless 
BQch contract contains stipulations inconsistent with the lien, and /rom 
trAtcJ^ it may he fairly inferred that a irairer iras intvntteil, and the per- 
ianal respanfiihility of the party only relied npmi. Kxprcss contracts are 
generally made for freight and seanu'i^s wages, but this has never been 
Bnpposed to operate as a waiver of a lien on the vessel for the same. 
There are certainly s(m»e of the oU\vr aiitht»rities which would seem to 
give countenance to the doetrine that an r\]n*ess contract o[»erated as 
^ waiver of the lien; but whatever may have been the old rule on the 
■object, it is settled at the present day that an express contract for a 
specific sum is not of itselt a waiver of the lien, but that to pn)duee 
^at effect, the contract must contain some stipulations inconsistent 
^ththe continuance of such lien, or from which a waiver may fairly 
^interred." (Hutton r. Bragg, 2 Marshall, ;i:{0; 4 Cam])., 145, and 
^Ito cases cited in note.) 

Alien is waived when an agent ^'accepts the ])ersonal credit of the 
principal, as by an extended credit to hiin.^' (Overton, Liens, 109 ; 
Woolen Mfg. Co. v. Huntley, 8 N. II., 441 ; Fielding r. Mills, 2 Bosw., 
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489 ; Trust v. Pirsson, 1 Hilt., 293 ; S. 0., 3 Abb. Pr., 84 ; Hewerson «. 

Guthrie, 2 Biug., N. C, — ; Balch v. Symes, 1 Turn, and B., 87 ; Stokes, 

Liens of Attorneys, 74.) 

In Stoddard Woolen Mfg. Co. v. fluntley (8 N. H., 442), it is said : 

^'Ttie general principle is that an agreement to give creditj or a spe- 
cial contract for a particular mode of payment inconsistent with a lieUi 
is a waiver of it." 

These cases show that when credit is given for a stipulated time the 
. lien is waived. So, by bringing an action, and obtaining judgment- 
(Weeks, Attorneys at Law, 375 ; J3x parte Salomon, 1 Glynn. & J., 25 ; 
Stokes, Liens of Attorneys, 26 ; Lawder v, Kirwan, 3 Law Bee., O. S., 
103.) And in that case it was held that '^ an agreement by a clothier to 
dress what flannel should be furnished by the other party daring the 
year, and to receive his pay quarterly, is a waiver of a lien on the cloth." 
The cascH cited are: The case of an Hostler (Yelv., Metcalfs ed., 67, 
note), Baitt v, Mitchell et al.y (4 Gamp., 146), Gowell v. Simpson (16 
Yesey, 280), Chandler v. Beldeu (18 Johns., 157), Hutchins etal. v. Olcatt 
(4 Vt., 549), Moore v. Hitchcock (4 Wendell, 296). 

In the case now under consideration it is evident that the attorney 
and client contemplated the payment of compensation to the latter only 
after he had recovered the claim in question. Tlie case of Trist v. Child 
(21 Wall., 447) is in all essential respects on all-fours with the case now 
nnder consideration. The client made a '* personal agreement • • • 
to pay^^ a stipulated per cent, of the amount realized in future by his 
attorney. The court held that there was no contract-lien on the fund. 
Nothing is said as to a common-law lien^ but, if it existed^ it is di£Bcnlt 
to perceive why the right of the complainant thereunder was not estab- 
lished by decree. The fact that it was not, seems to give countenance 
to the position that it was waived by the extended credit given to the 
client. In the case of Wylie r. Coxe (15 How., 418) the agreement 
(which was not as to a fund within section 3477 of the Bevised Stat- 
utes, since it did not come from the Treasury of the United States) wasy 
that the attorney should receive a definite portion of the fund realized. 
The court put the right of the attorney distinctly on the ground that 
^^ under the contracV^ the lien on the fund in the hands of the admin- 
istrator, was a sufficient ground for equity jurisdiction. It is not 
placed upon the ground of a commonlaw lien. This case is not an 
authority for asserting any common-law lien where there is an extended 
time in which the attorney has a right to receive payment. 

The charginglien does not require possession to sustain it. (Wharton, 
Agency, Q^IQ.) And it may sometimes be enforced bj- the legal repre- 
sentative of a deceased attorney. (Redfern v. Sowerby, Swanst, Si) 

When an attorney emi)loyed in \u\y particular State to prosecute a 
claim against the United States has done so and has, by proi^er a^tllO^ 
ity (Rev. Stat., 3^77) received payment of such claim, tlie question 
whether a court will then recognize or enforce a charging-lien on i«* 
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money is oue dependent on local law, and with which the United States 
has generally no concern. (Overton, Lions, 07; Stor^*, Conflict Laws, 
2G7; 3 Lawrence, Compt. Dec, Introd., XL.) Hut the question now 
presented is, in some respects, of a different character from any of those 
considered. It does not arise merely between private parties; the in- 
terests of the Government, and its obIi<;ation to pay its debts promptly, 
and the public policy in relation thereto, are all involved. It d(M»s not 
arise in a forum in which all parties in interest may be brou^rht before 
it^ their ri;;;hts determined, and their duties enforced. It is not a ques- 
tion of judiciid cognizance. It is one of executive udmiiiistratioir to bo 
judged of by executive powers and to be disposed of on princi])1es 
applicable thereto. The executive decision is to be made on ]>rinciples 
adapted to the conditions and circuinstan(*es of executive administra- 
tion. 

In his lifetime, Duvall emjiloyed an attorney to pros(»cute a claim. 
Before it was prosecuted in the Tnasnry Depftrfment the claimant died. 
The administratrix of the d<M;edent denies the authority of ; he attorney 
now to prosecute the claim in the l)(*paitinent, or to rr<*eiv(* a draft 
issued to make payment thereof. To whom shall the diaft be deliveredf 
Without reference to the '^rcgulaticui" of the I)<»parrrnent on the sub- 
ject, it seems clear, that the draft should be delivered to the adminis- 
tratrix for several reasons. 

I. The death of the client revoked the authority of the attorney to 
receive the draft. 

II. It seems that the extended credit given for paynuMit is k waiver of 
any lien of the attorney. 

m. A lien, by contract which purports to give to the attorm^y a right 
to any part of the fund, is for all i)urposes of executive administration 
prohibited by the statute. (Kev. Stat., .'M77.) 

IV. 'So common-law lien can be recrognized on the Treasury draft which 
is to be issued in this case. 

1. The statute, by prohibiting a contract lien, establishes a policy, 

which would be defeated, if a common law lit»n were re<'ognized. The 

recognition of a common -law lien wouhl b(> destructive ai' tlie purjmse 

of the statute. The statute and a common law lien are so inconsistent 

that the two c^innot exist together. (Uishop, Written Laws, lol, n; 

Tanner r. St. Cyre, lil Ala., 4">2.) The law so stated is simply the 

national executive common law — the system adniinist^'rwl by executive 

officers. It is not intended t4) state any rule for courts. If a diaft be 

delivered to an attorney the que>tion, whetlier a <'(»urt will maintain 

replevin to take itfrouL him without payment of lees, is one for courts, 

**Ot for executive ollicers. The ri;iht of an attorney to a>sert a lien on 

^he money when colleeted, is of course a matter of Judielal cognizance. 

^hebonajide indorsee of such draft, though not in his posses.sion, may 

'Ccover thereon in the Court of Claims. (Kinney's case, 10 Ct. CI., <»71.) 

2. No lieu can bo recognized by executive ollicers, because there is no 

C LAWB 14 
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execnlive authority to make it available. When there is no mode of 
enforcing a cliar^iug lien 8uob lien cannot exist. The money to pay a 
Treasury draft is iu the Treasury, the le«?al title then*to is in the United 
States, a lien cannot be enforced in a court without making the United 
States or the Treiisurer a party thereto, and for this there is no aathor- 
ity. (Cunningham v, Macon & Brunswick E. R. Co., 1(K) U.S., 446.) 
There may be cases proper for a mandatory injunction^ analogous to 
. mandamus at law. (Brooke r. Martin, 6 Muuf., Va., 306; Cue r. Loais- 
ville & Nashville K. U. Co., 3 Fed. Kep., 775; Baltimore & Ohio R. B. 
Co. r: Adams Express Co., 22 Fed. Hep., 404.) But the exercise ot'rach 
equitable Jurisdiction, as applied to this case, would require the United 
States to be a party. Accounting officers cannot call before them the 
requisite i)arties to enforce a lien, nor make an onler to enforce aoy 
right aiising therefrom, nor conclude any such right by a res adjndicats. 
Where then* is a right there nnist be a remedy. LTbi jus^ ihi remedium. 
The converse of this is true: where there is no remedy there can be no 
right. To dignify as a right that for which there is no reme<ly, woqU 
substitute sound for sense — it is rox et praeterea nihil. (Keyser's case, 
4 Lawrence, Compt. Dec, 201 ; Di Cesnola's case, 2 Lawrence, Compt 
Dec, 2d ed., 157; McAllister's case, M, 107; Clift's case. Id., 187.) A 
contract-lien is generally ajmin re. (Trist r. (-hild, 21 Wall., 447.) 
This is void under the statute as applied to a Treasury draft. Ith« 
been said by Overton (Liens, .')7) not in entire conformity to what hehM 
elsewhere said (see /(wy;/7/) that "the lien of an attorney • • • for 
compensation attaches to the claim itself. • • • This equitable 
right in the attorney, standing as above shown, as iMjuitable assignee 
to tli(» extent of his interest, is very generally recognized." Such right 
is iXJtiH in re. For all purposes of executive administmtion sis a vkarjf' 
intf'Hvn^ it is prohibited by the statute. A draft may, by authorityofa 
client in full Me or by force of a Treasury regulation, l>e delivered to 
his attorney for the [)uri»ose of giving to the latter a privilege equiv- 
alent to a retaining lien. But, as already shown, the death of the cliont 
revokes tin* right to receive it, and no Treasury regulation has yet in 
sp(H*ilic terms ilerlared that the attorney shouhl have such right. 1^ 
in Nurli ease the attorney can, in any State or States, assert a lien in 
any court on the monqi collected on such draft, his remedy against ih^ 
legal ri'presrntatives of a decedent will be ample. But this can only \^ 
done afii'r the money is i)ai<l ujjon the indcusement of such legal rep- 
resentatives. If an attorney may be allowed to take and retain adraf^ 
until he compels such h»gal rei)resentatives to accept his terms, tbcy 
nmy be such as tiM» proper jjrobate court, or court of equity, or of la^» 
may not approve, and tlius the settlement of estates would l>e embft^' 
ras.sed, and injustice done to such legal representatives. Whennoin^ 
justicA^ ean be dom^ tt) the attorney by delivering the draft to the 
legal rei»resentatives, and injustice may be done to them by withholdiog 
the (Inift from them, it cannot be doubtful what course should beiwu^ 
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sued. There can 1h^ ho rested right Xo a retaining-Uen uh to a <1raft not 
yet delivered to au attorney, lM*<':uise imHHVHHXon is eKseiitial to tlie exist- 
ence of .sueh ri^lit. The inrhoati* ri;;lit of an attorney to perfeet such 
ri|2rht by obtainin;^ possession, so far as it ri'sts (in an a^^ency created by 
his client is ri'voked by tht* ileatli of tlir liitt^r. It has alnsnly been 
shown in tin* extract (inote«l from Stokes on Liens of Attorneys, 38, that 
an attorney cannot ''maintain a suit t4i hav(; this [retainin;;] lien deehired 
and secured i)y a derrer.'' (IMunden r. Desurt, li Dm. \ Warr., 4-J4.) 
It cannot be <rreated by courts wImmi it does not exist by force of pos- 
session. If courts cannot cnsite it when it <lo<.*s not so exist, wliy shouhl 
accounting; idlieers attempt t«) dosof A remedy whieli eourts trannot 
famish, with all parties in interest belbn* (h(*m suliject to i)e bound by 
decree, shouhl not generally be furnishi'd by a(*r4)untin^ ollicers having 
DO such power and no eontrol of all parti(*s. 

It is not deemed necessary t«i eonsi(h'r the (piestion whether the em- 
ployment of the attorney in tiiis case rxtemh'd to the ehiim linally 
tecui'ed nnd<'r the act of January 17. ls.s5. A power to prosecute a claim 
under an vrinting Htatuiv does ii4it genera) ly cxti^nd to a claim under an 
t^t suhittquently pttMsetL ((-lilVs case. L* Lawrcnt'c, Tompt. Dec, 1S7.) 

Thus far the ri^ht of the sitlorncy t«) rcieive the Treasury dralt in 
this case has 1)een 4'onsidered only as <:rowin<; out of the ri'Iation of at- 
torney an«i client and the aIle;4;(Ml ri;;ht of lien arising therefrom. A 
right to receive a draft may be claimeil eitlu'r (1) :is a common-law priv- 
Uege in su4;h case, c a* (L*) under a contiact r//f(r/////r/-//Vw, or (.'$) a contract 
retain inff-fien, or (1) i»y force of tlu» re;; n la lion of the Tn»asnry Depart- 
ment. It has been shown that in tills cas4* no lien as a vomMon-hvc 
pririlege ('xi^^ts for any purpose of exi'cutive admiiiistration. It has 
been shc>wn that no charging lint Ibr jiny ]»urpose of exe<'ntiv4» admin- 
istration can exist, because it is proliibited b\ statute (I{(»v. Stat.. .'U77) 
and, without this, can not exist. Immmusc thei'i» is no a;:ency by which it 
can Ih» made available. The contract in tliiscasi* does not /'// firmn inter 
rirot give to the attorney a liiiht to receive tin* draft, nor does it attempt 
in terms to seen IV sru'h ri;^ht lo attoriicN after the death of the client. 
A contract in ttTms givin;: a ri^Iit to ncfixc and ntain the draft until 
the coin iX'Usat ion of the attorney .NJionld In* paid, would not perhaps 
encounter any objection under section ;»477 i>f the Kevised Statutes, 
since it w( add not assi;:n any -intiM-est theriMu." It may be thcnifore 
that a coiitrairt inUr rintH ;!i\in;^ such liirht of retainer W(Hild Im* valid. 
Whether such contract conid be nnide viilid, as ajiplied to a draft de- 
livejed afttr the d*:a(h of flu- rlimf, it is not necessai> now to consitler. 
The result is that. i»n p-neiai prinei]des ot' i;iw. an atloiney cannot, 
*fterthe ib*ath of his client, ih'in:tinl possession of a Treasury draft. 

The rt.'maining <picsti«ui is: what is the etfect i»f existing regulations 
of the Treasury De]^artinent on the subject .' 

They provide that*' in every case to be linally adjudicated in this 
*lepartment the attorney shall juvsent a letter of attorney /rom thcvlaim- 
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ant J to prosecute the case, and shall be regarded as the attorney in sach 
case, with a right to receive any draft therein." (Di Gesnola's case, 2 
Lawrence, Compt. Dec, 146; Cliffs case, Id., 193, 190.) Under this 
regulation, the attorney in this case has no right to receive the draft. 
This is the effect of the terms of the regulation. The attorney is re- 
quired to present '' a letter of attorney /row the claimant.^ The ^^claim- 
ant^j in this case is the administratrix^ who alone has the legal title in 
the draft, the sole right to indorse and collect it, and consequently every 
incident necessary to make that right available. Incidents are always 
supplied by intendments. When a power is given, every thing neces- 
sary to the making of it effectual is given by implication. Quando lex 
aliquid eoncedit, concedere videtur et id j per quod devenitur ad illud. (Pot- 
ter's Dwarris Stat., 123.) The '' regulation" is for all practical purposes 
the power of attorney under which the attorney now claims. It does 
not in terms purport to give any greater rights, than an express power 
of attorney executed by the client and autliorizing the attorney to re- 
ceive the draft, would give. Yet such express power is revoked by the 
death of the maker. The law engrafts on it, the condition of revocation 
by deatli, as fully as if incorporated therein in words. The law engrafts 
on the regulation the same condition. The regulation does not in terms 
repeal the common law on this subject. In those cases (e.g., in case of 
death) in which the ''regulation" is not in condict with the common 
law' and does not change it, it continues in force and is to be applied. 

Regulations like "statutes are to be construed in reference to the 
principles of the common law. For it is not to be i)resumed that tiie 
legislature intended to make any innovation upon the common laVf 
further than the case absolutely required. The law rather infers that 
the act did not intend to make any alteration other than what is speo- 
ifled, and besides what has been plainly pronounced; for if the Parlia- 
ment had had that design, it is naturally said, they would have ex* 
j)ressed it." (Potter's Dwarris Stat., 181; Mayo v. Wilson, 1 N. H., 55j 
How r. IVckham ilow.. Pr., :3:il); Van Horne v. Dorrance, 2 DaiU 
;j;C; Hice i\ M. & N. W. li. K. Co. 1 Blatchf., 359; Talbot r. Simpson^ 
Pet. G. C, 188.) 

It seems to be supposed that the Treasury Department can recogniiO 
and act upon a parol or verbal authority given to an attorney to pros- 
ecute a claim and to receive a draft issued in payment thereof lo 
nifiny if not most eases, an agent may be appointed by parol. But an 
authorized regulation of this Department provides that *' the attorney 
shall i)restMit a letter of attorney iVom the claimant." (Duunegan'scasSi 
2 Lawrence Compt. Dec. OG.) This evidently requires a written power 
of attorney an<l regularly it should be duly iicknowledged. (Rev. Siafcj 
3477, 1778; Statt* v. Treasurer, 41 Missouri, 500.) 

It seems to be supposed also that if a power of attorney be defective— 
BO defective even tliat without evidence dehors — it would be inoperative» 
ma3' be ex[>Iained suppleuieutetl and rendered effective by affidavit 
There are some records, or quasi records, which may be aided or cvett 
reformed by parol evidence. (Westerhavon v. Olive, 5 Ohio, 139.) Bat 
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the regulation which requires a letter of attorney, can only l>e complied 
with by such letter as is operative by force of its own terms, for other- 
wise the accountin;}^ otlicers would practi(;ally be called on to exercise 
the power of a chancellor to reform a defective instrument, which is 
generally impracticable, and so liable to result in mistake, as always to 
be atterly inexpedient. Aflidavits may however be rewMved to a lim- 
ited extent to apply the powt^r to its sulyect matter, and to identify its 
purposes. (1 Greenl. Kv., 280.) 

It is held therefore, that the ^> re^^ulation" applies inter vivoSj hnt 
that it does not authorizi*, the delivery of a draft to an attorney alter 
the death of his client. 

The draft will be delivered to the administratrix. 

Treasury Department, 

First Comptroller's Office, March i;i, 1885, 



IN THB MATrER OK THE REPEAL OF THE PROVISION OF THE ACT OK 
AUGUST r,, H-Ji, RELATIVE TO THE PAYMENT OF EXPENSES INCIDENT 
TO THE DISPOSITION OF ()SV(;E TUI-ST AND DIMINISHKD RESERVE 
LANDS AND OSAGE CEDED LANDS IN KANSAS.—OSAOE-LAND L'ASE. 



L The opiuioiis iu tlio Indian Land Catcn ('J Luwri'iin*, (\iui]>L Dim*., 'MVJj iiinl It Law- 
rence, Coiiipt. Dlt., :Wm) rovii'wtMl. 

*• Section 10 <)f ihi^ ai't of July 1, I^^-A ('S.\ Stuts.. •.»•*). i-ii:iris, ••tli.i*^ no part «»f th» 
fxpenm^H of rlift pnMir-l.iT.fl srrvin' shall In* 4liMliirt4'il tVoin f)i«' pr<»i'i'4Mls of Indian 
Ian<ls8iii<l thronirli tlic (iiMUTal Laml Oiliro, i>?:c«*pt a^ antliorizcd liy the treaty or 
aj^eincnt providing: for tlio liisp. sition of tin* t.i'wU/' 

3- The OsH^u treaty of January 'Jl, H»i7 (^11 >t.its.. ti^7). proviilr-i for tin* liiMliiction of 
tho espfMiscs inci<i<Mir it) ili«* sal'"^. 

*- The provUion of flin a.-t of AM:^ii-t 'i. H-i r*- Sf:i'rt.,*J »7), «li;-.M«tin'^ tln» d'Mlrnuion 
of the (;xpeii.s4-!4 iiK'idiMit to ttn' ili<po»irio:i i>t' ibiM)s.i,«;i^ rrn-^t and Ditninirtlii'd Re- 
iiervo Lands and Osaiji? C'odi'd Liti.N is not, lli-rnfuro. rupfali'd. 

The material faets which present tiuMiucstioii diM'iiliMl in tills casoaro 
stated in the decision. 

Decision by William Lawrencm:, Firsf Compfrollrr, 

The Actin<r Commissioner of the <i(>;ii'ral Ijand Olhre, iiiid.M* dato of 
ttarch 10, 1885, snbmits for tlit> iliHrisidii ni' this ot1ic(r — 

"Whether or not tl»e tenth seetion of tin* »Ae{ m:ikin.Lj :ip)H'opriations 
J for the current and contiii;:ent i»x|»eiisr.s t>f tin* in(li:iii Dcinirlinent,' 
^., (pa^e !>S, Stats. ISS.J-SI) rrpeaN tin* iMovisjons of the nrl of 
l^ngust 5, 1.SS2 (page I'liT. vol. l»l*, Stals.) <lin'cii!i;c tiiut tin* expens«»s 
■J^ciclent to tlie sah>! t)f i)sii;r<' tiiMliMl ami ()s;j)n,* trust ami ditiiiiiisheil- 
''^terT'e Indian hinds he p.iid by I^iMMMVers of PiiLlic Moneys from the 
proceeds of the Hales of the hinds *- / 

Thisquestion issimihir to thai, submitted by the Ae.tin<; Commissioner, 
^Qd tliat by the Commissioner of the (jeneral Land Ottice^ .Uvi\^ 14^ 
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1881, and Deceniher T), 188ii (see 2 Lawrence, Coniptroller-s Decisions, 
309, and 3 Lawrence, Couii)tr. Dec, 3(>5). In the letter of June 14, 1881, 
the Acting Commissioner in(inired whether the Kecei ver of Public Lasda 
at Independence, Kansas, would "be perniitted to transfer to his ac- 
count as disbursii);>: u^ent the sum of 80(H) from the proceeds of the sal^ 
of said Indian lands (the Osa^e trust and diminished-reserve lands) ^ 
with a view to supplyinfj the deticienc.y in the salaries, fees, and coir^. 
missions of himself and the Ke^ister.'^ 

It was decided, that neither the treaty of Jan. 21, 1807 (14 Stats., CST;^ 
nor any statute, gixve authority to any ollicer to apply to that purpose 
(reimbursement of salaries, fees and commissions) any money acerui tig 
fnmi the sales of the land "; that the treaty *' tixes a ri^ht of the United 
States to be iv-imbursed,'' but that " no exi)re3s declaration is made in 
cither the treaty or the act as to what shall U^ done with the portion of 
the proceeds of the sales which is applicable to the re imbursemcnt of 
the I'nited States for the cost of survey and sale. Tlie disposition of 
this portion of the proceeds is, however, provided for by section 3tiI7of 
the Revised Statutes, which • • • directs the payment into the 
Tn*asury of 'the ^n)ss amount of all moneys received from whatever . 
source for use of the United States.' • • • The treaty should not be 
construed as authorizing the use of the money in paying salaries or 
other ollicial compensation without an appropiiation by CougresSi 
• • • It would, if so held, be contrary to the spirit and puriM)se(rf 
that provision of the Constitution whicii says that 'No money shall be 
drawn fmm the Tre;isury, but in i*onsci|uence of appropriations made 
by law.'" ^2 Lawn»nce, Comptr. Deo., 301>) 

The (\nnmissioner was therefore advised that no (NUtion of thepio- 
otHHls of, the sale of the lands could be transferred to the credit of the 
disbursing agent to supply the dcticiency in the a pj-ritpriat ion for sal- 
aries, fees, and corn missions of ivgislers or receivei*s. 

In the act of Auuust .">. ISS2 .22 Stats.. 207 ■, making appropriatioitf 
to supply iletieiencies in the approi^-iaiions for the ii>»;a! year eniliof 
June St». 1SS2, and tor prior years, to meet this obji-ctii^n. it seems.it 
was provided — 

••'riiar all expenses ineiilent to the dispositi«>n of i>sai:e trust anddi* 
mini>he«i-reseive lan»ls ai:(! iV'*a;:e reded :av«ls in Kiiii<as >h;iil W jttid 
by The vicriversof p;il«lie nji»nt-\s our «'f risi* sums re.iiireil !r>»m lb* 
Siiles theivot, under :lie •iiueri-'U t»f tiie ?^ivu-iary o:" the hiterii^r; and 
all sums lii-:v:»«io:e p:i'd .'ti ae»«'ii:i: of tlie ili>i»«'<!:i"T. i.»:' s*iiJ lands 
shall be le iiirbur'^Ml tin- >« viral iVTii':**; r:at:«':i< •■;: *'i wlvi h the sane 
mav have Wru p.r.ii. tVi»:'.i v\r m«« i-eiis oi tin- >.»lv i-: >,•:•! i.»Si»;;e tnul 
and dimini>i;edies.'rve !/im:s a'.L-i < ^^A-^r e* dc«l hr.ils." 

In h:< IrtTey «»:' Dvn-::;'.'. r ■". ISSi*. tin- i'i»!iiri 'N'*: ::i-r .•: :Lr Gt-aeril 

••rept\ii'i Sir:: -.l -^^17 .«: liii- i*.\>e»i Sm"".*:i-s. i*i <•• :'.ir .> :ii«;- t ri.vrtJa 
of the Sii:«-> It: Tilt- ;a:i«is ::i ii'.:r>::i»:i aie i •':ie»!:i.-.:."' 
It iiiK< iieiii :ha: i: dovs e:;^ra:r an eXLt-iiion on Mvvioc 3017 of At 
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jvised Statutes, aii<l that "the lloreiver, as Huch, Khould bo diarged 
th the {;ro88 proccMMls of sales, and, as disbursing a^ent, he should 
I credited with the payments he may make of expenses of sales as 
Ated.'' (^3 Lawrencjo, Com]itr. Dee., .'3<»«'i). 

The Commissioner of the (leneral Land Ofti<'e now inquires if section 
• of the aet of July 1 ("23 Stats., l^S) repeals this pmvision of the act 
August 5, 1882. 
Section 10 of the act of July 4, 1SS4, is as follows: 

"That no part of the expenses of the publie land serviee shall be de- 
icted from the prixreeds of Indian lands sold thnaigh the General 
and Ofliee, except as authorizeil by the treaty t>r a^rreeuient providing 
r the disposition of {he hinds.'^ 

Does the treaty of Jan. 21, 1807 (14 Stats., 087), authorize the ex- 
cuses of the serviee in ronnection with tlie sale of the Osa;;e ceded 
id Osage trust and diminished-reserve lands to be deducted front the 
roceeils of the sales ? 

Article L of the treaty reeit(*s that — 

''Said lands shall be surv(\ved and sold, under the dii-ection of the 
lecretary of the Interior, on the most a4lvantii;;<'ous terms, for cash, as 
lobliclands are surveyed anil S4)ld under existin;; laws, • • • and 
rfUr reirnhnrftinff the United Sin ten the cost nf said sum if and sale^ and 
lie 8aid sum of •'^.'((UMIUO placed to the credit of said Indisins, the re- 
naining proeeeils of sales shall be placed in the Treasury of the United 
States to the eretlit of the 'eivilizatiiui funti,' to Im* used under the direc- 
ionof the Secretary of tin* Interior for the education and civilization 
)f Indian tribes residin;>: within the limits of the United States.^ 

Article II of the treaty recites that — 

**The said tribe of In<lians also hereby cctle to the Tnited States a 
tract of land twenty miles from north to south, otf the north side of the 
Kmaiuder of their present reservation, and 4'Xtcnding its entire length 
hHD east to west ; which land is to be licld intrust for said Inilians, 
indto be surveyed and sold for tlicir benefit by the Seeivtaiy of the In- 
terior, under such rules and regulations as he may from time to time 
pre«tribe, under the direction of the commissioner of the General Land 
Mice, as other lands are surveyed and sold. The prcweedsof such sales, 
la they accrue, after dedurtimj all r.rfnn.s*s ineidrnt to the proper execution 
}f the truHt a\h\\\ be plac4Ml in the Treasury of the United Stati's to the 
credit of said tribe of Indians.'- 

The treaty herein authorizes the deduction of the exi^enses of the sales 
hwn the procee<ls thereof. 

It is therefore held that section 10 ot the act of July 4, 1S84, does not 
epeaJ the ])rovision of the act of August "», ISSi', directing that all ex- 
enses incident to the disposition of O^age trust 'ind diminished reserve 
lods and O.sage ceded lands in Kansas shall lu' paid by the reivivers 
^public moneys out of the sums realized from the sales th4*rc4)f.* 

Treasury Depautmknt, 

First Comptroller M Offiee, Mareh is, ISS,"). 



'Ilshoald, in jiiNtirf* to T. .1. Miiiton of this oriioi^ In* stattMl thai lio, under the 
eeium of the Vmt CoinptroUrr, foriii(iI.'it«'«l th<> fi>i-t*;;uin}; deciNion. 



SUPREME COURT OF THE UNITED STATES. 

October Tebm, 1884. 
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APPEAL FROM THE COURT OF CLAIMS. 




Under the Act of Congress of July 29, li;82 (*^2 Stat., 723, chap. 359), providing 
the refunding to the persons therein named of the amount of taxes asi^cssed u] 
and collected from them contrary to the provisions of the regulations thcreia m^^. en 
tioned, 'Hhat is to say, to'' each of such persons the sum set opposite bis ni 
each of them is entitled to ho paid the ^vho1e of that sura, and no discretion is vei' 
in the S(;cretary of the Treasury, or in any Court, to determine whether tho 
spccitied was or was not the amount of a tax assessed contrary to the provision 
■nch regulations. 

[March 2(1, 1885.] 

Mr. Justice Blatchford delivered the opinion of tlie Court. 

On the 20tli of July, 1882, an Act of Congress was passed (22 Sbat, 
723, cliai). 3.39), providing ^'that the Secretary of the Treasury be, and 
lie is hereby, autliorized and <lirected to remit, refund and pay back, out 
of any moneys in the Treasury not otherwise appropriated, to the fol 
lowing named citiz(»ns of Tennessee, or the legal representatives of snch 
as are deceased, the amount of taxes assessed upon and collected from 
the said named persons contrary to the provisions of the regulations 
issued by the Secretary of the Treasury, under date of June twenty- 
first, eii»liteen hundred and sixty live, and i)ul)lished in special circular 
numbered sixteen, from the Internal Revenue office, of that date,' sai^ 
refunding having been recommended by the Secretary of the TreasaiJ 
under date of June nineteenth, eighteen humlred and seventy-tliW 
that is to say, to" — followed by the names of 81 persons, and the spec 
fication of a sum of money oi)posite ench name, and, among them, tb' 
"to Edward L. Jordan, two thousand two hundred and ninety dolla 
• • • all of liutherford County, Tennessee; • • • said' 
sons, and each of them having filed their claims in the office of 
Commissioner of Internal Revenue prior to the sixth of June, eigl 
Luudretl and seventy-three." 

Afterwards, an<l on the 0th of September, 1882, the acting Co 
•^''Mier of Internul Revenue transmitted to the Secretary of theTrc 

*^'<^ claim of Edward Ij. Jordan, to be paid $2,290 

^-^ <late of September 11th, 1882, th 
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Bcretan* of the Treasury endorsed an order din*etinfj that Jordan be 
aid that Kuni. lie was paid one-half of it, $1,145, on Novemlier 2d, 
582, but payment of anything nu»re was refused. On the 1st of Deceni- 
er, 1882, he brought a suit against the United Stales, in the Court of 
laims, to reeover the remaining $1,145. On IM'rmher 7th, 1SS2, the 
ecretary of the Treasury endorseil on tlie orderof September 11 th, 1882, 
le following: *'The foregoing onler of Srjjtember 11, 1882, is eonstrued 
) nieau only that sueh sums shall be refunded or jjaid as were eolleeted 
•oni the i)ersons within namiMl enntrary to the provisiiuisof theregula- 
ons issued by the Secretary <jf the Treasury' under date of June 21, 18G5, 
lentioned in sw'ul Aet.aiid etV«'ct is to be gi\ m to said order aecordingly." 
be Court of Claims gave judgment for the elaimant for $1,1-15 (19 Ct. 
1., 108), and the United States have a])pealed. 

At the request of the eonnsel for the drlVndants, tht- eourt found the 
dlowing facts: 

'* Claimant resided in the second collection diMrict of Tennessee, in 
;utherford ('ounty. May 5, IStM, an Intermil-llevenue assessor was 
rst appointed for this district. 

August ;:^(), 1S(M, an asM'ssment divisiim of the district, comprising 
lutherf(»rd (.'ounty, was lirst established. 

June 0, 1805, the claimant paid the collector of this district 81, M5, 
8 annual income tax for the year ISO.*;, under the requirements of tho 
LCt. of July 1, 1802, chajiler Hi) (12 Stat., 47:5, 474), and *1,145 as the 
pecial 5 jKT cent, war income tax for the year ISO.'*, under the refpure- 
lents of the joint resolution of July 4, 1S04, No. 77 (b'J Stat., 417). 

June 21, 1S05, the Seejctary of IheTreasmy i>sried Special (-ircular 
^o. 10, containing the following among other regulations: 

* Section 40 of the Internal-Kevenue Act a])]>roved June .'10, isr>l (l;j 
Stat., 240), pr4)vides that whenever th(^ aatliority of the U'nited Slates 
ihall have been re estaijlislied in anv Slat4' where the execulion of tho 
laws had previou^ly been impos.sibh\ the jiiovisions of tlieAcl siiall bo 
!>utiu force in such State, with su<*li niodilicaiion of inai)i»licable regu- 
ations in regard to asM*ssn»rnt, levy, time, and manner of C4>!lection as 
»ay be directed by tin? DeparlnuMit. 

'Without waiving in any <lrgre(» tin* rights of the (lovernment in re- 
>ect to taxes that have hiielolnre acerucil, or assuming to exonerate 
»e tax payer fn»m his h gal lespiMisibilily lor sueh taxes, tin* Depart- 
^Ut does not deem i I ailvisabh* lo insist at pie>ent nj>on their pay- 
out, so far as tlu'y were payable ]»rior \o the establislmn'nl of a col- 
C^tion district embracing the t,'riilory in whirh the tax-payer resides. 
XJut assessors in the several coll( etion districts recrently e.Ntablished 

the States lately in insurrection are direeted to reqnire returns and 
* make assessments for the several classics of taxes for th4» appropriate 
Sal perio<l preceding tin* tirst re^iular day on which a tax Ix^comes due 
'ter the establishment of the (lis; rict 

In the States of Virginia, Tennessct*, and Louisiana, collection dis- 
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tricts \vei*e some time since established, with such boundaries as to in- 
clude territory in which it has but recently become possible to enforce 
the hiws of the United States. In those districts the rule laid down 
above will be so modified tis to require the assessment and collection of 
the first taxes whic^h become due after the establishment of assessment 

divisions in the particular locality ' 

June 19, 1873, the Secretary of the Treasury addresseil to the Com- 
missioner of Internal Kevenue the following letter, which is referredto 
in the act of Congress : 

'TBEASUttV DErAKTMENT, OFFICE OF TUB SECRETARY, 

Washington, June\% 1873. 

Sir: I have considered the claim of William (roslingand others, ap- 
plicants for refunding taxes alleged to have been illegally collected, 
included in schedule No. 24:>, from ycmr oflice, and am of opinion, that, 
under the existing laws, the taxes paid by these ])arties were lefjally 
paid and should not be refunded. liut I fully recognize the hardship 
of the case, and desire that such claimants may receive i-elief from 
Congress. 

I have, therefore, tosnggest, that you will, in your iu*xt annual report, 
or on any other occasioii which you may deem more fitting, recommend 
the passage of a special Act authorizing the refunding of all taxes paid 
by residents of the insurrectionary States, which, under Departiueut 
circular of June 21st, 186i>, should not have been collected, such refund- 
ing to be made whether the tax in question was collected before or after 
the issue of the circular. 

I am, very respectfully, 

WILLIAM A. KICIIAUDSOX, 

Secretary of the TreaxHrt/'^ 

It is stated in the brief for the United States, that the paymentof the 
$1,145 was refused, by the ac'counting ofiicers of the Treasury, on the 
ground that the statute authorized "payment of only "so much of the 
sum named as might be determined at the Treasury to represeut the 
amount of taxes asst^ssed and collected contrary t4) the regulations of 
the Secretary of the Treasury named in the Act," and that the saru i^id 
to the claimant was the sum total of the taxes that had been improperly 
collectiHl from him. Vnmx the published decision of the First Comp- 
troller in the case (3 Lawrence, /><('., 274) [and see 4 Lawi-ence, Compt. 
Dec., 580J, the ground of refusal ap|>ears to have been the one al^^'® 
stated, ami the opinion of the Court of (.Maims in this case shows that 
sach ground was urged lu^fore that ( -ourt, and rejected. 

The view taken by the Treasury oflicers was, that the annual income 

uof $1,145, for the year ISO.;, under the Act of July 1st, 18(52, lHH.'ame, 

jy the statute, due and payable May 1st, 1S(U, befoiv the assessment 

livision which comprised Rutherfonl (.'ounty was established, and, under 

the Treasury regulations of June 21st, 1S<m, in cii^cular No. 10, which 
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reqciirecl the collection only of "the ttrst taxes which became due after 
the establLKliment of assessment divisions", that sum of 81,14r> wa8 
collected contrary to the ])rovisions of those rf^^ulations, and wtis to be 
refunded, a1thou;;h it was collected before the date of the circular. Bnt 
the Treasury ollicers decided rhat the 81il4'> paid for the special income 
tax under the Joint resolution of July 4th, ISOl, and which, by law, did 
not become due till ()ctol)er 1st, l.SiU, after the cstablislinicnt of such 
assessment division, was not ciillected contrary to the provisions of 
those regulations, and was not to be refunded. 

The Court of Claints hehi that the statute ilid not admit of that inter- 
pretation, nor leave open any cpiestion for the Court cu* for the aecountin^j^ 
otticers of the Treasury, except the identity of the claimants with the 
persons named in it; and that its lan;rua;;e, taken top*ther, was too 
clear to admit of doubt, that Con;;ress undertook, as it ha<l a li^ht to 
do, to determine not (Uily what particular eiti%<.'ns of Tennessee by name 
should have relief, but also tlie exact iniiount which shouhl be ])aid to 
each one of them. We concur in tliis view. Tlie Act authorizes and 
directs tlie Secretary of the Treasury to pay to the st»veral ])ersons 
named the respective sums nanuMl. Althou;;:li the Act speaks of the 
sanis as bein^ "the amount of taxt's ass« ssed npon and eolh>eted fnmi 
the sai<l named pers<»ns contrary to the provisi<»ns of the regulations*' 
named, there is no indication of any intention to subnn't to any one the 
determination of the (piestion whether tin* taxes in any case were col- 
lected contrary to the provisions of such regulations, or of the question 
how those jn-o visions are to Im» construed. On the rontrary, the clear 
import of the statute is, that ('on;rrrss itself <b'leriiiines lliat the 
amounts named were collected contrary to tiie ]irovisions of the re;;ula- 
tinixs. The statenuMit in tht> statute that the refunding;: had been recom- 
mended bv the Secret arv of tlie Tieasurv under date <»f June l*Jth, 
1873, refers to the letter of that tlate, st»t tbrth in the rindin<;s, which rec- 
ommttnds the passaj^e of an Act to refund all taxes which, uinler the 
circular of June 2 1 St, IS(m, *' should mtt have been c<»llected, such w- 
funding to be nnide whether tlit* tax in <iuestion was collected before or 
^fter the issue of the cinrular." Thr <'!ai»itni1*s (im invomt' 1a.ics irere both 
of them paid before the vinifhir tras iftsurtt. In one senne^ then fore, tlie^f 
fcer'e not collected '"• vontrury to the prorisions of the rnfulatitms;^^ andj 
*»» that sense^ it teas wrung to nfund tinifthintf to the claimant, under the 
i^^tguageofthe Act,* \\\\X with the specification, in the Acl,of tlu' name 

Futit-iiote liy (.'oiiiptiolli-r. Supimsr an act i>f (Niii;;;i-i'M>linul<l [irnviilc : 

- * That thti Sm«*t:irv of flu- 'rn'}i«nirv shall iiav A. W. ilu' aiimiini due I'nr tliirtv-^ix 
^*>H *»rvi<*»'H lit ti'ii (ioll:ivs per <l:n. lluit is !ii sii\, ti>r<aiil A. U. tlim* tlnuiHuixl mix 
n«nflreil anil tifty ilonars.' 

I^ow miu'h iiinriry hIkhiM Im- paid iimU r this ? Shouhl tlu' «m/m innmii nnitrol. «»r rh« 

li)t«ntioii of Coii^rt'Ks as ^^atliricil fnun i]ii> li.i<iis nf rtiinpntatioii statnl intliractf 

•^^hen t lion* {in* two cuiillictin;; <li'scriptii»iiM of thr aiiioiini lt» hr paiil, oiu' must hi> 

■'ne, one fal^to, tlir former sliouhi hr udopt<'il. th** hittrr ifji'cti'd (nuij^i'ss'M case, ;'» 

rnnce, Compt. Dec, 3W». 
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a!]d the amount, no such construction can be given to it as would pre- 
vent the refunding of anything because the whole amount bad been paid 
before the issuing of the regulations ; and, if anything is to be paid, the 
whole must be. If there is discretion confided to anv officer or Goart 
to enquire whether the claimant's taxes were collected contrary to tbe 
regulations, there would be like discretion to enquire whether snch 
taxes were embraced in the letter of June 19th, 1873, and whether the 
claimant had filed his claim before June Gth, 1873. No such construc- 
tion is applicable to a statute of this character. 

It is not an improper inference, from the language of the statute, that 
Congress intended to refund the taxes covered by the recommendation 
of the Secretary of the Treasury, in his letter of June 19th, 1873. That 
letter covers tJixes described as those which, under the circular, "should 
not have been collected," though collected before it was issued. Con- 
gress may, therefore, have included some taxes collected before the 
circular was issued, but which it thought should not have been, or ought 
not to have been, collected, in the sense intended by the Secretary. 

The judgment of the Court of Claims is affirmed. 



IN THE MATTER OF THE PENDEN'CY OF A CLAIM, BOTH BEFORE THE 
ACCOUNTING OFFICERS OF THE TREASURY DEPARTMENT, AND TUB 
COURT OF CLAIMS AT THE SAME TIME, AND OF THE EFFECT OF A 
SUBSISTING JUDGMENT IN SAID COURT ON AN INSTALMENT OF AN 
ACCOUNT FOR CONTINUOUS SERVICES.—MEIOS'S RES AD.IUDICATA 
CASE. 



1. The ncroiinlin^ officers of the Tn.'nsiiry Drpartim»nt will not jjcnerally take any 

final action on a claim presonttMl totboni, on which Biiit in pcudin;; ajjainst tbe 
United States in the Court of (.'laiins. 

2. When a claimant, alloj^injj a rijrht to paymtMit monthlif for continuous sfrricwtotb* 

Govprnnirnt, sues tho United StatCvS in the Court of Claims and recovers jiidpnwnt, 
"which in not appealed from, for services for four mnntliJ*, such jud;^nn»nt (loo«not 
operate as a rrx adjmUcata^ to estop (he l.'nitid States or accounting; otlieor*i» »• 
Treasury Department on its hehalf, fn»m controvert in;; in hucIi Departmenl tw 
legal right of tho claimant to payment for servi»r«M of tho saino character «i*** 
guently rfudard, 

3. Tho decisious of the Court of Claims are uoi '';jjuides*' to the execnlive oflic«r»oi 

tlie Government, and donot fnrni>h **preced<'nts'' lor the Exccutixii Departuifnti 
in any *Mike cases," exfept so far as accepted, eoneurred in, and atloptinl by sue* 
officers, and so made their own (Ucixions^ or announcements of the l.-iw. 

The fjKsts material to a convct iiiulerstaiKling of this case are stated 
in the decision. 



Dkcision by William Lawrence, First CmnptroUer, 

This case i)reseiits two questions: Firat^ whether the accounting of- 
^ ors of the Treasury Department will consider a claim on which « 
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action is pending in the Court of Claims; and, Second^ wbetlier, when a 

claimant has sned the United States in the Court of Claims to recover 

• 

an instalment of compensation undiT a cMHitinuous contract for siTvices 
of a specified character, anil recovered judgment thereon which is not 
appealed from, such judgment is conclusirv on accounting officers^ so as 
to impose on them the duty to allow to the chiiinant a claim for payment 
for subsequent services of a similar character. These <iuestions arise on 
the followinfx facts: 

February 2, 1885, the Actinjr Secretary of the Interior, by letter ad- 
dressed to the First Auditor, traiisiiiitte<l, for settlement in his odice^ 
statements of the account of lien. M. C Mei;;s, Supervising; liiifjineer, 
and Architect of llic Fire-i)roof l*uil(iin;r for tlu; Tension Olllce tor serv- 
ices rendered an<l unpaid for, from .Alanli 1, 1«SS1, ro and including: 
January ;n, 18^5— :337 days at 410 per tlay— in all, *.V70. The Auditor 
did not make a statement of account, and report to the First Comp- 
troller in the usual f(U'm, but made an indorsement on said letter of 
transmittal, as follows : 

" First Atditor's Office, 

February T}^ ]SSv5. 

Kespectfully referred to the First Coini)t roller. The enclosed account 
is disallowed in this oflice for reasons stated iu Re]>ort No. li I2<>88. 

U. M. Ki:VN()LI)S, 

Auditor. ^^ 

February 17, 1885, the First (Comptroller made an indorsement on said 
letter of February li, 1^585, as follows: 

"This does not come to this ollice with the usual evidence of the 
action of the First Au<litor, which seems re(|uisite to ;;ive the First 
Comptroller jurisdiction. In addition to this the Court of Claims hav- 
ing taken jurisdiction of the claim made by (Jeneral M. C. Mei^s, and 
having remlered judjj^ment in his favor a;rainst tiie United States for 
the full amount thereof no inrther action will now be taken thereon by 
the First Comj»troller." 

The report, No. 241iG.S8, n»jected a claim of General M. C. Mei^^s for 
services from March 1, to Au^^ust 1.1, 1S.S4, because: 

'* This ofllcer's salary is fixe<l by law. and under tlic restrictions of sec- 
tion 1705, Kevised Statutes, no additional pay, extra allowance, or com- 
pensation can be certilie<l as due him.^ (.^lei<^s\s case, 4 Lawrence,. 
Compt. Dec, 588). 

September 30, 1884, the Fiist Comj)troller certilicd on this report: 

"That there is notlun«r due or owin^ to M. C. Mei^s • * • for 
reasons • • • shown in -Mei«4;N\s <'ase, 4 Lawrence, Conii)troller's 
Decisions, 588, and because the contracts matle by said Slei^s • * • 
and other papers show that he ac^ed in his official capacity as an army 
officer.^ 

February 5, 1885. the letter of the Actin^r Se<'retary of the Interior 
of February, 2, 1885, and papers transmitted therewitii to the First Au- 
ditor, were received in the <»nice of tlie First (Nnnpt roller. On the same 
dajfy said M. C. Mei;j:s tiled a petition in the C/ouit of Claiais a;^ainsr the 
Uniteil States to recover said sum of j?.\'»70 i'ov the same services above 
mentioned, and on the same ilay defendant was duly not i lied thereof 
and an order was ma<le to take testimony. 

February 11, 1885, the case was submitted to the court. 
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February 10, 1885, the court rendered jiulgmeut in favor of the claim' 
ant for the amount of his chiini.* 



• The folio will jj roport of tlio case is from the WaHhiii^ton Law Reportor, Vol. XIII, 
p. 122 (February 21, It^JiO) : 

UNITED STATES COURT OF CLAIMS. 

M. C. Mkigs I'ft. TiiK rxiTKD Statks. 

1. A Jiul'^nieiit of the Court of Claims, not appealwl fn»m, estops the parties from ever 

after con rn» ver tin jif with each other, either there or in the Trc*a*»iir.v Department, 
the same ipiestions of law and tact which were put in issue, trieil ami determined 
iu the case wherein 8iieh judgment is rendered. 

2. The Court of C-lainmexereiHes all the functi<msof a court, ami is one of those courts 

which Con>jre.ss :iuth(»rizt's. havin*; jurisdiction of cases of contracts between the 
{;«»vcrnnient an<l its citizens. Irs Judgments, where no appeal is taken, ar«^ abso- 
lutely conclusive of the ri;;hts i>f the parties unh'ss a new trial is grautetl ; oa 
much so as are the jndgnit-nts nf the .Supreme Court. 
iJ. '1 he decisions of the Ctuirt of Claims are also guitles to the executive ofllcerM of the 
goverumenr, and furnish precedents for the executive departments in all like 
eases. 

Chief Justice Richardson delivered the opinion of the court. 

The clainuiut brin»»s this action to recover ten didlars a day for his 8i»rviee8 from 
March 1, 1HS4, to January '.U, lHd'>, as sui>ervisin;; enjrineer and architect for the erec- 
tion of a huiltlin^ for the Pension Bureau of the Interior Depart->-ent. 

A former suit for like services for the four months immediately preceding the time 
covered by this action, was brought in this ccnirt by the prtfsent claimant aj|L«iliiHt the 
])re8ent defendants, in which th<^ defendants appeared, issut^ was joined, a trial had, 
and every question of law an<l fact on the merits controverted in this case was raised, 
considered and determined in that case. Judgment was enti'red iu favor of the rlaiiii- 
ant. An appeal was tirst taken by the detcndants, but w:is subsefpieutly withdraw ii 
and not prosecut**d. The ind;::ment was paid under an a]»propriatiou therefor by Con- 
gress (ly Ct. CI . 41*7; Aft- of July 7, l.';^4, Ch. :«!, 2:t Stat., 241). 

In our o[>inion the defendants are estopped from setting up, either herft or in tks 
Treasury Ueinirtmrnt^ any defences again.^t the claimant's deunind for services a4 MU- 
liervising engineer ainl architect of the Pension ibirean, which were raised, litigate<l 
and determined in th<' former action between the same parties. They have hiMl their 
day in courr, they have submitted tlieir defcnc«'s to a court of competent jiiriwliction, 
and the i8su«j! has been decided against them. That issue is forever selthMl iietwtvn 
the parties in all futun* litigation. Such is the w^dl settled lasN in casea lietweeu cit- 
izens, as deciiled by the Su]M-enie (^onrt in elaborately cousi<lered cases. (Beloit r. 
Morjran, 7 Wall., tiiu ; Cnmiw^'ll r. County of hac, 1)4 ('. S., \^A.) 

The judgment nf tliis court might liave been l•^•.vi^^\v^•d l>y the Supreme Court ba«l 
the Attornev-(ieneial so elected. Hut he ab:indoncd an apiieu! at the ret/iustj it is nn- 
derslood, of botli tlie Secretary vtf liio Interior ;ind the Stcretaiy of the Tresasury. ami 
his action is the jnijun of the defendant. (United States r. liabbitt, l«»4, U. S., 7tj7.) 

Tin' act.oiintim,- oifitrm of tin: Trfamir}/ t'lioultl hare foUontd thai ihciitioh in the J'utHie Mtt- 
ilemtnt of ihf caiman*' x acvoimts^ bvc'iUKi- thi. Cnitftl States an rMopprd from furlhrr con* 
trovertiutf tin. iH^^ticy adjntliratett hi/ lln: JHiK/inait a f thin court. 

In Klein's i\ise (i:; Wall., 1> ^ 7 Cl! ('. K*.,'241 ), the Sn]Meme Court held that the 
Court of Claims e\er«-isis all the functions (»f a ci>urt, and i.sone of those courts which 
('(Ui'^rcss authorizes, having jurisdiction i»f contracts bi'tween tin* governmeut and 
tin* «*itizens. from which anpj'al lies to the Supreme Court. 

In O'Cirady's (as.- (-Jj Wall., fMl, a:id ll» Ut.Cls. li., 1:54) the Supreme Court sai«l : 
'^ It is eipiaUy certain ihat the judunu'nt.s of the (!4iurt of Ulaims. when !n.» ajiiH-al is 
taken to tiiis eoiii't. an*, under e\isnii<r laws, absolutely conclusive (»f the righti^ of 
the ]>aities unless a new trial i> giaiiteil." Ami a^^ain, in tin? same case, "Tin? judg- 
ment of tile Cixirt of Claims, from which no ap]M-al is laken, is just as conclusive ud* 
der existing laws as the jinlgmi nt of the Sapreme (.'ourl. iiuiil it is set a?>ide «D» 
motion for a new trial." 

Mnrmrrr. thf dfrisinnn of ihv Coiiri of Chiiiiiti in (/frtrrat, not a}*iu alvd from, are Quidr'tt 
the r.n'rutirf oOi-t) s of the tjorn'fnnnit^ and furniHh prirrdtHts for the cxtvutivf rffpii/fw^^ 
in all likrvafi},. It was with that view appanntly, as state«l in the preface to th*< 
tirst v<dnnn' ol the Court of Claims li«*por!s. that t'iUigress passed t he act of Marcfa 
17, r^ilJ). ell. in ^14 Sfat. at L., in. the ;liinl seeiion ol wiiieh, as is iiici>rj»oratcil int« 
the Kevised St;itufrs. is as tolliiws: 

"Sec. l(ir)7. . . . And at the end (»f ever\ term of this court, he [the clerk of 
the Com I <if Claims, ] shall transmit a eopy of tin? decisions ti» tlie be:uls of ilepart- 
ments, to tin* s«dieit(U's, tin- comptrollers, and the auditors of the Tn'asury ; totht? 
C«»iiinji.->- iomr of the (reneral Land (>llice, and of Indian Alfairs. to the chiefs on»0' 
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May 5, 18S4, General !\I. (5. Moi^s rcfoviM'iMl jii<ljriiu»nt (10 Ct. CI., 
497), against tlie TiiiltMl Stati'.s, in tlii» Conrt of (Mairns, for 8l,2l() for 
his services as snpervisin;r eM;:i!HMT and arehitert <if the Fire-jiniof 
Building fi>r the Pension Olliee at 810 ]mt day from Nov<'nil»er I, 1S8;J, 
to February 20, 1SS4, both days inclusive. No a])peal was perO'rfed 
from said Jiul^nn'nt. This service, like that now in question, was ren- 
dered under the direction of a letti'r of the Aclin;^ tM'cretary of the In- 
terior to said Mei^^s dated Si']>tcniber 0, ISSJ, jniiportln^ t(» ap])oint him 
sack en;;iiHH*rand an^hitect and which jirovidt'd that his ''comjitMisatioii 
will be at the rate often dollars ]»er day frtini Si-ptcmlier I, ISSi*," und 
\i'hicli is payabit* accord in;<: U* usntjt'. in nionliilv instaliiicnts at the end 
of each month (Mei;:s\s case, \ Lawn-nce, ('i»iiipt. Dec, r*s.S). 

In x\\Ky Jirnt action in which said .Mel;':'* recovered jiidtfiiit'iit, his rii^ht 
to recover was dein'e<l, by tin* l.'nited States, on the;;ronnd that he was 

reaiiH, nml to otlirr oaii't*is rlKir^^i'il witli tlu* :itljii'«tiiiriit nt'>']:iiin.<( a;*aiiis| tin* I'liiloil 
States." 

By tlic :ifl (»f Jiiin* 'iTi, l*iW. rli. 71, v^ 7 (l.'i Stat. Ji' I,.. 7."o rini;;ii'S'4 proviiii'd, as tin* 
aaiiir i> iii<'Mr]iiir.'iri(l inTn iln' lfi'\i<.ril Statnti-^. as t'oihiWM: 

•'Sec. lOill. WIpiu'Vit aiiv t-Iaiiii in iiiatli' ai^ain^f any cm'i ii! i\ i* i]t']>artniiMir. in- 
volvin;; lli^|)•lt«•1I tacts nr iMMitiNivcrinl i|i]i'stiiin<i nt' law. wht'i-c tlh' aiiionnt in nuitrti- 
verny exrct-iN time timtisanil »li»II'ir*<. •»»■ n'urt ihr ilrri<*it»ii irilt tiflt-l n i!,tHs uf ra^vn^ or 
furnihU a prttfimt for tltrfutnnattnni itt' nnii tjttuitirr ifrjuirlnntif m thi inliittttnt' nt of a 
cluM9 uf cfii'fft witliiMii rr;;ai'il lo tlir aiiiiiiriit iii\i)lvcit in r|it* pairicnlar i asi>, nr whiTt* 
an.Y authfirirv. i iulit. |ii i\ ili';;<* m- r\«';iipi inn is riainiffl «ir tii-ni'-il iiui|i>r t In* ('oiisiiiu- 
tioii «)!' tLe l-niiiMl States, tli<* IhihI ••!' sm-li fic|i:ii->nit'iit ni:t\ cui.t- Hiif!i ciai:ii. with 
all tlie \nuclii-rH, papers, priMif'<* :inii ilii.iiini'iit'^ pertaining; tlieri'tn. t«i lie transmirteii 
to tile C-iMirt of Claims, and |}|<> same Nti.iii lictli'ie pTticciiii'il ni a< i!' ••riifinally cmn- 
iiiencc<l liy the volnntaiv aeti-Mi of tin- i-Iaimani : ani! Me- Sinrt.irv «»r ilii- TpMinrv 
may, iipini ilie i-ertille;iti" nl" aay anilijur nr nenpi roHi-r ni" flii- i'lf i»Mry. «lin'i-i any 
a<-coiiiii. niarter f>r elaim itf tii<- eliaiMi-ti-r. ami»u:i' or r'/<i'H ,1'Mi-iihttf nt •'hi'> n*->-fi„n, in Iim 
trausniitted with all thf vmiiinr'.. paj»ei^, iI<m itiiii-nr<, and pioeis piTJainin;; tln-retii, 
to tilt; sriid ennrt. I'nr iiial anil adjinlit atmn." 

In inoic nrent le;^iMlai inn. tlii* "Ai i I" arr«»id a^sifsianie a'ld ri-lii'f {n (.'nnirress anfl 
the execMtive d»*p.ii tMp'iit-* in T')'* in * ••^t^^r ,; |., | nr'i'lilin'i .n 1 d"ii.imU a-xain'il the 
governnnMit," (*>J Stur. at L. l^.i. W'iiMi'n«»iil e.il|«i| the *• linwaan An." ir »^ i-x- 
]ire.ssly ]iri>viilrd ihar i:i >>vi-i-\ ci^r t'lnii a >l'-|i iit iiiiMir ini>|i-r iliai ae'. t lie citnrt slnll 
report its tinditiifM .-(iid opmi-Mi !«• ihr I >'-]i.ii . :iii-nt iVimm wiiji-h it was transmit ti*il for 
iXH */'tidont> and aeiion. 

So in the Mill lal.l- a-I of .lill.v 7. 1--1. r\i. XW ;J.; Sl:if. :il I. . -.'.7 A !'.> ( '. CU. !{.. 
xviii, Aduni**' Tasi- 'jn r. id' i'!>. i;.. i t .»ni;ri-.s a;';'Toni ;at«-il "^l-^'i. li •".'."'■.' e.imlilionaily 
for the payinenr id' a Iar;^e ntindi«-i i>! • l.iini» 4*1' :i pai'tii iil.ii i-l.i^'i ai;ain.si the I'liitt-d 
State.*', sulij-ef til thi- (nl!>iwin>_r nii" i"^!)'). ; 

I'rorifittl^ "I'hat nnpiit tit' th»- iii««' i-v a!ijiin;iriaTt fl in iMn pi- i;;ia»i!i s'nll In- paid 

tfi any oi' the claim ini'^ until rhi' C'lHi.t III' n lirii-. ><li:i!l iiav" In-ar.l :i!!it •li'ti-rmineil 

all ol" tin* qtiesliiii;< in\ «»! ■. id. aiid 'In- lia'»-lit;i i»r' rln- I'litii'il Siaii--* linviTtinn-nt 

tbiTi't'or. in al Imtti om tist'ti^i, w 'lii ii tMsf sli;ill Jn- iiri-riiii-il :n Mie ortli'i* ni t hi'd«>iket 

*uf i<aid ( nni t. 

Thiis tin* fiiiiiJM' i»1" !i';ii>!:i1 !•»•; i:'.inil-'*;il. a'ljv in'iii al 1 s f in- in!ei't itiri *if ( 'i»n;;i'i .>s lliat 
the <l««i isi<in> of ihe t 'on: f ol" ( 'iaiins ^Ii;ill Ut- Li'Sidi-s anil 'Ui-i-i-ili-Ms I'lii' rhe rxn-nt ive 
clopitrtnteni^ in a;! l-k«*ea-i'.>. 

The w isdoni 0! '.Ui h !• :;1-..m .n:. .iii'l <•'" I h'- ifiti-ut inri oj ( 't^.i-^Vf^-^ indii ate.! theirhy 
lA iiiantfot. Meri' a!l ra^i-» ar>- nil d M:>iin i»-M'-> joii-.i ■! Ii\ ilii- paiiii's: lih-eonrt Ins 
the ln'iH'tit id' t!ii' ar;;iiiiii'iiT-! "f i-ii!i!i 1 1 nn ImTh '•li!'-*. rln- \i'iiiiH'\ lii-iii-r.il or his a-- 
wstants ajip'-ariii:; aid di-l':i-!in.i rii-- i.i!.i.-.''. ••! ihi" r-i:»i'l Sj.-jf: -. ;i'm1 ej'.i-. ;iii' 
he.ini nnd d«-t«-rmjhi-d l»y a liei.r it nl" !i\ i- JmlLr- -. ihri-»- nl" ^OlOMl ii:r.'.l tnrh-ni" to [ in"! the 
(loeisiiin of :mv ea^e. 1. 1,'. S.. o lo'.'j. \,i .if .inm-'j;, 1-7 1. i ii. hi-: 1 Stip]deinent to 
R. S., liCt). Wiiilc in llif rri-a-<iir.\ 1 >• jia; : in* nl « laini> an- tinall\ pa'>S4Ml U]Hin hy a 
Mingle per-^oTi, tin* eonipuoih-r". witiimif a:i\ drli-ni-'- iii.nli- h. fill- At fiii-ney ■< J'-iHT.il or 
other oHlciT an]ieaiin.ir lor the Inifiil Smji-^. .jnd i:«niiMil'. wiilioni arunnii'iit *in 
either hide. (Sim* ri«p«ir' aiid i-ii< nJai- -d' >-i n j.m v sjii-niMM pri:it"d »n MiClnrii's 
CaSH. VJ V. idCls. K.'. 'Jfi.)" 'I'hf iisdunu-M of lln-ronrt i>. liial tin- ilaiinai-t reiovcr 
the K 11 in ot' s:i.:{7o, and it uill im' mi •■nii-ri-il oi' ii-ioid 

•Nnie hy tlm Kiist C'oinpirollii. — IliiTnni? makc.< ii»i ri-tiieiiei* to the i'ollon in*; pi'o- 

viaiunw of tlie Uevi.-.ed Statnt«-.s litlnr in tin- al»ove r:i>r, oi- in MiClnre's rase, to wit: 

Sec Hit. Attv olVn-er or clerk oianv ut'thf Peiiartinints la\Nt'ii!lv detailed to inxcH- 
tigate fr.'iiiiln or atteiiiiits (o <hl'iand t>n the (oiveinnn'iit. or any irre^nhirity or mis- 
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a retired Army ofTicer, Laving a salary fixed by law, and that, by force 
of section 17G5 of the Revised Statutes, he was prohibited from receiv- 
ing *Midditional pay " for the services in question. Other grounds of de- 
fense liave been suggested (Meigs's case, 4 Lawrence, Compt. Dec, 588), 
in addition to which it nuiy now be said, that is is possibly more than 
doubtful whether the Secretary of the Interior, or even Congress, can 
command an Army ctlicer, in the ijerforniance of a civil service — such offi- 
cer being subject to the orders of the Coinmander-in chief of the Army.* 

coiidiiut of any oilicer or :i;;eiit of the United Stati-H, Hhall have authority to ndminis- 
tt-r an oalh to any \vitnf8s attundiD^]^ to testily or dcijoee in the conrhi* of such iures- 
ti^ation. 

Skc. li^l. Auy head of a Dopartinontor Bnrean in which a claim a;i:ainstthe United 
StatrH iH propirily pending;: may apply to any .pnl^^e or clerk of any court of the United 
StJites, in nny Slat*-, DlstMct, or Territory, to iH>ue a Kiibpcena tor any witness being 
within the juriNdietion of hnch court, to ap]M*ar at a time and place in tlie Kubpoona 
Btatrd, het'orc any oilicer authorized to take depot^itionn to bo UMcd in the cnurtfi of 
the United States, there to f^ive lull aud trne answers to such written iuterro|;atorieB 
and crooi.s-iuterr(»»atorie.s as nuiy be Kubmitted with the application, or to be orally 
examined and eroHsuxamined upon the subjfctof hucIi claim. 

Sk('\ IH.'). Witnesses HubiMiMiaed pursuant to the prfce<lin;; section shall he allowed 
the Nan e compeu>atiou an in allowed witnessen in tht^ courts of the United States. 

Skc. IHO. If any witues.-*, after beiujj duly H«rved with such subpccna, neglcctRor 
refuses toapju-ar, or, appearini;, refuses to testify, thi> ji><1{?^ <*f ^^^^ <l:8tiict in which 
the Hubptrna issued may proceed, u]>on ]irop»rr i>rocess, to enforce obedii*neeto the 
6ubpri*n:i, or to puniNb the disobedience, in likt^ manner as any court of the United 
States may do in case of ]U'ocess of sub))a?na ad testilicaudum issued by such conrt. 

Six. 1-^7. \Vhenever auy head of a Departnu*nt or Bureau havin<; nuide application 
pursuant to K« ct ion one hundred and eighty-four, for a subpuuia to procnre the at- 
tendance of a witnes!j to be examined, U of opinion tiuit the interests of the United 
States re(|uire the attendance of couksoI at the examination, or require legal investi- 
gation of any claim pending; in his Department or Bureau, he shall give notice thenmf 
to the Attorney (Jeneral, and of all facts necessary to enable the Attorn«^y -General 
to fm'iutth propir profefiitional »/rrkr in attending sifch examination, or making anch in- 
vestigation, and it shall be the duty of the Attorney-General to i)rovide for aocb 
service. 

* In the case in which the Court of Claims first rendered judgment for Geneiil 
Meigs, May f), 1^84 (ID Ct. CI., 41)7), the brief for the c/atma»i« contains the following: 

**Cow<7»'<»N has not the power to impose new duties upon an offiCiVf and /• appoint and aih 
sign him btj name to their dihcharfje. 

It may attach ue.w duties and power to an ofTiee and authorize the Pretidtnt to ap- 
point orassijjn thereto. (Me8saj;e of President Buciianau of June *i5, 18(50.) 

*The Pie.-^ident shall be Commander-in-Chief of the Army and Navy of the Dnited 
States.' (Art. II. see. ;i, Const.. {1. S.) 

Gf neral Meigs is an olliecT of the Army. ' The Army of the United States aball coo- 
sisti of " » » the ollirers of the Arm von the retired list.' (United State8r«.Ty^i 
105 U. S., 21-1 ; Kev. Stat. U. S., sec. lUiM.) 

Congress can impos(> conditions upon tlie expenditure of money by directing it to 
bo done uu<b'r the supfrvision of some oflicer, but Congress can't compel the J'raiiitMi 
to jnukr. the at>M:fiinn*iit of the officer. 

A rctirid officer cnitnot he assir/utd to the discharge of atn/ duti; exce])t at the Soldifi^ 
IIouu) upon aKeI(>ction by tluM-nmmissituiers of tliat institution, wliich is not abrancfi 
of tlie i>nbli(: siMvice. (Kevised Statutes, section VJi)*J.) 

If the act •»f Au;^ust 7, \^^2, is, as to General Meigs, a npeal of section rio9, Revised 
Statutes, then quoud ilu* new duty ho is on the active libt of service and subject W» 
exeiH^irc auihorth/ aid aMs'if/innent. 

lie has udt bi'< II (irdrn-d by anif ereeviirp aiithoriftf [that of the President] todotlU* 
work aiul can-t Ite so order. d undtr the law. He can't be court-martialed for not iloii< 
it. It is iiat in the line of military service, and is conceded to be a civil work." 

Set' President Arthur's veto message of July 2, 1H84, on the bill for "An act for ti* 
relief of Fit/. .Iidni Porti'r''and the opinion of Attorney General Brewetcron thesafl* 
tiubju't Juu<^!2:M.-h1. 

If Con^^ress cannot, assij^n General Meigs to any civil duty, the Secrctarj'of theb" 
terior cannot. If that is done which the Constitution prohibits, no right of actloDCiB 
arise therefrom. 
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The oonclosions reached on the questions mentioned will now be 
stated: 

I. The accounting ofiicers of the Treasury Department will not gen- 
erally take any final action on a claim presented to them, on which suit 
is pending against the United States in the Court of Claims. This must 
be so for reasons which are apparent. If the accounting oflGlcers and 
the Court of Claims should take concurrent juritdictioHj it would be pro- 
ductive of inconvenience, of a conflict in results, and sometimes of in- 
justice. The pendency of a claim before the accounting oflQcers cannot 
be pleaded to a suit on the same i^use of action in the Court of Claims 
either to delay, abate, or defeat the action (Savings Hank case, 16 Ct. 
Cl^ 351; McKee's ca^ie, 12 Ct. CI., 559; McKni^ht's case, 13 Jcf, 292; 
S. C. 98 U. S., 179; Buffalo Bayou, &c., R. K. case, 16 Ct CI., 238; 
Ghorpenuing's case, 94 U. S., 397; United States r. Jones, 8 Pet., 375; 
HcElrath's case, 102 U. S., 426). 

There are provisions in the Revised Statutes as to set-off^ as follows : 

Sec. 951. In suits brought by the United States against individuals, 
no claim for a credit shall l>c admitted, upon trial, except such as ap- 
pear to have been presented to the accounting officers of the Treasury, 
for their examination, and to have been by them disalloweil, in whole 
or in part, unless it is proved to the satisfaction of the court that the 
defendant is, at the time of the trial, in ]>osseHHion of vouchers not 
before in his power to procure, and that he was prevented from exhibit- 
ing a claim for such credit at the Treasury by absence from the United 
States or by some unavoidable accident. 

Sec. 952. No claim for a credit shall l)e allowed upon the trial of any 
suit for delinquency apiinst a postmaster, contractor, or other officer, 
agent, or employi^ of the Post-Office Department, unless the same has 
been presented to the Sixtji Au4litor and by him disallowed, in wholeor 
in part, or unless it In proved to the Hatisfactioii of the court that the 
defendant is, at the time of trial, in possession of vouchers not before in 
bis power to procure, and that he was prevente<l from exhibiting to the 
said Auditor a claim for such credit by some unavoidable accident." 

But there is no equivalent provision, restricting claimants fVom pros- 
ecuting original actions in the Court of Claims, either in cases which 
liave or which have not, been ])resented to and disallowed by, account- 
ing officers. On the contrary', the Revised Statutes contains this pro- 
vision : 

'^Sso. 191. The balances which may from time to time be stated by 
the Auditor and certified to the heads of Departments by theCommis- 
^ner of Customs, or the Comptrollers of the Treasury, upon the settle- 
ment of public accounts, shall not be subject to be changed or modified 
by the heads of Departments, but shall be conclusive upon the executive 
oranch of the Government, and l>e subject to revision only by Congress 
or ike proper courts. The head of the pniper Department, before signin^r 
• warrant for any balance certified to him by a Ccmiptroller, may, how- 
^ter, submit to such Comptroller any facts in his judgment aflfecting the 
Correctness of such balance, but the decision of the Comptroller thereon 
fthall be final and conclusive, as hereinbefore pn>vided." 

LAWS 15 
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The Court of Claims, Id Sweeney's case (5 C. CL, 285), bdd, as the 
syllabus of the case says that : 

^' The Court of Claims has jurisdiction of and action upon a claim 
such as is ordinarily settled in an executive department, notwithstand- 
ing that the claim has never been presented to any department for pay- 
ment. But the court will not allow such an action to proceed to judg- 
ment, until the demand has been submitted to the proper department 
for payment. Act Febniary 24th, 1855, (10 Stat., L., p. 612, 1.) Act 
March 3(1, 1863, (12 IWrf., p. 765, 7, 10,) Rule II. ^ But in Clyde v. United 
States (13 Wall., 38) the Supreme Court held, as follows: 

A rule of the Court of. Claims, requiring parties to present their claims 
to an executive department before suing in that court, is unautkorizei 
and void. 

And the action of the Court of Claims, in dismissing a case because 
the claim so sued on had not been presented to the accounting oflGlcers 
was reversed. Subsequently, a suit was brought in the Court of Claims, 
and the court found that the claim sued on '' has never been paid'' al- 
though presented '^ through the accounting officers of the Treasury De- 
partment" (Real Estate Savings Bank case, 16 C. Cl.^ 337). In Uus 
case, on appeal, it was urged by Mr. Lawrence arguendo^ that the claim- 
ant was bound to '< pursue the statutory remedy tolthe end" before he 
could sue in the Court of Claims — that is, that it did nat appear that 
the Comptroller had finally acted on the claim, and that, until saoh 
final action^ no suit can be maintained in the Court of Claims (United 
States V. Savings Bank, 104 U. S., 731). But the court held, that if the 
claim is allowed by the Commissioner of Internal Revenue (as the stat- 
ute in that class of cases required), it '^ may be sued for in the Oooit of 
Claims, whether finally acted on by the Comptroller or not." {Id.^ 734.) 
See United States v. Kaufman, 96 U. S., 571. ^It follows, that neither the 
final action nor any action of a Comptroller, is in any case, essential toaa- 
thorize suit to be commenced in the Court of Claims ; and that a disal- 
lowance of a claim by a Comptroller cannot be pleaded in the Court <^ 
Claims, either originally or puis darrein continuance^ either in abatemeot 
or in bar of an action. See 3 Lawrence, Compt. Dec, XXXYI-XXXIX 
and cases there cited. And in some cases the reason for this may be, thai 
by tYk^ judicial common law administered in the court, there may be a le- 
gal right of action, whereas by the executive common law, administered 
in the Treasury Department, there may be no legal claim. These ^ 
tems of law are entirely distinct (3 Lawrence, Compt. Dec, Introdoe- 
tion, XXIY and note). It is of course competent for Congress to give* 
claimant a right to avail himself of two successive remedies And ao- 
other reason is, that the rules of evidence^ and the means of proeurin^i^ 
are not the same before both tribunals. 

When any claim is pending in the Court of Claims, a dMoZtoiraiieabJ 
the accounting officers of the claim so sued on would be a vain aod. 
useless act. It would not delay, defeat, or in any manner affect socb 
action. 
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If the aooomiting ofSceni should allow each claim, and caase it to be 
paid, the pskjment pendente lite conld doubtless be pleaded in bar of the 
action (Sweeney's case, 5 G. CI., 291). But accounting oflBcers have 
no control over, nor power to direct the attorneys who manage the case 
in court, as to what defenses they shall make; the accounting oflQcers 
are not charged with a duty, the performance of which would be incon- 
venient, if not impracticable, to watch the progress of a case, in order 
that their action may be made available as a defense in court ; and the 
Department of Justice is not charged with a duty, equally inconvenient 
and impracticable of performance, to keep informed of the progress or 
e<mclaaion of the action of such oflQcers. Comity, and perhaps duty, 
reqaire each class of these oflQcers to advise the other of all that may 
be essential to the interests of the Government, when they have a 
knowledge of the necessity of so doing, and yet there is danger of mis- 
take or fiulure in this. A claimant has no right to experiment with his 
.ebdm before two tribunals at the same time, thus requiring the Gov- 
ernment to increase its oflQcial force to meet duplicate prosecutions 
against it. 

The claim in this case was presented to the First Auditor before the 
90tion wae oommeneed thereon in the Court of Claime^ and its disaUow- 
em/oe by the Auditor was made on the name day on which suit was com- 
menced in said court. As between courts of concurrent jurisdiction, 
that one which first acquires Jurisdiction maintains it until final judg- 
ment. The right so to maintain it is well Settled, and it is equally cer- 
tBiUj that a plea of the pendency of such former action, can be made 
Available to oust the jurisdiction of any other court. This rests on the 
prtmeiphj that the final judgment in the court so first obtaining juris- 
diction, will conclude and settle the rights of all parties in interest. 
(Wells, Bes Adjudieata, |HiMtm). 

Bat this principle has no application to the action of accounting oflQ- 
cers on a claim, which, until payment, concludes no right as against an 
action in the Court of Claims. It is, therefore, held, that on general 
legal principles, and on grounds of public convenience, policy and jus- 
tice, a claimant who chooses to prosecute his claim in the Court of 
Ohdms, waives his right to have it considered by the accounting oflQcers. 
This right may revive, if the action in the Court of Claims, for snflQcient 
leaaons, be dismissed without prejudice. 

IL When Grenerat M. C. Meigs, as in this case, presents his claim for 
Qompensation, the United States is not estopped from setting up in the 
JVeatmrg Department by the proper accounting officers (1) that his appoint- 
ment as supervising engineer and architect was illegal ; (2) that, if valid. 
It cannot extend beyond the fiscal year mentioned in the appropria- 
tion act under which he was appointed, or to services under a subee- 
9imi offTQpriatian act (Act July 7, 1884, 23 Stat, 209; Sundry Civil Act, 
llareh 3, 1885) without a re-appointment (Bev. Stat. 3732 : Availability, 
Appropriation Case, 4 Lawrence, Compt. Dec 135 : Coyle's Case, Id. 517) ; 
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(3) that, in any event, the payment of oompensation to him tor todi 
service is prohibited by section 1765 of the Bevised Statutes; and tkaft 

(4) for other reasons, he is not entitled to payment. The learned GUrf- 
Justice of the Gonrt of Claims, in rendering an opinion in support of 
the judgment of February 16, 1885, refers to the ^^ former suit Ibr like 
services for the four months immediately preceding the time oovered bj 
this action," in which former suit, <^ judgment was entered in favor of 
the claimant," which was paid, no appeal having been perfidcted. The 
Chief-Justice then says : 

<< In our opinion the defendants [the United States] are estopped froa 
setting up either [1] here or [2] in the Treasury Department^ any defeneei 
against the claimant's demand • • • which were raised, litigated, 
and determined in the former actiou between the same parties." 

And f\irther, referring to the action of the accounting officers is de- 
clining to follow the ruling of the Court of Claims (in the Meigs' caeei 
decided May 5, 1884, 19 C. CI., 497) hy disallowing the similar claim Wf- 
ered by the judgment of said court of February 16, 1885, the opMM 

says: 

<< The accounting officers of the Treasury should have followed that 
decision in the future settlement of the claimant's accounts, because the 
United States are estopped from further controverting the issoee ad- 
judicated by the judgment of this court." 

It may be observed, first of all, that the question of the dutyqfihitfi- 
counting officers was not a matter in issue before, or presented to tke 
court in any legal form for its decision. Any opinion of the Ohief-Jnatke 
as to the duty of these officers is mere ohiter diotumj which carries no 
authoritative weight. Of course the law authorized the court to cob- 
sider the claim before it — the rights of the claimant in court — and render 
thereon such judgment as it deemed proper — this and nothing msrt 
It is a sufficient answer to the obiter dictum mentioned, that the Comp- 
troller could, with equal propriety^ say — what he does not say^M 
it was the duty of the court to have followed the decision of the CSMy- 
troUerj made December 29, 1883 (4 Lawrence, Compt. Dec, 588438). 
If the opinion of the Chief Justice, had made some answer to the et- 
jections presented to the claim in the Comptroller's decision, it wodU 
have been much more instructive to this officer than to rest it npon 
the decision that the question was not open to inquiry. It is showii, 
however, that '^an appeal was first taken" from the first judgmeotot 
the court, which was of course done by authority and approval of the 
Attorney-General, but it is further alleged^ that the Attomey-Genenl 
abandoned the appeal *' at the request, it is understood, of both the 
Secretary of the Interior, and the Secretary of the Treasory." It is 
not said, or intimated, that the Attorney-General concurred in the 
opinion of the Chief Justice or in the judgment of the ootcrf. The 
appeal taken by authority of the Attorney-General is sufficient evi- 
dence, without reference to any other j that he did noU If it were ns- 
terial it might be well to make further inquiry before aocepting ae 
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entiiely aoonrate any saggestion that the Secretary of the Treasury 
requested the appeal to be abandoned. Bat if ao-4f the weight of two 
eaUnet oi&oen was neeeenary to aeenre the abandonment of the appeal — 
it woald aeem — without leferenoe to any otAer evidence on the subject — 
that the Attorney-Gtoneral rnvtit have been Mtrongly impreued with the 
idea that the deeiBum wag one requiring re-examination. 

The Court of Claims held in substance : 

First, That the first judgment as a ret adjudicataj estopped the United 
States in said eourt from denying the legality of the claim in the last 
eetiam. And the opinion of the Chief Justice alleges 

Second, That such res adjudicata^ estops the United States yrom setting 
up in the Treasury Department the illegality of the last claim. 

First. It is to be observed that the claims in both eases in said court 
were of the same character^ but for different amounts and for services 
rendered at different periods of time. The effect of the res adj9idicataj in 
the eourtj and for its purposes j was a question for the court It is not a 
question for the decision of the Comptroller. If, however, learned and 
able courts have held that, iu similar cases, a former judgment did not 
so operate^ it would aid the conclusion, that, if it cannot so operate in a 
ooart^ it cannot so operate iu the Treasury Department. 

The Court of Claims cites, in support of the doctrine of estoppel, two 
cases. In one of these the Supreme Court held : 

*' A judgment in favor of a bondholder upon certain municipal bondSj 
part of a larger issue, against the town issuing them, is conclusive on a 
[legal] question of the validity of the issue on a suit brought by the 
mime creditor AgsAuBt the same townj on other bonds, another part of the 
aame issue ; the parties being identical, and all objections taken by the 
town in the second suit having been open to be taken [whether taken or 
not] by it in the former one" (Beloit v. Morgan, 7 Wall., 619). 

One purchase of several bonds all of one iR.'Sue and all paid for at once 
eonatitutes one entire contract fully executed^ iu no respect executory and 
kencCj absolutely disseverable iu chanieter. The entire transaction for 
all legal purposes could no more be split j than the cause of action on 
any one bond after its maturity. This does not seem to settle the ques- 
tion now nnder consideration. 

In the other case, the court held : 

*' In an action against a county in Iowa upon certain interest coupons 
oriirinally attached to boinls issued by the county for the erection of a 
ooort-house, it was found and determined that the bonds were void as 
apiinst the county in the baiidnof parties who did not aoxjuire them be- 
Ibre maturity for value; and, inasmuch as the plaintiff in that action 
had not proved [although the defeuHe was ^open to be taken^] that he 
had given such value, it was adjudged that he was not entitled to re- 
eover. Held^ that the judgment did not estop the plaintiff, holding 
eiker bands of the same series^ and other coupons attached to the same bonds 
aa the coupons in the original action, fi*om showing^ in a second action 
mgninnt the county, that he acquired such other bonds and coupons for 
Talne before maturity'' (Cromwell v. County of Sac, 94 U. 8., 351). 
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The first case shows that a defense ^^open to be taken'' in one etUire 
indivisible oontraot has all the effect of a res adjudieata by way of esiUnffel 
whether actually taken or not. On this piinoiple it may be diffioalt to 
nuderstand why pot the action on the coupons in the second case was 
barred by estoppel since the same question of fact existed alike aa to IJM 
bonds and coupons. There may, however, be a diffisrence in the effeet 
of estoppel on a question of law and one of fact. The last case aeema in 
principle to modify the doctrine of the first. And it certainly shows 
that the same question of fact which might have been^ and, it may be as- 
sumed, was ineffectually, made affecting the validity of the bond, might 
be again made in a suit on another bond, or on a coupon of the original 
bond. 

It shows that the same question of lawj depending for its effect as emekf 
on a disputed fact, may be reheard on a second bond by retrying the 
same fact. In the last Meigs's case in the Court of Claims one of the same 
questions of law arose as in the former case, bnt for a different period of 
service and on a different fact of service. 

An elementary writer, whose works are regarded as among the ablest, 
clearest and most accurate ever written, says: 

When there is a series of successive claimSj a judgment in a snit fbr 
one of such claims^ cannot conclude suits /or claims accruing subsequenUg 
to the suit. Suppose, for instance, a person has a nuisance on his 
premises, for which he is sued by a party iqjured; it would not be 
pretended that if he is acquitted in a suit for deleterious conseqnenoM 
produced to-day, he will be therefore exonerated firom suit for ii^arions 
consequences produced to-morrow. Nor could it be maintained that a 
judgment in favor of the plaintiff for yesterday's nuisance, would be 
conclusive in a suit for to-days' nuisance. Nor, if a way is obstructed, 
could a judgment on a suit for yesterday's obstruction^ bar a snit fron 
being brought for today's obstruction. Nor, if a senes of drams m 
sold at a bar, can an action for a sale yesterday, prevent an action ftw 
being brought for a sale to-day. We may therefore hold, that althoaik 
when the question at issue goes to the general liability of the defendaat 
to the plaintiff, a judgment may be admitted as prima facie detmnin- 
ing such liability, yet a judgment on a suit for a breech ofyesterdayy esa- 
not be conclusive as to a suit /or a breech of to-day. The same dkthO' 
tion may be asserted as to recurring-claims: e. g. taxeSj and debts BUI 
BY INSTALMENTS" (1 Wharton, Ev., 792, citing Bigelow, Estoppel, 2d 
ed., 34 ; Duncan v. Bancroft, 110 Mass., 267). 

In a plea of former judgment, it must appear that there is an idenititl 
in the present and the previous cause of action. By this plea, the defeod- 
ant says in effect, that the plaintiff' has, on a previous occasion, broagi^ 
an action against the defendant, or against one under whom the defend- 
ant claims, in respect of the very same cause of action now alleged: in 
which action, judgment was given for the plaintiff or defendant, as the 
case may be (Bigelow, Estoppel, 2d ed., 27). In the case of an actkm 
on a debt due by instalments^ a judgment merely against one of ike i^ 
stalments cannot, in principle, bar an action on another of them (/di 
34). Mr. Justice Nelson In Packet Go. v. Sickles (5 Wall., 580), said: 

''As we understand the rule in respect to the conclusiveness of tte 
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▼otlict and judgment in a former trial between the same parties, when 
the judgment is nsed in pleading as a technical estoppel * * * it 
most appear by the reconi of the prior suit that the particular oontro- 
verty sought to be concluded was necessarily tried and determined. 
• • • Where it appears from the extrinsic evidence that the matter 
was properly within the issue controverted in the former suit, if it be not 
shown that the verdict and judgment necessarily involved its consider- 
ation and determination, it will not be concluded.'^ See also Wood v. 
Jackson, 8 Wend., 10 ; Washington, &c.. Packet Co. v. Sickles, 24 How., 
333; Lawrence v. Hunt, 10 Wend., 80. 

In order that a judgment should be an estoppel in another action on 
the ground of res ad^udicata^ the ^' satne point " must have been directly 
in issue and determined by the judgment. There is frequently much 
dilBcnlty in deciding what is to be considered the point which was di- 
rectly in issue, and which is to be treated as having been so settled by 
the judgment as to be held forever a res adjudicata^ operating either as 
such or as an estoppel. There are authorities which show that a res 
at^udieata in one case, does not operate as an estoppel in another, unless 
(1) the same point arisen, and (2) unless it relate substantially to the 
same cause of action — that is, a cause in its nature not severable. The 
maxim which underlies the whole doctrine is^n^mo debet bis vexaripro 
una ei eadem causa. And it is said : 

^* If, however, it be doubtful whether the second action is brought pro 
eadem causa, it is a proi)er test to cousi<ier whether the same evidence 
woald sustain both actions, and what was the particular point or matter 
determined in the former action, for a judgment in each species of ac- 
tion is final only for its own purpose and object, and quoad the subfeot- 
tsaUer adjudicated upon [the money due], and no further.'^ 

Tsvo independent contracts may be made between the same parties, for 
servioes of precisely the same character, and at the same rate of com* 
penaation per day — e. g. ten dollars per day — one for one day^s service, and 
another for three hundred days service. Both contracts may be vicious 
and illegal. A suit may be brought to recover compensation for the 
one day's service, and a judgment may be erroneously rendered by an 
inferior tribunal in favor of the claimant. The defendant may not care 
-to incur the expense of taking an appeal. Thus, in Cromwell v. County 
of Sac (M n. S., 350), Field, J. said : 

'^ Various considerations, other than the actual merits, may govern a 
party in bringing forward grounds of recovery or defence in one action, 
which may not exist in another action upon a different demand, such as 
the smallness of the amount in controversy, the difficult^' of obtaining 
the necessary evidence, the expense of the litigation, and his own situation 
at the time. A party acting upon considerations, like these ought not to 
be precladed fh>m contesting in a subsequent action other demands 
arising out of the same transaction." 

He may waive his right, not because the judgment against him is 
legal, but through dread of the crreat power and <^ influence^ of the claim- 
ant, or through the solicitation of powerful friends, or in the hope that 
the claimant will not proceed to render any service, or press any de- 
mand, under the second contract for the greater period of service. It 
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would be a harsh rnle to say ia a second aetion for t3,000— that tke 
iame legal point as to the validity of a similar contract had been ad- 
judged — trantit in rem judieaiem — and that the rev a^udieaia applied 
not only— j»ro una et eadem cauea — to the first cause of actioni bul 
operated as an estoppel to prevent a contest as to the validity of 
the second contract. Yet in practical effect j that is precisely the re- 
sult of applying the doctrine of estoppel in all cases of *< debts doe 
by installments'' under one contract, for continuous service with eom- 
pensation payable monthly at a fixed rate per day. It would be more 
justy to treat such contract as severable j and severed into distinct in- 
dependent contracts for each month's service. The subetance shoald 
be regarded rather than the fonUj its legal effect rather than its strict 
letter. And in legal effect such contract resolves itself into as memf 
distinct contracts as there are months covered by the service, it ison^ 
on this ground, that a right to payment for each monthly installmentof 
compensation as it matures can be demanded in a court. By theoMni- 
tive common late a claimant loses no right by splitting an entire claiffl 
(Keasbey's case, 1 Lawrence, Compt Dec., 182). But in courts, partiei 
can split neither indivisible demands, nor defences, and present them for 
adjudication by piecemeal, or if they do so, a judgment for part, ban 
all (Bendernagle v. Oocks, 19 Wend., 207; Beloit v. Morgan, 7 Wall, 
623). Courts will not apportion contracts which are entire. Annua uc 
debitum judex non separat (Go. Litt., 150 a ; 8 Coke, 52 ; Goonteae of 
Plymouth v. Throgmorton, 1 Salk., 05; 3 Mod., 153; 1 Story, Eq. 
Jur., 471, 472, 480). The reason seems to be, that as the contract ii 
founded upon a consideration dependent upon the entire perfomiaDee 
of the act, and if from any cause it is not u?holly performed^ iks mm 
foederis does not arise, and the law will not make provision for ezigea- 
cies which the parties have neglected to provide for themselves. Under 
such circumstances it is deemed wholly immaterial to the rights of tke 
other party, whether the non-performance has risen fh)m the desip or 
negligence of the party bound to per form it, or from inevitable casoalt^ 
or accident. In each case the contract has not been completely exe- 
cuted. The same rule is applied to cases where the payment is to be 
made uuder a contract upon the occurrence of a certain event or apon 
certain conditions (1 Story, £q. Jar., 470; Paradine v. Jane, Aleyn, 
26,27; Story, Bailments, 36; £z parte Smyth, 1 Swanst, 338, 339, the 
Reporter's note and cases cited; i6id., 1 Fonb. Ek}., B. l,Oh. 9, aotei* 
to r). There are exceptions to this rule created by recent civil oodee, 
or by the doctrine now recognized of waiver by acceptance of part pe^ 
fornuuice with recoupment of damages for failure of full performance. 
But this does not ail'ect the general doctrine, that indivisible demands 
cannot be split, and that courts will not api)ortion entire contracts. In 
matters of positive contract created by the parties the conditions mnit 
be fuimied. No relief can be had in equity. The lessee who oovenattts 
to keep demised premises in repair, is bound to do so, though lightniof 
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or a pablio euemy may have destroyed them. If he has covenanted nn- 
oonditionally to pay rent daring the term he most pay it thoagh the prem- 
mm are aocideutally burnt down daring the term (1 Story, Bq. Jar., 101, 
102). SOy where a persoa was appointed ooUector of rents for another, 
and was to receive £100 per annam for bis services ; and he died at the 
end of three-qnarters of the year, while in the service ; it was held, that 
his execalor ooald not recover £75 for the three quarters' service upon 
the ground that the contract was entire, and there could be no appor- 
tionment (Co. Lilt., 150 a; Countess of Plymouth v. Throgmorton, 1 
Salk^ 05 ; 3 Mod., 153). And where a mate of a ship engaged for a 
voyage at thirty guineas for the voyage, and died during the voyage, 
it was held that at late there could be no apportionment of the wages 
(Gatter v. Powell, 6 T. B. 320). See also Appleby v. Dodd, 8 East, 300 ; 
Jesse V. Boy, 1 Oromp. Jerv., & Bosc., 316, 329, 339 ; 1 Story, Eq. Jur., 
471. ^* The rule of law which refuses apportionment of rent in respect 
of time, is applicable to all i>eriodic payments becoming due at fixed inter- 
vals, not to sums accniing de die in diem (Ex parte Smyth, 1 Swaust., 
338, 348 note). Where the contract is to do an entire thing for a certain 
specified compensation, there can be no apportionment (2 Pars. Gout., 
23; 3 Kent., Gom., 471). No precise rule can be given by which it can 
be determined whether a contract is entire or eeverable. If the cansidern- 
tion to be iiaid is eingle and entire the contract must be held to be entire 
(2 Pars. Gont., 518). It has been held that where the duties of an office 
are specified and limited in their character, and not continuous during 
the year, an annual salary prescribed by law as the compensation will 
be payable and apportioned with reference to the duties |)erformed and 
not to the lajMe of time (Ex parte William Lawrence, 1 Ohio St., 431). 

The result seems to be, that in all cases oieeeerable contracts — ^like that 
of General Meigs — eocA breach^ constitutes a separate and distinct cause 
of actiou^-Miia et eadem cauea. And if so, for the pur|)ose ^f commencing 
an action, why is not each cause of action to be regarded as equally 
separate and distinct for alt purposes of estoppel by force of a res adjudi- 
eatat It certainly seems that justice — the great end of all law — will 
be promoted by so holding. 

In the case of Bennett v. Holmes (1 Dev. & Bat 486), Oaston J. 
says: 

**A judgment * * * in any action is conclusive only as to what 
it directly decides. As the judgment is the fruit of the action, it must 
follow the nature of the right c1aime<l, and the injury complained of, and 
can conclude nothing lieyond them." 

See Wells, Bes Adjndicata and Stare Decisis, 180. 

It must be apparent that it is a question whether the res adjudicata 
of a judgment even between private parties, in a case similar to that 
under consideration, can oi)erate as an estoppel in a subsequent action. 
And when it is alleged that the first judgment of the Gonrt of Glaims 
ertope tiie United States, and so the accounting officers, the Gomptroller, 
mmtt neeessartlff inquire as to the effect of the judgmentj so that the 
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anthoritieB cited are not out of plaoe (3 Lawrence, Oomp. Dec., Intiod. 
XXV, and note^ citing aathorities). 

Second. The so-called res (idjudieata cannot Mlop the United States 
or its aooountifig officers in execative action on snbseqaent claims of 
Gheneral Meigs. This mast be so for many reasons. 

1. The Government of the United States is not ordinarily boand by 
an estop|)el (Johnson v. U. S., 5 Mason, 0. O., 425, 441 ; Oorver «. 
Jackson, 4 Pet., 1, 83). The principle of the common law, that the 
Sovereign cannot be estopped, has been applied to a State (Taylor «. 
Shnfford, 4 Hawks, l!?. O., 116, 132 ; Gandler v. Lansford, 4 Dev. & Bat., 
407 ; contra, Common wealth «. Andre, 3 Peck, 224; Commonwealth «. 
PeJipHCUt Proprietors, 10 Mass., 155 ; Wallace v. Maxwell, 10 Ired., 110). 
A State may be estopped by the acts of its legislatare. (Bnfteld «. Per- 
mit, 5 N. H., 280.) Nothing less than legislative enactment of reeoln- 
tion can estop the State firom asserting her right to properly (Alexan- 
der r. State, 56 Ga., 478). See also, State t^. Graham, 23 La., Ann., 402 ; 
People r. Brown, 67 III., 435 ; Crane «. Beeder, 25 Mich., 303 ; Farish «. 
Coon, 40 Oal., 33 ; Bigelow, Estoppel, 2d ed., 246. 

2. If there be any judicial decision of a conrt of last resort in sa^ort 
of an es*top|)el against the Government in snch case as this, it has not 
lHH>n pointed ont, and somewhat diligent research has fiuled to diseover 
tt^ The case of United States v. OX^rady (22 WalU 641), only related to 
the etR^ct of an estoppel when the qnestion aroeein Oourk And the ''Set- 
off^ Act of March 3. 1875 (18 Stat,, 481), was passed to defeat ttny such 
claim or ofllrat as applied to execntive officers, thos leoognicing and 
^ffirminfi the poUcfjf now maintained. (Ochiltree^s case, 4 Lawrence, 
Oompt. i>ec.« WS). Avery r. United States (12 Wall., 304) only related 
to eetopi^l in Conrt« and it held that the United States is not amenable 
like private snitora to a writ of^niitA qmerdd Anom whieh it follows that 
the i^^vertiment i^ not subject to ordinary judicial process or ffrindples 
exrept so fir a« a statute ha^ made it so. The absence of any deeision 
in supi^^rt of the alleged estoppel is certainly strong evidence against 
its assume^l existence, 

."^ The |H^wor of the Court of Chiims is (1) so expressly lioiited by 
st4i!ut<\ and v-> by the puriv>se v>f its creation, thai its judgment can 
have no otToot^ exivpt to jrive a claimants with the consent of Congress 
vexpnN^j^e^l by an act appn>priaiing money to pay the claim) a right 
the \vi^*TOent of the sum f^Min^l due him. The sole power of the 
t\^r all pur|vv^>s now Vii^^: <\^Dsiden^i is. to ** hear and determine" claii 
of s}vo)t:<\i oIass(>$ Kov. Stjkt.* liV^ . and to tender judgment that thi 
l\lMiit)A' ns.v\ or a s)Hv:f«<H! sum t>n« and tor the sc4e purpoee of^ the daiii i 
l^^re iK Vhe olv^vt of this is s:n\ply ro enable a claimant to obtaic3i 
the i>A> n^«t of r.io:u\x *iue or. a spec^f^eJ claim. But Congress was b^cd 
fiXMsi^i in pr^^\ -.a:;;^: as :o :he effi^r: of sach judgment^ that it cannc^^ 
be i^a^t w^iess ai; *pjvopr-A;;or. ao: ^^ iwvid« . Rev. Stat., 1065, 1089 7 
Tkwk the Tu.rtsi Su:^ w^ no: m^wtom by xhejadgsent in any respeot. 
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The jadgment does not impose any Absolute obligation on Congress to 
make payment, whatever may be the legal dnty of Congress as to jadg- 
ments of that oonrt affirmed by the Supreme Coart (United States v. 
OXJrady, 22 Wall. 647). There is no power to compel Congress to ap- 
propriate money to make payment. Congress can exercise a discretion. 
To say that a judgment which the Government may, or may not pay, at 
its pleasure, egtopnit^ from denying the validit3% not only of such judgment, 
but of all olaimsof the Mm^cAaracfer and in favor of the same claimant, 
seems utterly without reason to support it. And any such rule would be 
contrary to public policy. A claimant may recover a judgment for a com- 
paratively small sum, in a case in which the officers of the Gk>vernment 
may not be fully advised as to the extent of the claims of similar char- 
icter, and so may not deem it expedient to take an appeal (Cromwell v. 
Oonnty of Sao 94 U. S. 356). They may even neglect to do so by accident, 
or mistake, in a case of larger amount. The Government is not gener- 
ally Ifeld to suffer for the laches of its officers (Gibbons v. United States 
8 Wall. 269 ; Langford v. United States 10 U. S. 341 : Cooke v. United 
States 91 U. S. 398 : Whiteside v. United States 93 U. S. 257 : Hart v. 
ITnfted States 95 U. S. 318). It is on this principle that the statute of 
limitations does not run against the Government. Then, again, another 
inalogons principle saves the United States from the effect of a ret od- 
Judieaia^ to the extent alleged. It is well settled that the United States — 
the Sovereign power — is not bound by statutes unless expressly named 
therein (Sedgwick, Construction Stat, and Const. L., 337 ; Josselyn v. 
Stone, 28 Miss. 753; State v. Kinne 41 N. H. 238 ; Green r. United States, 
9 WalL 655; Martin v. State 24 Texas 61). For the same reasons which 
support this doctrine, the United States is not subject to the common law 
principle of estoppel arising from res €uyudicaUij except so far as the latter 
may possibly relate to the obligation to i>ay a judgment under an appro- 
priation. The Government does not lose any of its prerogatives except 
l>y clear and express statute. The right of accounting officers to allow 
or reject any claim is one of its prerogatives. The statutes relating to 
the Court of Claims do not give a judgment therein rendered any such 
effect as that suggested by said court. They do not so declare. An 
opinion may say so, but this does not make it so, unless a statute in clear 
and express terms so declares. No statute can by inference do so. Stat- 
utes will be strictly construed to prevent a surrender of executive pow- 
ers. The United States cannot be sued except by its own consent. 
The effect of a judgment rendere<l by its consent — as in the Court of 
Claims by force of a statute — can have no effect beyond the dnty ex- 
pressly imposed on the Government by the statutes under and by force 
of which it is rendered. These principles are so manifestly just that 
they cannot be disputed. 

4. A judgment of the Court of Claims, for the payment of which an 
appropriation has been made, operates by force of express statute to 
99top accounting officers from denying its validity. But such judgment 
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can have no effect of e8tx>ppel apon acooonting ofBcers as to any other 
claim, because judioial a%ihor%ty cannot maike ruUsfor execuHve aeUon^ or 
control executive power, in matters over which the law gives it joxis- 
diction. This results from the partition of the powers of the Govern- 
ment into three distinct branches: Legislative, Executive and Judicial. 
The powers, duties, and jurisdiction of each is granted, defined, marked 
out, and limited by the Oonstitntion, by acts of Congress, and by com- 
mon law. That is, each branch has its own systems of law. These con* 
sUtnte parallel systems^ neither one as a general rule having any right 
to make law for any other, or in any form to control its action. There are 
laws /or the courts^ found in the Constitution, in acts of Congress, and in 
the common law. These laws apply only to courts and parties litigant 
therein. Theaction of the judiciary — its judgments, decrees and orders — 
only apply to parties judicially brought before it, and against whom it 
can enforce its process and powers. On these it can operate. Within 
these bounds it is supreme. But it is hedged in by constitutional limita- 
tions — ^it cannot make laws or rules for the executive government or 
officers, because it is entrusted with no such power — such power is denied 
to it — it cannot enforce any such law power or rules. So the executite 
government has its powers given by the Constitution, by acts of Con- 
gress, and by National Executive Common Law, Executive officers carry 
these powers into effect, and in doing so, they are as a general mle 
subject to no law but that applicable to the executive branch of the gov- 
ernment This National Executive Common Law embraces, for many 
purposes, Executive International Common Law, executive military com- 
mon law, and Executive Civil National Common Law. These systems 
of law are completely established, and in full operation. Each has its 
sphere in which it is supreme, subject to no other system of law, and 
beyond its own boundaries it cannot go. It cannot invade other 
spheres, or permit any invasion of its own. Officers entrusted with 
the exercise of military power cannot make law for, command, or in- 
terfere with, civil executive officers in the exercise of their functions. 
Tne President can command the Army, but not the courts. The 
President can recognize and make military common law within cer- 
tain limits, as rules applicable to the Army and Navy and military and 
naval operations, but he can exercise no such power as to courts. 
Civil executive officers as an incident of their authority, and as a 
necessity, adopt and recognize usages which become National Executive 
Civil Common Law. Quando lex aliquid conceditj voncedere videt 
et idy per quod devenitur ad illud (Potter's Dwarris, Stat., 123). 
rules and principles oi judicial common law are adopted and enforced b; 
civil executive officers, not because they are suchj but because they ori 
adapted to the condition and circumatances of civil executive admi 
tration. When so adopted, the^* become for all purposes of civil 
ecutive administration, executive national civil common law. In principL. ^0 
and result, they can only generally apply in those cases, in which theB^T* 
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administration can be enforced by civil executive power. They do not 
become law for courts, except as they fix rights which courts may en- 
force. A multitude of authorities may be cite<i in support of these gen- 
eral principles, in illustration of their operation, and showing the lines 
which separate each jurisdiction generally fh)m all others, interposing 
an impassable barrier against invasion or encroachment. Some of them 
will be hereafter presented in considering another feature of this case* 
The result is that the judicial common law doctrine of res adjudieata^ and 
the so-calletl estoppel produce<l thereby, is a latt for courts^ and may be 
applied by them as to suitors therein. Beyond this, it can, by judicial 
common law have no effect. It may he by statute, and is, extended to 
execntive aduiinistnition only so far as to estop accounting officers from 
denying the validity of a judgment of the Court of Claims unappealed 
fit>m, and for the payment of which ('ongress has made an appropriation. 
It is in no other respect a law oi>erating as a '' gui<le ^ to accounting offi- 
cers, or to other executive ofticers. It is not a law as to them. It can- 
not invade their domain. They are not l>ound by it. They are guided 
by national execntive civil common law, an independent^ distinct 
system. No court can inquire of executive officers ** why do you not 
enforce against the United States, judicial rules made for and only ap- 
plicable as between private citizens when suitors in courts"? If the 
question he asketl, the answer is, '^ because the rule of judicial common 
law on this subject made for private suitors in courts is not the rule of 
National executive civil common law, which alone we administer, and 
for the nuKle in which we administer tliis, we are as inde|>endent of 
eonrtu, as courts are of executive authority." And ichnt can a court do 
in reference to such action ? Absolutely nothing. The well understood 
law of mandamus 7i/i«xim has settle<l this. What can executive officers 
do, if courts do not adopt an<l enforce as to suitors therein rules of na- 
tional civil executive common law? Absolutely nothing. This proves 
the utterfallacy of the allege<l estoi)pel arising from a res adjudicata. The 
action of the ac(!Ounting officers in refusing to allow the claim in ques- 
tion, was fully justified by law, and no judicial power exists to call its 
propriety or legality in question. 

III. The decisions of the Court of Claims are not generally "guides" 
to the executive officers of the Government, and do not furnish prece- 
dents for the executive departments in any "like cases" except so far 
as accepted, concurred in, and adopted by such officers, and so made 
their own late. 

In the opinion in the Meigs\s case iu support of the ju<lgment of Feb- 
mary 16, 1;^, it is sai<l : 

** Moreover, the decisions of the Conrt of (Maims in genenil, not ap- 
pealed from, are guides to the executive otllcers of the government, and 
(dmish precedents /or the executive departments in all like cases.'^ 



* Some may be fouml collocted in :i Lawrence, Coiiipt. Dec. IiitrcMluction XXI-XXV, 
and in Lawreuce*M Law of Claims agniuHt G(»verninentH, being HoutM) Kep. No. 134» 
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The Coart of Claims undoubtedly had a right (1) to lay doum law for 
itself J but it has no authority to lay down law (2) for '< the executive offi- 
cers of the government." Yet the opinion referred to assumes to do so. 
This is the necessary effect of the toords emx)loyed by it, and whether 
so intended or not, it is their logical effect. For, if the Court of Claims 
can prescribe, nut onl^' its own duties^ and the rules and principles of 
law governing its own action, but also the same for cuseounting officers 
in the executive administration of the executive business of the Govern- 
ment, it may for like reasons, do the same for the Heads ofExecuHte De- 
partments and even the President himself But it is not understood that 
the court has attempts to lay down any rule even for accounting offi- 
cers or for any Executive Officer. 

It has been said by the Supreme Court that : ^< If the construction 
put by the Court of a State upon one of its statutes, was not a matter tn 
judgment J * * then according to the principles of the common law, 
an opinion on such a question^ is not a decisum, * * And therefore 
this Court * * has never held itself bound by a/ny part of an opinion^ 
in any case, which was not needful to the ascertainment of the right^ or 
title, in question between the parties^ (Carroll v. Carroll, 16 How., 287). 

It is to be inferred, as it is supposed therefore, that all that is said in 
the opinion referred to, in relation to the duly of accounting officers, and 
the effect of a judgment of the Court of Claims, on other claims in ike 
Treasury Department^ is merely the opinion of the one member of the Oourt, 
since this was ^^not needful to the ascertainment of the right • • • • 
in question between the parties^^ before the Court. 

The opinionj however, on the points mentioned necessarily implies, 
that the able and learned First Auditor, as well as the First Comptroller, 
in their action on the claim now in question was not in accordanoe with 
law; and further implies that the accounting officers are required as a 
matter of lega^ dutyy to accept 'Hhe decisions of the Court of Claims in 
general, not appealed from as guides * * * in all like caeeeJ^ It 
may be well therefore, to state the views of this office on the subject. 

No executive officer — at least no Comptroller —has any legal right to 
abdicate his functionsy while holding and exercising the duties of hta 
office, or to fail, or refuse to exercise his otcn judgment^ when, as in this 
case, the law requires him to do so on the claim now in question. He 
must exercise either (1) his own judgment or (2) that of tom« otikar officer 
or tribunal, and it seems appropriate to consider his powers and duties 
in this respect. An officer who can^ but fears to, exercise iAn^judgmemi 
which the law requires him to employ ^ lacks one essential element — **the 
courage of his convictions "; an officer who has no judgment to exercise, 
or has such judgment but will not exercise it, is still more lacking in 
qualities requisite in every public officer. That it is the duty of th^ 
Court of Claims, for the purposes of its own jurisdiction^ to declare 
the law to be whatever in its wisdom it may judge it to be, will not be 
doubted, even if it should widely differ from other learned courts 
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in 8one ^^lik» cases." It would be an unw^aranUd asBumption of 
paweTj on the part of any Hxeoutive Offioer^^or at least of a Gomptroll- 
er, — when i)erlbnning his own duty, in a matter neither calling for, 
nor reqniring an opinion as to the duty of courts, or 'as to the law 
which they should adopt as their *' guides,'' and when the maintenance 
of his own authority and jurisdiction required for their own vindica- 
tion no such expression of opinion — to undertake in a formal manner 
to say what rules or principles of law courts should adopt as their 
^guides." And it must now l>e announced, that neither the opinions 
of a single judge nor the deeisums of the Court of Claims are guides to the 
EjteeuHve Offieera of the Government, — at least not for the First Comp- 
troller — and do not furnish precedents for the Executive Deimrtments 
— at least not for the First Comptroller — in any like cases, in the sense 
that it is a legal duty to adopt them, when they are not believed to be 
•oand in principle. The Executive Officers of the Oovernmeut, in per- 
forming executive duties and exercising executive authority in pnrsn- 
anoe of law, determine by their own judgment within the limits, and to 
the fnll extent of their jurisdiction, what the law ie. It is their duty to 
give their own construction to statutes, and to decide in accordance 
tlierewith on principles, by them established, of National execative civil 
common law, adapted to the condition and circumstances of executive 
administration, all questions arising for their decision. They have no 
jurisdiction over judicial questionsj for these can only arise in judicial 
actions or proceedings. They have no authority to lay down rules as 
guides for the decisions of courts in cases within their jurisdiction. The 
final decisions of the Supreme Court of the United States, in giving 
constraction to the Constitution, to treaties, to acts of Congress, and 
in declaring principles of common law, are authoritative, binding on all 
eitlaens, and should command, as they deserve to do, the respect and 
obedience of all. Such decisions should be adopted by accounting 
oflicers in all cases, when applicable to the condition and circumstances 
of the persons as to whom, and the subjects as to which, they are re- 
quired to exercise their powers and duties. These principles are be- 
UAved to be sonnd, in accordance with the letter and spirit of the Oon- 
stitation, and in harmony with our theory of Oovernment, and the genios 
of oar institations. These are questions of so much importance, that 
it is deemed proper to present some reasons and authorities in support 
of them. 

The XMwition that the decisions of the Court of Claims are not guides 
to execative officers, in the sense that they may deny the right of the 
latter to exercise and act upon their own judgment, is supported by 
many oonsiderations : 

L It resalts from the structure of the Government — ^from its division 
into three separate, co-ordinate, independent and distinct branches: the 
Logislativey Executive and Judicial. 
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Thus it has been said that : 

<< Whatever power or duty is expressly given to or imposed npon the 
Executive Department is altogether free from the interfeienoe of the 
other branches of the (Government. Especially is this the ease where 
the subject is committed to the discretion of the chief executive olBcer, 
either by the Constitution or laws, 80 long as the power is vested h 
hiiHy it is to be exercised by him, and no other branch of the Gtovemment 
can control its exercise" (Attorney General v. Brown, 1 Wis., 522; 
State V. Kenuon, 7 Ohio St., 546; Davis v. State, 7 Md., 161 ; Powell f. 
Bedfield, 4 Blatch., 0. C, 45 ; Cooley, Const. Lim., 115). 

The abs(flnte independence of the three great branches of the Oovern- 
ment, the duty of each not to encroach on the rights of any other, was 
forcibly expressed by the Hon. Ghables D. Dbakb. in a speech in the 
Senate December 13, 1869 (88 Gong. Globe, Part 1, 2d Sess., 41st Goo- 
gress, 89) in which he said : ^ 

^< And most especially are those entrusted with the administration ofeu 
department bound to repudiate any claim of conflicting power in amoU^ 
departmentj based upon the suppositiou of their possible unfaithfaloen 
to their constitutional obligations. • • • • • 

If any general truth in regard to the government may be said (obe 
more pronounced than others, it ia this: That all its parts were designed 
and expected to move together in harmony. Framed*with three distinct 
departments, it could not have been supposed that either would ever at- 
tempt to arrest or control the acts of any other^ except as the cootrolof 
the whole might be exercised by the legislative authority through its 
laws. For one to cross the path of another interferingly^ could only pre- 
cipitate confusion and strife, endangering the whole fabric. • • • • 

The certain tendency to such a result is to my mind conclusive agsM 
the claim of the judiciary to such a right by implication. An implied 
{M)wer in one department must be consistent and harmonious with the 
lH)wers vested in other departments. If its exercise must tend todi»- 
eonl and contiiet. avoidable only by ;wi*»<r/» if not ignoble submi$si<min 
the l>cpartment trhotte province is invaded^ then the implication isageisst 
and not for l^ and the claim based upon it falls with it to the ground. So, 
in my opinion, should fall this claim of the judiciary .''* 

This is the language of the able statesman, and distinguished joristt 
who but lately n*tired from the high position of Chief Justice of the 
Court of Claims, full of deserved honors, leaving behind him a carter 
surrouudetl with a halo of judicial light and learning. 

It must Ih' manifest^ therefore, that the Court of Claims Aoi m«^ 
thimty to define the duties of accounting officers; to declare what opinifi^ 
they »httll entertain on questions of law; or, to declare what or how dtf 
shall Juilge or decide on questions entrusted to their own exclusive deter^ 
nation. \\\y expnvssion of opinion by a judge as to these must bemei* 
obiter dictum. 

The «mtv question whieh can. as a general rule, arise in the Ooortof 
Chums is: what is Us duty in deciding a case; what is tlie law of the 



* In \\w Hiimo HpoiN )i. i\\o ri};ht of a oouri to iltH*1«re an act of CoDgress QDOOnititi* 
(uMt:il wiiM «liMn«vl ■■% i«OHi:ion whu'h o.m not Iv concniTMl in. It is better to Sedan 
a Uxx inioonMiitutiouil. th^n to ^-oiuhMo ua \dihdity. and evaile or disregard ita pio- 
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court for its own nction — not IV)!- tho sMrtion of arcoiintiuj; oilicers? And 
it lias been properly <ltH:Iared : 

"That whal" is said hy a court entirahf ouiHlle of the rccortj^ or the 
points n(*(M*8Siirilv iiivolv«Ml in the (ms4% hriiii; obiter dirtuMj dovA not pass 
into prtctdenV^ (Wells, Kes Adjndieata, 08;$). 

This subject has been elsewhere somewhat fully discussed, ami it is 
uDnecessary now to repeat tln^ authorities or reasonin;; there presented 
(Draft case, 1 Lawrence, Conipt. Dec, 2 ed., 11). On any other theory 
than that stated, interior judicial tribunals — that is those whose judj^- 
mentsaro snbject to nview an<l n^versal in the Supreme ('ourt — would in 
effect achninister and thus swallow up all the powers of Government, 
and organize u consolidated despotism. 

2. The accountin;; ofHcers of the Treasury Department have always 
maintained their ri;;ht to exercise and act upon their own jud^^ment in 
allowinj? or disallowing; claims. This statement is made upon what is 
understooil to have been the uniibrm pra(;tire (3 Lawrene^>, CompL 
Dec, Intnxl., XXIIl-XLiI aiul notcsvAixu^ numenms eases). Therig^ht 
to do so is sustained by abundant authority. 

In Johnson r. Tonsley (l.i Wall., 7-, S."0 the Sui)reme CourJ; said in 
relation t(# the<le<Msion ofotlicersof the Interior Department in issuing 
land patents: 

"The decisions of this court on this subject establish : 

i. That Vie jiniiriary iritl uot interOrr by mandamus, injant^tion, or 
otheritiHe icith the ajficr-s of tin* land department in the exercise 0/ their 
duties^ wliile the matter remains in thiir hands for decision, 

ii. That their decision on tin* fat^ts wliicli must be the foumlation of 
their action, unaffected by fraud «ir mistake, is ciMichisive in the courts. 

iii. Kut that after tin* title has passeil from the (roveriimf*iit to indi- 
ir'iduals, and the <pn^stion has btM^iime one of private rij:iit, the jurisdic- 
tion of courts of equity may be invoked to ascertain if the patentee does 
lot bold ill trust for other parties.*^ 

See also, 1 Lawrence, Comi)t. Dec, 1* etl., App., Ch. XII. 

Even the head of an executive d(>partment cannot control the judg- 
oneut of an otticer thereof, in a matter as to which the law retpiires him 
to exercise his own jud^rment. Ti.ns, on the question whether the Sec- 
retary of the Interior had authority to revise the decision of the ('oin- 
nilssioner of Patents in ^rantin^ a patent, the *Supi*eme Court said that 
the powers of the S4.»cretary — 

^ do not extend to a review of the action of the Commissioner of 

Patents im those cases in tchieh^ hjj //r/r, he is appointed to crercise his dis- 

^^etion judicially. It is not c )nsisrrnt with tin* i<lea of jmlicial action 

that it should besuhject to the direction of a snverior^ in tlie sense in w hich 

tb at authority is conferred upon the hcatl of an executive d'^partnuMit 

^ reference to his subordinates. Snrh a sub}* c ion t'tkrsfron it the 

t^ality of a judicial act. That it was intcmlei lliat tin* Co nmiN>ioner 

^f PutentA, in issuin;ror wilhholdin;: patents, in nissncs. interferences 

And extensions, should crercise quasi ju liri'd functions^ i-j apparent from 

^be nature of tlie examinatttins ami de(*JsloMS he is required to make, 

^dthemixles provi<led by law, accordinj^ to which, exclusively, they 

^ay bo reviewed" (Butterworth r. Hoe, 1 11-* IJ. S., (u). 

6 LAWB 16 
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This is no new doctrine. 

Thus, in the United iStatcs v. Speed (8 Wall., 77) it appeared that 
a statute pive an officer autliority to contract for supplies, b^' sidvertis- 
in^ tor proposals, and authorized him to dispense with advertising in 
cas(^s of exujenvy. A contract was made without advertising, and the 
Government claimed, that it was void, because the officer made it with- 
out advertising, when in fact there was no exigency. But the Supreme 
Court hehl that a court could not jufhje tchether there was a neeessittf to 
dispetise with adrertising. 

Miller, r/., said: 

''This objection is founded on the act of March 2, 1801. But that 
statute, while rcqniring such advertisement as the general rule, invatf 
the office^' charfjed tcith the duty of procuring supplies or services with a 
discretion to dispense with advertising, if the cjcigcncies of the public ' 
service recpiire nn mediate delivery or performance. • 

It is too well settled to admit of dispute at this day, that Khcretherr 
is a discretion of this kind conferred on an officer^ or board of offi(vrs, and 
a contract is made in which they have exercised that discretiim^ the 
validity of the contract cannot be made to depend on the degree of wis- 
dom or skill which may have accomjianied its exercise." 

So in the Philadelphia, &c,, B. K. Co. r. Stimpson (14 Pet., 44S), a 
part of the syllabus is as follows: 

" Where an act is to be done^ or patent granted upon ccidence andpmofi 
to he laid before a public officer^ uiuin which he is to decide^ the fact that 
he has done the act. in gragtiug the patent, is prima facie evidence that 
the proofs have been regularly madCy and were satisfactory. Xo OTHEB 
TKUUNAi. IS AT LinKRTV to reexamine or controvert the sufficiency 
of such ^>roof^•, when the law hax made the officer the proper judge of tkfir 
sujiiritncy antl eompeteney." 

Many authorities nn'glit be eiteil in support of the principle statetl. 

.\ distinguished juilge of the Court of Claims — now the Chief Justice 
wh(»se«»/ij7« r dictum is being considered — said (Longwili r. United States, 
l7rt.CI., 2?MUhat-- 

•*The accounting olVicers of the Treasury are in duty bound toseruti- 
ni:e claims and accounts with great care, ixs is their eust*»m ; ami iVi* 
the undoubted right and duty of the i.\>mi*t rollers (including the Sixth 
.\uditor :uul the i'onuni^sioner of Cusiums. who are Compti-oUew in 
tart tliiMigii not in name', who alone oX the accounting offici'rs have 
anihontx to tU'euie lluiern, to rejtvt. in whole or in part^ as their judg- 
ment r i" i\ r I ! r rx , f I ,' / ,' /i I »> € t n : { m x whiih t ii « y h a re reatto nablt ca use to suxfttt 
fi» he tiiinttd with 'rand. lU fi* w/.ich thty btliert there maybe substanttd^ 
di 'ensts I'* /ii.T. or ■!,< ?i« the nn'/iiry of wfiiih they are in duubt. 

rpoii surh rejertioii l\\ ilso i\»nii»liollers. the elaimants are left to 
thru- irnu'tlx b\ .utuMi at law ai;a::!s; ilu» I'nitt'd States in thisrourt, 
if f,ir*..-'; ::\ •.'j'ix.j';, r;i»\, wIutv' tin* itovornmrnt is defended hy the 
.VtUMnox iScnoial and Irs able. pain>iakiiig. and industrious assist- 
ant*i. ;nul wh.uexoj de':e:.>os cm W toinid will not escape the vigilant 
ot Iliose otlioris .IVixis r. I'li.toi Sl;iU'S, 10 C r. CL, -Sr>). In olbiT 
casos, s;»i' M*t.'^:i r'.c ::.»-.v.i .: »•• i;'" r: .a tx^urt. i-Iaimauts* only relief i* 
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to be sought by ix^tirioii to Conj^n»ss* for n^lnvss of ;rrivv:iiii;«»s, mul«T 
the ri^ht to do so i^uamiitoed by thi* Constitiitioii/' 
In Martin v. Mott (lli Wlio:ir., IM) ir is snUl tliat : 

'•WheiiL'ver :i stjitiitr* *^i\'os n Uiscrctitnuiry iM>\Vfr to any juTson [of- 
ficer], to bf exercised by hiiii upon his own oi»iiiioii of (MTtain f:i(!tsit is 
a sound nde of eonstriirtioii, that the HtntHie vonstitutcs him thr. so!e and 
cxclu^ire judfje of tho^ie faets.-* 

The ^ann} principle must apply wlim a .statuti* ;xivesan ex(»('utive olU- 
cer :i riy:ht lo jud^^e as to the lair. 

The Supreme Court lias refusi'd to voinnteer an oi)iiiion as to the 
powers of ae(;ountiny: ollh*ers, or thr ctVect on their a«^tinn of the allow- 
ance* of elaims by othi»r olth'-ers (ITnitt'd Slates r. Saving's ISaiik, UH 
v. S., 733). The hi;rh»'st court " iiiav vrnture more" than thoseof sub- 
oitlinute jurisdiction. The opinion referred to, is, so far as now known, 
"solitary and aloin*'' in attcmptin*; t<» 'Xivr. jifflirittf instnietiott t^i^iV' 
con II tin;; otlU^rs as to their duties. 

Heads of DeiJartnienrs have not h<»sitated to say, that they are not. 
required to acce])t or act on the prin(*iplcs of law laid down by the 
Court of Chiims.t 

3. The law does not im]>ose on atMronntin*^ otlicers any duty to adopt 
the principles laid down by the Tnurt of Claims. Xo statute in terms 
8o provides. When any statute has intended the decision of any otiicer 
to lie binding on atrcountin^^ otlicers it lias ;renerally so expressly pro- 
viiled (1 Lawrence, Conipt. Dec, iM ed.. .Vpp. (Mi. XII, oil:]). The 
Btsitiiteis which rerjiiire ac(M)untiii;r otlieers to exercise the Jurisiliction 
^veu to them, ne<*cssarily im[)1y, that Ihrif .shall cvcreise their own jtidg- 
ngent — not that of .some ofhcr tribunal. And this nnist be so, becau.se 
no hwv has provide<1 any means, by whi(*ii any <:ourt can enforce a^^ainst 
accountin;^ ollicers any obli;^^ation to deeide in op])osition to their own 
judK^ient as to what the law is. f f the law had conttMii plated any such 
obligation, it is reasonable to iider, tluit the means of en forcin;<: it would 
have been provided. 

NoBUch obli;^ati(>n can ;xciuM'alIy exist, when no mocU* exists of en- 
forcing? it. Where there is no le;:al ri'iiiedv there is no ie;;al ri;;ht. A 
declaration of theexisteuct* of such riiiht is mr et prtvterea nihil. 

•The HAiiin ri;;)it to prtitionCfiiii^i'fS'i "fur ri»«!:<"»s i>{ -^i'm-s .iww**" fi;;,ii;).st tli" wti- 
iaktMof t1i«! (!oiirt of (.MainiN isrijnallv u'ii:ir:iiitii'il 1»v ili«< CMii^titiitiitii. :iti(l its i-mt- 
ciae has !»«»•* II rrMort«t«l In (<ir.i!it r. l"Tiiti'«I Sf.iirs. l*('t. ('!., T:V,M. 

tTIiiih fill* \h»\\. ^ll:^^ll^•* J. I'nlj^rr, Si-rii-taiv «»r t'li* 'rrcri^iiiy, ilisliiij^iiiNln'fl |',>i' Jum 

bigb attaiiiiiM'iiiH ti* » pniliHUKl Jiiri*<i. s.-iid : 

•*I am nt>t <liHpoj*pfl to asm-lit n» tin- ]i>>si!i(iii taUiMj ')\ tin- (''Hirt nf ('lai m.jn >'»»|. 
18, lp,]47U:i:nl 17, [p. J'J'.^'Ji tliat tin- allci\vaiu'«Mira ilrawiiai k is a ;:raliiit.\" ^ K.xiinrtiT's 
coIm!, Ti LawrciH'c, (..onipt. ]Uv., \>* ; ami mt iioti-. ]>a^i: 'J-'>). 

•Incl{;n Ful^riT expn'ssfil his ilisscnt (Voin an opliiioii of flu- < 't>iii'f of CM liiii.s lit 
Another caM', as wiU lio M-4'ii in New York ami MiKlsitn Kivi*i' I*. K*. Co.'m fasc, (/if/r. 
140. 

Ill aiiutlier caKO lb«) A<-tiii^ Scrn'tarv of (In* 'rri<asiiiy ilri-iilril — 

**Not to allow uny iiiorr rlainiN of iIiIm [riTiain <lin*('t tax] kiinl, uiidtT thr opinion 
of the Court uf Clainm in tlto .Sinion.s' t-a.sr." 

See Farrar'fl case, T) Liiwroncc. Conipt. Dei-.. KW w. 
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4. The iiKlopeiuleiit action of the acconnting officers on tlieir own 
judgment as to the law is essential to prevent the perpetuation of error » 

The Snpienie Court of the United States is tielieved to be the most 
learned and able judicial body of this or an^' other country. It Las 
all the requisite facilities for reaching "the perfection of reason" 
which is "law." It is not strange, therefore, nor is it in the least de- 
gree any disj)aragenient of the great learniug and ability of the Court 
of Claims, that many of its rulings have been reversed by the august 
tribunal to whose decisions all so justly bow with willing deference. 
This shows the possibility that other decisions of the Court of Claims 
might have been reversed, if the amount in contioversj- had been suf- 
ficient to justify an appeal, or if for other reasons appeals were not 
taken, or, if taken, were withdrawn. If accounting officers in alloic- 
ing claims^ for the payment of which there is an available appro- 
priation, should in all cases accept, and act upon all decisions of any 
court not of last resort, an erroneous allowance or decision in such 
cases never could be corrected (Kev. Stat., 191). Thus, the rights of 
the United States wouhl be sacrificed. And it is utterly impmctica- 
We to adopt any such principle in practice. The rulings of the Court 
of Claims have not always been uniform. The Court has overruled 
some of its owu decisions. Congress has not deemed it advisable 
to give tire Court authority to render any judgment requiring the United 
States to pay money, even for the suiallest amount, which shall l»e ab- 
Bolutely final — one from which no appealcan be taken. It is the only 
court which is thus limited. Ever3' other court can render some judg- 
ments which cannot be revised in any form by any other tribumd. Tlie 
judgments of the Comptrollers as to all claims within their jurisdiction 
allowed by them and pai<l, under appropriations ap[>licable thereto, com- 
prising, probably more than ninety-eight |)cr cent, in amount, of all 
claims by them adjudged, are absolutely tiiml and conclusive (Rev. 
Stat., 101 ; 4 Lawrence, Compt. Dec, Introd. XXV). There is no power 
which can change them. To say that the Comptrollers, exei'cisiiigHUch 
jurisdiction, entrusted by law with such powers, shall blindly aud 
against their own judgment, follow the rulings of a court which can 
render no judgment as stated from which an appeal cannot b© takeu, 
wcnild seem to reverse the princi|)les upon which jurisdiction seems to 
have been conferred upon the respective tribunals mentioned. Even 



•A fj'w c'jiMi'S will illn.straii' this. TIir.H in Ruii(lulpli*8 rswe ('2 Lawrciicv, Compt. 
Doc, *ircl.,115), it ji]>i>onn'cl that th<- Court of ClaiiiiHiillowcMl itHnHsiRtant clerk whoh*l 
a "Kalnrv iixoil by law," coiiiju'usaiion in addition to HUcliHalary foraervicc-sasirfiTf*! 
wliich tli • Comptroller dii-allowrd, as iiroliibitcd by soction l/OiG of tb« R«'viti;dWit' 
ntrs. So in KryHor'Hrnsi' (I LawnMuo, Ci>nipt. l")«*c.,*i(»l-ir)3) tlio Conjptrollcr n'fnM' 
to lollow tin* decision of the Supreme Court of tb«^ DiKtrict of Cohiinbiu, and it »•» 
iinally determin»Ml that bis artif)n in so doinj; was le;;al and fully junti tied. ^S^«»1•' 
Draft r:is<\ 1 Lawrence, C«»mpt. Dee., tied., II : Viser'scase, /d.,7r>; Beudcr** ca>*, W«» 
\\A\\\ Halhtrad's ca.s«', :> Lawrence, Compt. Dec, *^'U ; Karrar's case, 5 LawitiK^ 
Compt. Dec, 4(3*^, per Coon, Acting Secretary). 
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in those matters ov(M' wliirh courtH liavc exclusive jiirisdii^t ion. they 
generally adopt the (construction ;;;iveu t(» statutes and the p*,iieral 
principle.H of Nationul exeeiitivi' c*(»iniuon hiw estiihlishiMl by exerutive 
officers (.'J Lawrence, (/Oinpt. Dec, Iiitrixl., XXV; lJnite<l 8tjites v, 
Moore, 9."* IF. S., 70:J; IMwanl's Lessee r. I>arby, IJ Wlieat., iMO; United 
States r. The State Baiiic of North Carolina, (5 IVt., li!) ; Uniteil States 
r. MacDaniel, 7 lVt.,1; Siuythe r. FisUe, L'.MVall.. .JT-t; United States 
V. Pngh, Dl) \:. S., -JCm; United States r. Hovven, 100 U. S., ."ill ; Swift 
Co., V. United States, 103 \\ S. O'.i.l). 

And there are snflicient hmsdus fo. this. Kx<'(*utiv() dtlicers must 
necessarily be more familiar with those statutes, and thosi* (piestions, 
which tliey are constantly called upon to examine and enforce, than 
some of the Courts, in which tln»v niav be randv considered.* 

5. If the decisions of the (Jourt ui' Claims are, on pMieral principles 
of law, to be re;rarde«l as cont'lusive ;;ni<les to acconntin;j:onii''ers, n/or- 
Hori the decision of other courts of the United Stales not. of last resort, 
but hffcvin^ i)ower to renderjudji^nients suhjicf to no iv/-/k/o/i, must equally 
become such guides. If so, then tin* dan;;er of perpetuatin;: errors will 
be increased. Ami accfmntin<; oHicers will find it imfiossilde to follow 
Buch a standard because decisions will be found contlictin^^ Tiie result 
of attempting; to establish such standard, is to find rules irreconcilably 
in conflict, not only with each other, but with princii>les settled by the 
highest courts of States.f 

It seems unnecessary to enlarp* upon a question s(» completely set 
at rest by authoritative decisions, by reason, by statute, and the struct- 
are uf the Government as onlaine<l by the Constitution. The decis- 
ions of the Court of Claims carry persuasive weight with accounting 
officers, who will adopt, or rejet^t them in executive administration, as 
they may deem them correct ex])ositions of the law or otherwise. Such 
deciHioiiA impose no legal obligation on such otlicers, to follow them in 
practice. They may aid or enlighten such oilicers but they do not guide 
Or centred them. 

TlieComptrollersare by exiH'ess statute authorized toexamine accounts 
and to certify balances thereiui. (Kev. Stat., 209). Theexerci8» of this 

* It 18 posHibln tliiiT a (jniirt iii:iy (Kriisioiiully, :im :i (^MllI>tr^l](T iiiuy rm|iiuntly, 
overlook a qncsticni both of law find of ftttf, whirli is vital in tlio <I<M*i*iion of a (Ml^4e 
(Parrar'B Cane 5 Lawn>nrn C<nnpt. Ui-r. 474, 4fW n : Tumor's ('jine Id. 4'Jl», S 4i:j«; 
Or»nt'0 Cam; 12:( Ct. CM.. 7:W: Sow VdiU (*r!itra) A IliiiNon K. K. Co.V Caso an/c). 

It may ]iap]>rtii that a Jiiil;;^ of ;;n':ii liMriiin;; and aliility may not have* had hi.s at- 
tention called to the ilifTrre^it r/ii^^rx of approprxntiouM^ and »•> may not distin^iii<«h h(»- 
tweeo n permanent HpnijXc^ a icrtnaiirnt annual, i>i' nn annual apiiropriatinn. and an 
error in thin r»»H|MM't miiy windly rhani:r thi- |iro]H'r romdnsion to Im* rt'aclK'd ((.'«»ylf»*» 
Caoe 4 LawniiitM*, Cmnpt. l>i-c. r»17 : Kairar':* Caso. .'i /(/. 17\ 

tSee and conipan* Grant p. rnitni Siatrs (1 ('t.(-l.,41\ witli KcNpnIdira r. ^\mT- 
h»wk(l Dall. ,:»'•«'): Wjir^rjni,,.. (:„iird Sntrs ^ I (t. CI., l<^i): riMrin r. TnlttMl states 
(4Ct. CI.|546); and nnmorons ant horitir^ with mmmrntM tli> ivon in LawicnvcVs Law of 
Claims aiCaioHt (lOVfrnmrnts (riiajdir VI. ]•!». •>1-*21)7, hcin^r Hiuim* Krjiort- Nn. i:il, 
" *" 4:ti] ConL»n«HMV 



246 First Comptroller'^ 8 Office^ Treasury Department. 

power involves judicial discretion. Judicial action cannot be subject 
to any control or direction. It is inde])endent of all control. Theaa- 
thority so given will continue to he exercised with that uutrammeled 
independence of judgment which is e-ssential to iti) proper exercise. 

Treasury Department, 

First Comptroller's Ojfic-e, March 23j ISST}. 



CIRCUIT COURT Ol- THE UXlTEl) STzVTES-SOUTIIKRN DISTRICT OF NEW 

YORK. 

FREDERICK IRKDERlCiLS v. CHARLES K. COSTER.— JANUARY 10, lr«. 

I. When a Collector of Internal Revciiuo ho'iavs a distinery by onier of an officer nol 
autltorizt'cl so to onleT, 8ucli Collector is noteotitlecl to a cortiticateof "reaaonabl* 
cause" under Hcction 970 of the Revised Statutes. 

*2. In Hiich caso tlio collector is not entitled to acertitieate of "prolialdecaiiHe" nnder 
section i>89 of the Revisi-d Statutes. 

In May, 1876, the defeudimt, then (Collector of Internal Beveime, 
seized the j)roi)ert3' of the plaintiff upon the pri'tenne that he was on- 
lawfully carrying on the business of a distiller. This issue was tried 
and resulted in a verdict for the plaintiH*. The Collector asked for » 
certificate of reasonable cause, under Sec. 970 of the Revised Statates, 
which was refused by the Court (United States v. Frederichs, 16 
Blatchf. C. C. 547 ; [United States r. Abattoir Place] 16 Otto, 160, [106 
TJ. S.]) The present action to recover damages was then coniinenced 
against the collector personally. The case was tried at the December 
Circuit and resulted in a verdict for the plaintiff. 

COXE, J. 

^rhe Court is asked to grant a certificate, pursuant to Section 980 of 
the Revised Statutes, that the defendant *^ acted under the directioni 
of the Secretary of the Treasury, or other proper officer of the Govern- 
ment." 

The motion is founded upon the evidence of Edward McLeer, who tei- 
tified in substance as follows: 

<< In May, 1S76, I was a revenue agent attached to the office of the 
Supervisor of New York. I had examined the plaintiff's distillery and 
rejiorted the lesult to the chief clerk of the supervisor, who was acting 
in the tatter's absence. 1 was instructed by him to reqaest the defend* 
ant to make the seizure of plaintiff's distillery. Subseqaently I went 
to defendant's office, and, the defendant not being there, made the r»- 
quest of his <leputy." 

Do these facts present the case contemplated by the statute referred 
toT It is thought not. The construction of this testimony most favfir 
able to the defendant is, that he iicted pursuant to the request of n 
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revenae agent who was instructed to make the request by the chief 
clerk of a snpervisor. 

The plain intent of the statute, in my judprinent, is that the direction 
to the collector shall shield him only when given by some officer of the 
Government who has the undoubted authority to direct. Unless the 
collector is under some obligation to heed the instructions, he is not 
protected. 

The defendant here was not required to perform the urdawful act 
complained of because of any request or demand disclosed by this tes* 
timony. Neither the revenue agent nor the chief clerk stood in such 
a relation to him that he could be protected by following their instruct 
tiona or censured for refusing so to do. 

Upon the cnse presented the defendant has not succeeded in showing 
that he acted under the directions of a ''proper officer of the Govern- 
ment." 

I do not mean to intimate that a revenue agent may not, in certain 
circnmstances, be such an officer. He may receive from his chief in- 
structions, general or special, clothing him with the most extensive 
powers. There is, however, no c]uestion of this character now before 
the court And this is so, even if the pamphlet entitled '' Instructions 
to Internal llevenueOfficers concerning their accounts, etc.," submitted 
by the defendant's counsel, January Gth, 1885, is considered as properly 
in evidence, for I find therein no such instructions. 

Id a supplemental brief submitted for the defendant the proposition 
is advanced, that notwithstanding the refusal of the district court in 
the original proceedings to grant a certiticate of '' reasonable cause'' 
under Section 970 of the Kevised Statutes, this court may now certify 
" that there was probable cause for the act done by the collector," under 
Section 989. 

There is very serious doubt whether this position can l>e sustained. 

To assert that there is probable cause for an act which is without rea- 
sonable cause certainly seems paradoxical. If the act is illegal, irra> 
tional and unjust ; if there is no cause for it dictated by reason ; no 
cause of sufficient imi)ortance to satisfy a reasonable man, it can hardly 
be maintained that a person guilty of such an act has probable cause 
for what he does. To hold otherwise would lead the court> to the illog- 
ical conclusion tliat a seizure made without reasonable cause, ma^' yet 
be a seizure the justice of which is susceptible of proof, a seizure having 
a preponderance of argument in its favor, a seizure '^ supported by evi- 
dence which inclines the mind to belief." 

It is thought that a result favorable to the defendant's theory in this 
regard can be reached only by a process of reasoning so attenuated that 
a distinction, if discx)vered, would in all probability be too infiuitessimal 
for practical application. But, even conceding th<it the action of the 
District Court is not conclusive, it is sufficient upon this branch of the 
motion to say that there is nothing of [on] which to predicate a certift- 
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.. .,. J •*:. :!ien» 1*5 no evldeiico, properly before the Court, 

: ^ • ::!i:.«>n in Jniy sippiv<:i:ih]f. <li'^iee. 
.. ..<, ^ i .ini coiisiriiiiuMl, roUictantly, to refuse the certifi- 

. ...^ .: :!if morion. 

^ . n. » .i:ul FAihu Root, 1 1. S. Attorney, opposed. 



^ . •: .>K Tin: compenSxVTIon ok thk commissioxkiw ap- 

X :•: TIIK A("r OK .Tl.'LY 7, Ir^l {'2:1 STAT., 'J27, y;JO), MAKLNG 

.::\rioN thkukkok.— cknti^al and sorrii amkricax 



. . ., v...»:ursnppoiii(c'cl umiUt tin' avt of July 7, isai ('i:J Stat., 227, 2:W), "to 
'.:i' lu'Kt TiKxIfH orscciniiijr morc iiitiiiiiito international and (!t»ninit'roiaI 
. ^iviwtMi thrUiiitrd Stnti'H and till' KirvtT.il countries of Criitra) itiid iSoutli 
. ..* .in» diplomatic oHiceTs nl* the Knitt'd Stati-s. 
, ^ ■ •. »?'» j:iv<'n to that pnivlHion of the aet t>f July 7, Itf^l (21? Stat., 227, 23*J), 
, • i:;lioi-i/i*N the a{>pointnienr of Kiid Coninii4i»iouerH and thn payincnfc of 
^.. » Mtiou then'to. 

i;. "uikeM a prriiinnent speeific? appr<»priation, for a di'si^FnatiMl hervioe; the 
•„. :'.<r rendering whieli, and the duration tliercot', are indefinite. 
., ^*»'mnii»«si<»iiei-s have only HUi-h rijjht to eoinpensatiou asi is given hy thrt act of 
I \ 7. l^?!*'! {2:i Sfat.,227,2:JlJ) ; and this providen n gross huiii for the cMnn|)fn«ir 
^..1 of each C'on)nii»Hioner, in full for the entire service, >vhich may ttc appor* 
. utrJ. and paid periodicaUy in the lawful disrretion of the Secr«*tury of Statf. 
<;*;aiej» i« pttri mattria arc to be construed togi-ther rh one act. 
f<)^pMicrAl terinH of an appm]iriat ion-act are to be construed in subordination to 
iht general jinivisionH of other Ntatntes un the Kaine subject. 

rue followiii*? i8 taken from the aet of July 7, 1884 (23 Stat., 227, 236): 

CHAi*- IW:1. — An act. making api)ro]>riations for the eimsnlar and diplomatie w^rfirt 
ji' iheCiovcriimcnt for tin- liscal year ending .lune thirtieth, eighteen hnndred iiMi 
whtv-tive and for oIImt purpo.ses. 

Be it enacted, • • • That the following sums be, and they are 
leivbyi severally appropriated /or the consutfir and iUplomai'w semceof 
^fincal year endinij June l/iirtieth, eiyhieen hundred and eighty Jire, out 
^ any money in tiie Treasury not otlierwuse apitropriated, for the ob- 
jects hereinafter exprt*ssfd, namely: 

For sahirii'.s of envoys extraordinary and ministers pleui|K)tentiary to 
Gn*at Britain, France, (Ji»rmany, and Russia, at seventeen thousand 
five hnndrcMl dtdlars each, seventy thousand dollars. 

• ••••• • 

For three eonnnissioiiers t(» be a]ipo'nted by the President, hy and 
with tbe advice an<l <'<Misent of the Senate, at a compensation «if seven 
thousand five hniMlied dollars each. JSaiil c(>minissi(»ners shall ascertain 
the best modes of securing: more intimate internatifuial and e«»nimertial 
relations between the Tniied States an<l the several countries of Ceiitnil 
and South Amei lea, and !<u" that purpose thi'V shall visit snch cmintries 
in Central and Smith Ameiica as the President may direct. 

For one secretary to said commissi<ai, to be ai»pointe<l by the Presi- 
dent, by and with the advice and consent of the Senate, three thousand 
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dollars; »ii<I in aiilition to the fore<roin;r amoiiiitA siidi fiirflicrRuma^ 
may be reqiiirod for the reasonable expiMises of s:ii(l com mission, such 
ex|»enses to bo paid upon the certifntatt* of the <!hairmaii thereof and 
approved by the Seeretary of State; and said (Mini mission si i all report 
their action to tlie PresidtMit, for transmission to Congress, witli Hnch 
recommendation as lie may deem tittiii;^. , 
Api)rove<l, .Inly 7, 1884. 

The history of this act in its pro;jress thron<;h Conijress is in part a» 
follows: 

April 20, 1884, introduced from the Committee on A])pro])riations, read 
twice, and referred to the Committee of the Whole {(.'on;;. Kerord April 
27, 1884); passed the House May 20 ami referred to Committee on Ap- 
pro]»riations in Senate same day (///. May 20); »Iune l.'i, jiassed Semite 
with amendmentH ine.lndin;^ the provision for the aitpointment of the 
Coniniis.>ion and secn'tary thereto, now in ({uestion (Id. p. ."WmS) ; and 
referreil to House Committei- on Appropriati«Mis same ilay (M, 5702); 
June 14, reported back to Iloiist*, Senate anuMidnuMits not concurred in, 
and Conference Committee apjtointed (///., 5712, o722); June 20, Senate 
Corifen^nce ("ommittee appointed (/r/., /)!>77): in House, report made, and 
part uf disaj^reenients adhered to (/'/., 08s:i, 0002-0008); se<!0!id ctuifer- 
ence report acted on (/r/., 0884, GSSO, OOOS); Juiy 5, third conference re- 
port acted on (/d, G041, OOG:i); July 0, 1884, the House i>roceedin;;» 
show : — 

"The conference cofumittee hia a^rreed upon all of the «)ne hundred 
and sixty-Mcven amendnuMits of the Senate except • • • to ])rovide 
for three commis8ioncr8 at $7,5<>0 eacli to be appointed by the President 
to nBcertain the best nunles of securing more intimate interinitional and 
commercial relations betw(»en tlie IJ. S. and the several countries of 
Ceutnil and South America'' {hh, 0003). 

Said amendment is numbered 10(». Mr. Hurnes of the C/ommittee on 
Appropriations in the House said: 

*^ What necesHiiy can there be for a roving commission at 87,500 a 
year to each of its three members, with a secretary and with contincj^ent 
and traveling; expenscH, to ^o wand(*rinj]^ and junketin»: from State to 
State,'' &c. {///. 0005). 

July 0, by a votii of 111 to 70 the House receded from its disagfnw- 
inetit to the 8a id Senate amemlment. July 7, Senate receded from ita 
disagreement to the House amendments (/rf., 0074). To sum up: bill 
]MM8ed House and sent to Senate May 20, 1884; amemled and passiMl 
Senate June 1.3, 1884; particular clause in questi<ui, amendment of Sen- 
ate No. 160, disagreed to in House, but disa^reenjent n»eeded from July 
% 1881. 

The clause now in question was not in X.\w bill as it tirst passeii the 
House May 20, but was inserted as a Senate atnendment prior to the 
pas^affe of the bill in the Senate June 13. 

July 7, 1884, (Jecupe H. Sharpe, Solon (). Thatcher, ami Thomas C. 
Beynolds were nominated by the President, confirmed by the Senate, 
and commissioned bv the President as the (Commissioners mentioiuHl lu 
said act; Thatcher t(K)k tin* oath of oflire July 20, Sharpe July 28, but 
Reynolds has not furnished an> evidence of havin<; taken the oath of 
office. 

July 7| 1884, llenry L. Thotnas was nominated by the President, and 
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-confirmed by the Senate sis secretary to said commissiou, but declined 
the oflQee. 

July 17, 188-1, during a rece.ss of the Senate, William B. Cartiss was 
eomnii88i<Mied as secretary and took the oath of office July 21, 1S84. 

Under instructions of the Department of State, the Commissioners 
and Secretary, have drawn upon the Secretary of State for their com- 
pensation, and their drafts have been paid by Requisitions of the Secre- 
tary of State on the Secretary of the Treasury, as follows: To Septem- 
ber 30, 1884, the sum of $1875 for ea<)h Commissioner, and $750 for the 
Secretary ; and to December .'U, 1884, the further sum of $1875 for each 
-Commissioner, and $750 for the Secretary. Subsequently January 1, 1885, 
the sum of $G25, on draft of Commissioner Reynolds, and the sum of 
^1229.10 on drafts of Commissioner Shar])e, who, it is understood, re- 
signed February 28, 1885. 

The sum of $850() has also been paid on drafts of the Secretary, for 
•expenses incurred as Disbursing Agent for the Commission, in which 
capacity he has given bond. 

Accounts stated by the Fifth Auditor, in which each Commissioner is 
allowed and cre<lited with the sum of $1875, and the Secretary, $750, 
as on account of com])ensation, *' first payment," have been reported 
to this office for the action of the First Comptroller. 

The First Comptroller is re(]uired to decide how the compensation 
provided shall be paid to said Commissioners and Secretary, respect- 
ively, and wiieu ])ayments shall be made. 

Some provisions of statutes and regulations more or less affecting 
this question, with precedents in cases somewhat similar, may l>e foand 
as follows: — 

The act of February 11, 1846 (9 Stat., 3, sec. 1), provides as follows: 

"That collectors and all other officers of the customs, serving for a 
less ))eriod than a year, shall not be paid for the entire year, but shall 
be allowed in no case a greater than a pro rata of the maximum com- 
pensation of said officers respectively for the time only which they ac- 
tually serve as such collectors or officers, whether the same be under 
one or more appointments, or before or after confirmation. And nocol- 
lector or other offi<:er shall, in any case, receive for his services, either as 
fees, salary, fines, penalties, forfeitures, or otherwise, /or fA^ time hemajj 
be in service j be^'ond the ma^rimnm pro rata rate provided by htitP 

And section 2 (caiTied into the Revised Statutes as section 2645) is ai 

follows : 

^^All accounts for salary, com])ensatiou, and emoluments shall be ren* 
4lered quarterly, at the end of each quarter of the fiscal year." 

The act of July 18, 1866 (14 Stat., 186, sec. 34), provides as follows: 

'^That the ]u*ovisions of the first section of the act entitled ^An ao( 
relative to collectors and other officers of customs,' approved Febniaiy 
eleven, eighteen hundred and forty-six, shall, from and after the pas- 
sage of this act, be applied and enforced in regard to all officers^ agents^ 
and eff}j)Ioycs of the United States whomsoever, as well those whose com- 
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pensation is detenu iiied hy a coiniiiission on dishiirsoiiKMits, not to itx- 
ceed an annual maxiiuniu, :is those ]>ai(l by saliiry 4ir otherwise." 

These are earrieil into thi* Revised Sratutes :is section iftisT. 

The act t»f An;»ust IS. iSTiO (11 Stat., Chap. 11*7, sec. 1% pa-e tiO), car- 
ried into section 17.'>-o!*the lievised Statures, iuithori/cs the rr(*si<leni 
to prescribe such re^nhitions. and make and issue such orders nnd in- 
stnietions, not inconsistent uith the Constitution or any hiw of the 
United States, in rehition to the diuii'h ot* all di]>loniatic and cousuhir 
olticers, tlie transaittion of their business, the rendering of accouiits and 
retarns, &c., &c., as he may think conducive to the pui>Ii(r interest, and 
reqnin»s such oflicers to coidVmn to such re;jnlations. ITnder this au- 
thority theConsuhir Iiej;:u]ations and rlie IN-isonal Insti actions to Dip- 
lomatic A|j[ents of the l.'nited Stat<*s hiive Imhmi prescribed through the 
Secretary of State, rani^rraphs VXk VM nnd 548 of the ( 'onsuhir Ke^ii- 
lations of LSSl require all acvnnutn of consular otlicers to be ren<len»d 
quarterly. Section IT.'M of tl'e Ri»viseil Statutes provides a penalty 
against every consular otlh^cr for the neglect to reialer true and just 
qnarterly acconnts and returns of the l>usiness 4>f his otlice, v^c. See 
also Sec. 171^5 Revised Statutes. S(>ction XL of the Personal Instruo- 
tions to Diphiniatic Agents of the l-nited Stat(*s requires them to n*nder 
their accounts quarterly — and to draw qnarterlyi'ov their salaries and ex- 
ItenKCH. And see Rev. Stat., 1740. The act of Jan. :U, lSi».^;i Stat., 723, 
sec. li), not carried into the Revised Statutes, requiied every «iflicer or 
Bf^eut r»f the United States to render liis acctmnts qinirterly (if resident 
within the United States), within three months at h^ast, after the ex]>ira- 
tion of eiU'h succeeding quarter, and within six months, if resi(b*nt in a 
foreign country. 

The act of June li2, 1S74 (IS Stat., IIM)), pnnides: 

That tlie E^resident be, and hi* is hen*by authorized and directed to 
asHif^n three otlicers of tlie Uiups of l-jigineers, Uuiteil States Army, 
and to apiHunt tw«> civil engineers eminent in their in-ofession and who 
are aci|uainted with the alluvial baisin of the Mississippi River, to serve 
as a board of commissioners; the pn*sident of said lN>ard to bo designa- 
ted by the President of tlje Unitetl States. It .shall Im» the duty of said 
commission to make a full report to the Pn'sident of the best system 
for the i)ermanent reclamation and redemption of said alluvial basin 
from inundation, which report the President shall transmit to (^ongresi 
at its next session with such recommendations as he shall think ])roper. 

Sec. 2. That tlie members of the luanmission who may be ap|>oiuted 
from civil life shall receive a compensation at the rate of five thousand dol- 
lars per annum. The commission may em|doy a secretary at a rate of 
compensation not exceeding tiro hundred dollars per month for the tim§ 
he i9 employed^ and the ne<*essary tniveling ex]>enses of the members of 
said commission not ofticersot the Army, and of the secretary, shall be 
paid niM)n the approval of bills for the same by the Secretary of War. 

Sec. 3. That the sum of tw*enty-(lve thousand dollars, or so much 
thereof as may be uiHjessary to carry into effect the fi>regoing provisiona 
18 herebj* appropriated, and shall be subjec't to disbursement by the 
Secretary of War in .'iccordance with the provisions of this act. 
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Under tbis act the commissioners were paid annnal salaries, and their 
accounts were settled on that basis. 
The act of February 2S, 1878 (2(» Stat., 25), provides as follows: 

Sec. 2. That immediately after the passage of this act, the President 
shall invite the governments of the conn tries comprising the Latiu UnioQ 
BO called, and of sn(*li other European mitions iis he may deem advisa- 
bh', to join the United States in a conference to adopt a common ratio 
between fjold and silver, for the purpose of establishing, internationally, 
the use of bi-metallic money, and securinjj tixity of relative value l>e- 
tween these metals; such conference to beheld at such place in Eu- 
rope or in the United States, at such times within six months, as may 
be mutually a^jreed upon by the executives of the government's joining 
in the same, whenever the governments so invited, or any three of Miem, 
shall have signified their willingness to unite in the same. The Presi- 
dent shall, by and with the advice and consent of the Senate, appoint 
three commissioners, who shall attend such conference on behalf of the 
United States, and shall report the doings thereof to the President 
who shall transmit the sante to Congress. 

Said commissioners shall each receive the sum of two thousand five 
hundretl dollars and their reasonable expenses to be approved by the 
Secretary of State; and the amount necessary to pay such compensa- 
tion and expenses isherebyappropriatedoutof any money in the Treas- 
ury not otherwise appropriated. 

Under this act William S. Groesbeck, Francis A. Walker, and Ren- 
ben E. Fen ton, commissioners, vrere each paid a gross sum of $2,500 for 
their services, without referenc^e to the time or duration thereof. Their 
accounts were not settled until after the termination of their services. 

The act of May 14, 1880 (21 Stat., 133), appropriates:— 

For the comi>ensation, at the rate often thousand dollars a year each^ 
and the necessary expenses, of the commissioners appointed to art with 
the envoy extraordinary and minister plenipotentiary of the United 
Suites to China to negotiate and conclude by treaty a settlement of such 
matters of interest to the two governments, now pending between the 
same, a^ may be confided to said envoy and said commissioners, twenty- 
four thousand dollars, or so much thereof as may be necessary, to be 
available imme<liateiy. 

For one secretary to the commission four thousand dollars; for one 
interpreter, three thousand dollars; and for additional contingent ex- 
penses, six thousand <lollars; in all, thirteen thousand dollars to be im- 
mediately available. 

Under this act payments were made as for annual salaries payable 
quarterly. 
The aet of March 3, 1881 (21 Stat., 455), appropriates: — 

For commissioners, not exceeding three in number, to be appointed by 
the Presitlent, by and with the ad\ iw. and consent of the Senate of tb^ 
United St^ites to represent the Unite<l States at a conference to be called 
to ivdopt a common ratio bi»tween gold and silver, for the ])urpoHe of es- 
tablishing internationally the use of bimetallic money and securint;fi^ 
ity of relative value between tho'te metals, the sum of five thoHnand dol- 
lars each, and for a secretary ta said commissioncrH tJte sum of three tho^ 
sand dollars, ami their re.isouable expiiuses, to be appnived by the 
Beoretary of St.ite ; the amount necessary to pay such compenssitiun 
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and cx|>enseH to he immediately aviiilubic out of any money in the 
Treasnry not otluM'\^ isa a]ipropri:iii'(l. 

For till") proportion to Im^ p:iiil by tin* Unit(*<l States of tlio Joint ex- 
IHMises of smtli (ronlrn-net*. the s'nni of seven tlionM!n«l tlve linndred 
dollars. And tlie re])nrt of said commissioners nliali be made to Con- 
gresH lor rutilleation or rejection. 

The commissioners under this act wert* William M. Evarts Allen O. 
Thurman, and Timothy O. Howe. Tiie act was re;?arded as providing 
a compensation to each commissioner in )j:ross, and to the seeretary to 
naid commission in like, manner, for their respective services, without 
reference to the duration thereof. Their accounts according to the 
usage in such cases were not settled b^' the Fifth Auditor and First 
Comptroller until after the termination of their services. 

The act of Au;;ust 7, IHSli {22 Stat., 3(»2), approi)nates:— 

" For comnussion to represent the Tnited States at the reassend>ling 
of a conference to adopt a common ratio between pild and silver for the 
purpose of establishin;; intei nationally the use of lii metallic money and 
securing llxity of relative vaim* between those metaN. and in nep)tia- 
tions with reference thereto, twi^ity-tive thousand dollars, and their 
reasonable i»xj>eiises, to be approved by the Secretary of Slate." 

I'his was re^^arded as makiii;:; a permanent fipccific appropriation^ 
for a desi^Miatcd service, without re;:ard to the time or duration of its 
perform a mre, and as authorizing payment to bt* iipjxu'tioned in the dis- 
cretion of the St^cret-iry of State. Oidy a small p-irtion tif this has been 
expended, the accounts for whi<;li were settled after the service^ were 
renderet!. 

The sundry civil act of August 7, ISSii (L'li Stat., 'SM)), ai>proi>riated 
'^asuni not excecHling $iM),(>00, to be expended under the diriM'tion of 
the President," *• tor tin* salaries and exjienses of a commission tont»go- 
tiate a counnercial tieaty with Mexico." Under this (General Ulysses 
S. Grant and William II. Treseot, the commissioners who n«';>otiated 
a treaty', were paid $7,000 each, for salary and 4'Xpenses, approved by 
the Socit'tary of State, without reganl to the time or duration of ^ervice. 
Tbeir accounts were not settled until after the services were rendered. 

Ill view of these juecedents the questions presented in this case nu^y 
uow be decided. 



Dkcision by William Lawuknck, First Comptroller. 

The Commissioners and Seeretary to the Commission appointed by 
aathoriiy of the act of .Iidy 7, 1.SS4, are by every ajiproved definition 
oflEicers of the United Stat«s (St(uy Const., TX\. 7'.)0-7!l!); Uinted States 
r. Harlwell, Wall., 31)3; United States r. Cermaine, 00 U. S. 0O8; 
MeigH-s case, 4 Lawrence, Compt. Dee., (JOT). Ii is evident, also, that 
aaid Commissioners are diplomatic otiieers. ]>ouvier in his dietionary 
defines such officers thus: 'M*ublic otiieeis who have been commis- 
sioned according to law, to superintend and [or] transact the alfairs of 
the government which has emidoyed [appointed] them, in a forci;;n 
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country. VatUil lib. 4 c. 5" (1 Op. Att. Gen., 41 ; 7 Op. Att.-6eu., 186; 
Id. 551; Id. 582; United States p. Benner, Baldwin, 234; 2 Story 
Const. 1524; Paselial, Annotated Const., M ^d.^notes 180, 181, 202). 
The Bevised Statutes provides as follows: 

Sec. 1G74. The otlicial designations employed throuf^liout this Title 
shall be deemed to have the following meanings, respectively: 

First. "Consul-general,^ " consul," and '* eonimereial agent,'' shall be 
deemed to denote full, priniripaK and ])ennauent consular ofticers, iis 
distinguished from subordinates and substitutes. 

Second. *' Depnty consul -' and "consular agent" shall be deemed to 
denote consular officers subordinate to such principals, exercising the 
powers and performing the duties within the limits of their consulates 
or commercial agencies i<\s])ectively, the former at the same port« or 
places, and the Intter at ])orts or phices different from those at which 
such j)rincipals are located respectively. 

Third. " Vice consuls" and "vice-commercial agents" shall bo deemed 
to denote ccmsular otlicers, who shall be substituted, temporarily, to 
till the places of cousuls-giMieral, eon.^uls, or comnu^rcial agents, when 
they shall be temporarily absent or relieved fi'om duty. 

Fourth. "Consular officer "shall be deemed to include consuls- general, 
consuls, commercial agents, dt^puty consuls, vice consuls, vice-commercial 
agents, and consular agents, and none others. 

Fifth. "Diplomatic officer" shall be deemed to include ambassadors, 
envoys extraordinary, ministt^rs plenipotentiary, ministei's resident, 
oofHrnisHionersj charges d\itfaires, agents, and secretaries of legation, 
and ;ione others. 

The duties required of the Commissioners mentioned are in their na- 
ture diplomatic; — their services are diplomatic services. The appoint- 
ment of the Commissioners is authorized by the "act nniking appro- 
priations for the consular and diplomatic service of the Governmeiit, 
• • • and for other purposes." The tith^ of the act has but little 
significance in construing it (7 Op. Att.-Gen., 30.S; Union Pacific R.R. 
case, 1 Ct. CI., 2). It is apparent that tli(!> "other puri)oses" men- 
tioned in the title of the act include the provision creating additmal 
diphnnatic otlicers, aiul ])rescribing their duties — that is, the Com- 
missioners now in question and others specified in the act. .The rea- 
sonable inference, from .ill the provisions of statutes and regalations 
relating to the subject, and by comj^arison with others <iuoted, ami the 
usage tlicTcunder, is, that the com])eiisation of such Commissioners aud 
secretary respectively consists of a gross sum for specific services, with- 
out refereii(*e to the time or duration thereof, and that it is apportion- 
able in the discretion of the Secretary of State to be paid at snch times 
as he niiiy deem proj)er, but not In admnceoi^ the rendition of services. 

it was at one time held under the act of January 31, 182;5 (Kev. Stat., 
30 tS), that the President "may in his discretion advance money to a 
minisftr going abroad over and above his outfit " (7 Op. Att.-Gen., 2<>4— 
Jun(j 1."), ISL'9). This was allegetl on the grounds (1) that the law lia<i 
provided no mode of making i»roinpt payment of salaries due in distvit 
countries, and (li) that the diplomatic relations of the ITnited States 
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were by the Constitiitiuii withdrawn ^'tVoiii the geiieni! UgiHlalitse a<;ti(>ii 
of the Goverxiineut" ami ])luee(l under eontrol of the Prt*sideut and 
Beuiite {Id. L»OG). 

But neither of theHe pf>sitions is tenalde. Tin* statute, in genera! 
terms admitting of no e\ee{>tion, proliibits advances of nnniry beyond 
"the value of the iHMvicr renchMed" (Uev. Stat., ."JtliS). 

The ouuHHton to make provision for prompt pavmont to Ministers 
abroad ean not clian*;e the etlect of a statuti* prohiliitin^ udrmurH, r>ut 
there is no such om inn ion as to Ministers al>road. 

The statute does tiffirmativviy pn»vi<h» that *• the President may also 
dii*eet advances * * to persons in the militnrif and nnral service <*m- 
ployed on distant stations.-'* 

But this is not ntffaticc in terms; it is cumulntirv^ and does not repeal 
any power, express or implinl^ ;4:iven by other Htatntrn to pay the liabili- 
ties of the Government SL-nate-Disbiu'seinrnt rase. 2 Lawrenee, C'ompt. 
(Dec., :id ed., 404). 

A provisiou of the a<'i of Anj^ust I, ISol (10 Slat., ."iT.*;), itasscd aili'r tln» 

* TliM whole* M'ctioii IH rukfii ritnii tin* ai:f nrJuiMiiirvin, 1'-'.':{(^t St;it.,7*Jo), and now 
atniidfi ill tbf? KeviMnl Siattitt':* an tullows : — 

Sec 'MWti, No a«lv:iiict* of piiltlir iii(in«-y niiall ln' iii:i<li- in any <'as«^ \v|iatfV«T. And 

in all ca.so8 of rontractM for fin* ]M'norniHnri* of anv ."'I'lVic*', m* tin' delivery of artiidcH 

of aijy dencription. for tInMiM* of tin- I'liiti'd Stari-^, pawnrnt Nhall mi! 4'Xr«M>d ihr 

Tahie of the servii-c n-ndi-rrd, «»r ol tin* nrtiili's doliviTi'il ]ii-f*. ionsiy to siirli pay- 

mert. It Hlial!,»how(;V4'i-, he lawfnl. iinilcr tin- Npci-ial din-ction ofth«' PrfHidt>ni. in 

makf MiH'li a<lvanr('ri to tin* disImrNin;r oilircii of tln'(M>\i'rnnn'nr as may be nercHsary 

to the fiii til fill and proinpr di*4fhar;;;r id'tln-ir M-vpt'i'ti\ c dntii'x. ami to tln> fnltillnn'iit nf 

thepiililic i;ii<|;a^eiii«'ntN. 'I'lu* Pi't'MhliMi: may nia\ also dipM-t sindi advanrcsas hf may 

doeui necesKjiry and jiroptT, to prrnonM in tin ntUilttyy ami ii rt rn f vrrnVf «*in ployed on 

dintaiit station*!, whrn- tln^ diHcliarp- of ihc pay and cinolniiM'iitH to >vlii('li tliry may 

be mititled cannot ho rr;;nlai'ly elhTtfil. [S. i» ^ \T,V\.] Svd also, WiliiaiiM r. 1'. S., 1 

Ilow.p'290: Thi' Floyd Aiteptanci's. 7 Walljit".!;: I', s. r. Cniii-r. 'JCnrt. j;i7 ; (lildionn 

r. Unit«lSratrH,lVv. ,('.('., Ml : -JOp. Att.-Ji.-n., :.<»:: : :i /i,'., v>. i:;:,; | /,/.,70; r.dp. 

Att.-Ocii., ^4. Thtv snpfrinti'nil<-m f tlw fxtiMixion of tin- (^ipitnl liaviii;; hern 

traiiHtVrrfd to tho War PeparlnnMit, tin* rii>.t C'i»riiplr<dl«'r wroti*. April 1.'., IrTi:?, In 
the Pn*8uUiiity a^kin*; a d«'ii.<«inn as to wImmIiim' homU shonl<l imt )MM>\eirnti*d hy tlitt 
engineer «itfic(;r HUpcrri lit fhd in;: tin* cxti-iisiiin. as a tli'^biirsinff anfiiit^ and callfd atl«>n> 
tion to the provJHioiiH of tlin arts of May l.'i, |-**jn \^:\ St a t..r)"J.r ha p. in-J), and of Jan- 
QAry 31, ltf2:J (/</., 7vr.l, rhap. 'J- Sie. IWM-. i:. v. Stat. i. 
PrcHidiMit Pionre ii'plinl by indorscnn-nt i\t* follow^: 

"I have taken the (»pinion of the Att\v-(o-nl. n]ion the i|(n-stion involved in tho 
eiMsloMeil letter, (-apt. Mi-i-s will proei'«d in ili.shur>i«nnMits without filing ln»nds'* 
(UOp.Att.-(ien.,!2l). 

The Secretary of War, J«dt Davis, thcriMipofi wrot*- to (-aptain Mei;,'H hh fidlown: 
*'TUe Pnf8tdcut has ('rdei'i'd tlt.it bonds Niiall not be n'i|iijrfd of yon (or dishnM'.'- 

inenfH inado in the disehai';;e (d' tin- duty with whirli ><in ai l!ar^e>l. 

••April as. Irt-Vt. 

*'JF.I*K 1)AV18, 

**Sertf of War.'* 
Tht« correapondenee ap^iears in First l.'oniptioiin'H prt>NA topies of lettent writUni 
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opinion of tlic AttornoyGencral, to which reference is above made, is 
carried into the Revised Statutes, as follows: 

Sec. o014. Whenever it becomes necessary for the head of any Depart- 
ment or ollice to enii)h)y special a«rents, other tlian officers of the Army 
or Navy, who nniy be char;ji:ed with tiic disbursement of public moneys, 
such agents shall, before entering up(ni duty, give bond in such form 
and with such >ecuiity as the head of the Department or otlice employ- 
ing them may a(>prove. 

This recognizes^ and so grants, an authority' to appoint special disburs- 
ing agents to meet all public liabilities not otherwise adequately pro- 
vided for (Bliss's case, 4 Lawrence, Compt. Dec, 38). But even with- 
out this, there is an implied potcer to ap])()int necessary disbursing agents 
to pay idl diplomatic officers abroad (1 Lawrence, Comx)t. Dec., 2d ed., 
App., Ch. XV, G08; C Op. Att.-Gen., 24). 

There is then ample authority to pay promptly the salaries and con- 
tingent expenses of all diplomatic otlieers abroad, except those in riMnote 
regions, who may be appointed special bonded disbursing agents, to 
disburse money for the payment of all expenses and dues to tliemselves. 
The authority to appoint diplomatic officers may be exercised by the 
Presi<lent by and with the advice and consent of the Senate, and without 
any statute to create such officers. But when no statute provides com- 
pensation none can be ])aid. The ilxing of salaries is not withdrawn from 
the general legislative action of the Governnit^nt. Hence, it is not lawful 
to ]>ay money to a diplomatic officer as compensation foe services not 
yet rendered. 

The general rule is, that a gross sum to be paid for a completed 8i)e- 
cific service is not a]')portLonable, and that it can only be paid after all 
the services are rendered. This is upon the maxim annua nee dvbitum 
judex non separat ipse (1 Story Eq., 480, 517; 1 Salk. 3G, 03). This sub- 
ject has been discussed in Meigs's lies Adjudicata Case, ante, 232. 

But the above maxim a])])lies in i)ro]>er cases as judicial law for the 
Courts. It is sometimes adopted as National executive civil common 
law, and applied in executive administration. But it is not adapted to 
the compensation and services now in question. By usage, which be- 
comes not only executive common law, but enters into the obligation of 
the Government, in cases of this character, compensation is apportioned 
80 ns to make periodic payments a])i)ortioned on a just basis. 

Appropriation acts are qualitied by, and carried into effect according 
to, the juovisions of other general statutes and usages iu relation thereto. 
An earlier general statute frequently (lualities and regulates a later one 
(Bishop Written Laws, 128; Ellis's case, 5 Lawrence, Compt. Dec, 404). 
This is i)art of the doctrine that statutes in pari materia are to be con- 
strued together. 

The <juestion, whether the sum of S7,500 is to be paid as com|)ensa* 
tion to each duly qualitied Commissioner, without regard to the length 
or period of service, is one not without some difficulty. The statute 
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does not create a i>eruianeiit otHce of Commissioner. It provides for 
appointments wliich by force of the statute may endure until the entire 
service is rendered. 

The authority of the President, with the consent of the Senate to 
appoint foreign Ministers without the aid of a statute, is not doubte<l 
(Paschal, Annotated Const., 3d Ed. note 184; 7 Op. Att.-Gen. 180; M, 
582). But an appropriation by Congress is requisite to authorize the 
payment of compensation. The Commissioners now in question are 
si>ecially provided for by the net of July 7, 1884, and the ri4;:ht of each 
to compensation is to be determined under that and other laws which 
may ait'ect it. The proper construction of these is, that e.^c^fi Comntis- 
sioner is entitled to a gross sum for his entire completed service, which 
may lie paid at the termination thereof, or which may in the discretion 
of the Secretary of State be api)ortioned and paid from time to time 
during tlie perio<l of service. 

The appropriation for compensation of the Commissioners mentioned 
is for their services^ and as neither one coidd lawfully render ^ny serrive 
mitil he had taken The oath of otUce, his right to salary commences 
with the date of taking such oath ^Burdette's case, 5 Lawrence, Conipt. 
Dec, 476; Dunnes case, 4 Lawrence, Comi>t. Dec, 410). 

January 7, 1885, the Fifth Auditor having made to the First Comp- 
•troller Reiwrts numbered 104433, 104434, and 1044.30, of a<-counts of 
Solon O.Thatcher, George II. Sharpe and Thomas C. Iteynolds, Com- 
missioners to the Central American States, they will be returned, with 
the advice, that one report and settlement should be made for e^ich 
Commissioner, after the completion of his service. 

It seems to be, at least irregukir, to settle an account crediting, iis said 
reports do, each commissioner with one-fourth ])art of the whole com- 
pensation, to offset the tirst payment made to each by Bequisition of 
the Secretary of SUrte. The usual practice in cases of this kind has 
been, to settle one account for compensation at the expiration and com- 
pletion of the service, allowing therein the whole comi>ensat ion fixed by 
lair. 

Sach was the practice in the settlement of the accounts of Messrs. 
£Svart8, Thurmau,and Howe, Commissioners on the part of the [Jnited 
States to the Monetary Conference at Paris, appointed under the pro- 
viHionB of the Sundry Civil Act of March 3, 1881. (21 Stat., 4.V>). The 
compensation of each of these Commissioners was fixed at $5,(M)0 for 
the entire service; and although partial payments on account of com- 
pensation were made to e<icli of them from time to time by Beciuisitions 
of the Secretary of State on the Secretary of the Treasury, yet there 
wa« but one settlement of tlieir respective compensation accounts, after 
the entire service hail biH>n p<»rforineti. See Reports numbered 94,721, 
05168, and 95,100— accounts of T. O. Howe, A. (r. Thunnan, and W. M. 
Bvarts. 
In the matter of the accounts for ExpenacH of the CommlHHlon which 
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are rendered by Wm. E. Gartiss, who bas given bond in the sam of 
$5,000, as Special Disbursing Agent for the Commission, it woald seem 
that such accounts should be settled quarterly. 

It is proper to settle the accounts /or Expenses of the Commission, so 
far rendered by Mr. Curtis, excluding therefrom any allowance on ac — 
count of his compensation, until the entire service of the Commissioi^:, 
shall have been completed. 

The accounts in question will be disposed of in accordance with th 
principles and practice above stated. 

Treasury Department, 

First Comptroller's Opce, March 24, 1885. 



IN THE MATTER OF THE RIGHT OF A DISTRICT ATTORNEY OF T 
UNITED STATES TO A FEE OF FIVE DOLLARS IN EACH CASE IN WHI 
THE GRAND JURY FAILS TO FIND AN INDICTMENT AGAINST A PAR 
RECOGNIZED BY A CIRCUIT COURT COMMISSIONER TO APPEAR BEFO 
SUCH COURT TO ANSWER A CRIMINAL CHARGE.— O'CONNELL'S CASE_ 




1. A district attorney of the United Staten is not entitled to any fee in a case io 
which n party is recognized by a Circuit Court Commissioner to appear l>efore a co ax rt 
of the United States to answer a criminal charge, when no indictment is fooLnd 
against such party. 

In the account of Maurice D. O'Couuell, United States Attorney for 
the Northern District of Iowa, for his services during the quarter ended 
December 31, 1884, he charges fees of five dollars each in eighteen cases, 
all of which were of like character to the one described, as follows, so 
far as respects the action of the District Attorney, viz: 

The U nited States ^ 

vs. [> Charged with violating section 3244, Rev. Stat-, 

Charles Hersch. ) . (Held by Commissioner.) 

Bill ignored by the grand jury, dismissed, $5. 

It appears, that in all of the cases the defendants had been arrested 
upon warrants issued by commissioneis of the circuit courts; and after 
preliminary examination they had been held to bail for their api>earanc!e 
in the proper court to await the action of the grand jury (Rev. Stat., 
1014); and that the proceedings against them were ended by the failure 
of the grand jury to indict them. The cases were entered on the court 
docket, and an entry of dismissal made on the minutes of the court 
The question is i)resented to the First Comptroller to decide, wbetber 
the Attorney of the United States is entitled to a fee of five dollars in 
each case. 



Decision by William Lawrence, First Comptroller. 

Section 824 of the Revised Statutes provides, that there shall be taxed 
to each District Attorney a fee of hve dollars "in cases at law, when the 
cause is discontinued.'' 
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District Attorney's right to fee when no indictment fownd. 2o9 

In order that there may be a discontinuance of a cause there must be 
a cause in court; and it is perfectly well settled, that a criminal cause 
is not in court, within the meaning of this statute^ at least until an 
indictment is found and the case founded thereon is docketed, and it 
seems not until the process is issued and possibly not until his appear- 
ance is effected. There would not seem to be any necessity for docket 
ing cases simply where parties are recognized to appear in court; but 
if there be such necessity it is to enable the court to order a forfeiture 
of recognizances, or to enter the fact that the grand jury has ignored 
the charge. This, however, does not constitute a case in court. 

The claims are disallowed. 

Tebasury Dbpartment, 

First Comptroller's Office, March 24, 1885. 
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CHAPTER I. 

A SKETCH OF THE TREASURY SYSTEM UHDER THE COHFEDER- 

ATIOH. 

The Constitution of the United States which gave shape to our na- 
tional ideas, and determined the policy of our institutions, received the 
ratification of the nine States required for its adoption, and became 
the organic law of the land, in 1788. The first Congress elected under 
its provisions assembled in New York City, March 4, 1789, and at once 
addressed itself to the task of forming a new government. 

On the 2d of September, 1789, the President approved an act of Con- 
gress establishing the Treasury Department,* which is justly considered 
one of the most imiK>rtant enactments in the great body of laws passed 
at that session. The materials for the general plan were ready at hand. 
The following brief review of the financial legislation of the Continental 
Congress will show that many elements of our present fiscal system ex- 
isted under the Confederation. 

The inception of the National Treasury dates as farback as June 23, 
1775, (over a year before the Declaration of Independence) when the 
Continental Congress passed an ordinance which provided for the issue 
of a sum not exceeding two millions of Spanish milled dollars in paper 
money for the defense of America, and for the payment of which the 
faith of the Colonies was x)ledged.t By an onlinance piissed July 29, 
17754 Congress provided for the appointment of Michael Hillegas and 
George Clymer to be joint treasui*ers of the United Colonies.§ On the 
17th of February, 177G, a standing committee tif five was appointed to 
saperintend the colonial treasury. It was made the duty of the com- 
mittee to examine the accounts of the treasurers, and, from time to 
time, report to Congress the state of the treasury ; to employ and in- 
stmct proper persons for liquidating the public accounts, with the dif- 
ferent pay- masters and commissaries in the Continental service, and 
the conventions, committees of safety and other persons who had public 
funds in their possession, and, from time to time, to report the state of 
such accounts to the Congress ; to superintend the emission of bills of 
credit, and to perform other duties specified in the ordinance.1I Eight 



* Statntes-at-Large, vol. J, p. 65. 

t Joaroalsof Continental Congress, vol. 1, p. 87. 

t Id., pp. 130, 131. • 

fThe namber of treasnrers was afterward reduced to one (id. 4:i4). 

? Journals of Congreas, vol. 1, p. 267; U. 8. ed., 1415, vol. 1, p. 631. 
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days later, the committee were authorized to employ one or more clerks 
for stating and keeiuug the public accounts under their direction, and 
to i>rovide books and a suitable office lor that purpose.* The ordiuance 
of April 1, 17 70, t established a treasury-office of accounts, to be nmier 
the direction and superintendence of the standing committee of the 
treasury, who were clothed with authority to settle and acy use all claims 
and demands against the United Colonies. These claims were theu to 
be reported for the allowance of Congress, by a method very similar to 
that by which many claims are now rej^orted to Congress for appropria- 
tions.f and, having been allowed, were paid at the treasury-office. On 
the 3d of October, 177C, a loan of five millions, bearing interest at the 
rate of four ]>er cent, per annum, was authorized, and the appointment 
of a Commissioner of the Loan Office was provided for each of tbe 
colonies, whose functions resembled, in many respecis, those of the As- 
sistant Treasurers of to-day.§ 

The subject of counterfeiting also received attention from Congress, 
and penalties were prescribed for counterfeiting the Continental bills 
of credit. 1 1 

In 1778, Congress remodeled the entire treasury-system. The follow- 
ing ordinance was passed Sept. 26, 1778.^ 

'• Re^olvedj That a house be provided, at the city or ])lace where 
Congress shall sit, wherein shall be held the several offices of the 
treasury : 

'' That there be the following offices, to wit, the comptroller's, audit- 
or's, treasnrei-'s, and two chambers of accounts: 

^'That each chamber of accounts consist of three commissioners and 
two clerks, to be appointed by Congress: " 

• ••*••# 

'* That in the auditor's office there be an auditor annually appointed 
by Congress, and two clerks appointed by the auditor : 

" That in the Comi)troller's office there be a Comptroller annually 
appointed by Congress, and two clerks appointed by the Comptroller: 

" That the auditor, treasurer, and comptroller shall not be 'ap|>ointed 
unless by the votes of nine states, and they be accountable for the con- 
duct of their clerks respc^ctively : " 

The succeeding sections of the ordinance directed the auditor to re- 
ceive all claims against the United States, and refer them to one of the 
chambers of jiccounts, the commissioner of which was to turn them 
over to his clerks for a careful examination. The accounts were then 
to be transmitted to the auditor, with the finding of the commissioner 
endorsed upon them. The ordinance proceeds as follows : 

" The auditor shall receive the vouchers and accounts from the com- 
missioners to whom he referred them, and cause them to be examined 

*J. of C. 1, 273; Laws U. !S., 1, Cu\2. 

t J. of C. 1, 301 ; Laws U. S., 1, C32. 

I See act of .June 14, IbTd, *2U Stats., p. loO. 

\S Journals of Congress, vol. 1, p. 50.'). 

llJ.ofC. 1, ]). 385; 3, 174, 175. 

«: J. of C, vol. 3, i>. 70 ct. veq. Laws U. S. ed. 1?«15, vol. 1, p. IkW. 



Treasury System Under the Confederation. 265 

by his clerk, • • • and after careful examination of the account as 
aforesaid, he * * * shall transmit the account and vouchers to the 
comptroller: 

** The comptroller shall keep the treasury books, and seal and file all 
the accounts and vouchers on which the accounts in the said books 
are founded, and shall direct the manner of statin^^ and keeping the 
public accounts. He shall draw bills under the said seal, on the treas- 
urer, for such sums as shall be due by the United States, on accounts 
audited, which, previous to the payment, shall be countersigned by the 
auditor, and also for such sums as may, from time to time, be ordered 
by resolutions of Congress. When moneys are due to the United States, 
on accounts audited, he shall notify the debtor, and, after hearing him, 
if he shall desire to be heard, fix a day, for payment, according to the 
circumstances of the case, not exceeding 90 days, of which he shall 
give notice to the auditor in writing. 

** It shall be the duty of the treasurer to receive and keep the moneys 
of the United States, and to issue them on bills drawn by the comp- 
troller as aforesaid, filing duplicates thereof with the auditor, day by 
day, as he shall make payment : on receipt of moneys, he shall give a re- 
ceipt therefor, and transmit the same to the comptroller; and he shall 
draw out and settle his accounts quarterly, giving the same into the 
auditor for examination, by one of the chambers of accounts, to be from 
thence transmitted, through the auditor, to the comptroller, who shall 
compai-e the same with the treasury books, ascertain the balance, and 
return a copy of the same to Congress : 

" The comi)troller shall receive from the treasurer all receipts by him 
signed, and after making due entry thereof, by charging the treasurer 
and crediting the ])roper accounts, he shall ♦ • • deliver them to 
the i)arty who made payment: he shall, every quarter of a year, cause 
a lisi of the balances on the treasury books to be made out by his clerks, 
and lay it before Congress.* Where any person hath received public 
moneys, which remain muiccounted for, or shall be otherwise indebted 
to the United States, or have an unsettled account with them, he shall 
issue a summons in which a reasonable time shall be given for the ap- 
|>earance of the party, according to the distance of his place of resi- 
dence from the treasury, of which he shall notify the auditor : In case 
the party summoned to account shall not appear, nor make good essoin, 
the auditor, on proof made of service in due time or other sufficient no- 
tice, shall make out a requisition ♦ • ♦ ^ which he shall send to 
the comptroller's office where the same shall be sealed, and then it shall 
be sent to the executive authority of the state in which the party shall 
reside :f 

" That it be recommended to the several states to enact laws for the 
taking of such persons, and also to seize the property of persons who, 
being indebted to the United States, shall neglect or refuse to pay the 
same; notice whereof shall be given by the auditor to the executive au- 
thority of the respe(5tive states • ♦ • under the treasury seal. 

• • • t9 

This scheme corresponds, in very many respects, with the Treasury 
system of today. 

On the 11th of February, 1779, Congress created the office of Secre- 
tary of the Treasury, although his duties do not seem to have been de- 



*Cf. Sec. 272, Rev. Stats. 

tCf. Sec8.2G9, 3624, Rev. Stats. 
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fined.* The treasury was, by the ordinance of July 30, 1779,t placed 
under the control of five commissioners, an auditor general and bis as- 
sistant, two chambers of accounts, a treasurer and six auditors. 

In 1781, Congress added to the existing scheme the office of Superin- 
tendent of Finance, whose duty it was made to examine into the state 
of the public debts, the public expenditures, and the public revenue; to 
digest and report plans for improving and regulating the finances, and 
for establishing order and economy in the expenditure of the public 
money, etcf These duties were very similar to the functions of the 
Secretary of the Treasury under the present system of govern!nent.§ 

This ])osition of high trust was conferred, by the unanimous vote of 
Congress, upon Robert Morris, of Pennsylvania. He administered the 
financial afi'airs of the Confederation with great prudence and ability. 
So great confidence did he inspire in the breasts of the people, that, by 
the ordinance of Sept. 11, 1781, || Congress abolished the functions of 
the commissioners of the treasury, chambers of accounts, auditor- 
general, auditors, and their assistants and clerks, and entrusted the 
entire settlement of the public accounts to the Superintendent of Fi- 
nance and his assistants designated in the act, namely, a comptroller, a 
treasurer, a register, auditors and clerks. This plan, which closely re- 
sembled that established by the act of 1789, continued in successfnl 
operation until May 1, 1784, when Morris resigned the position of Super- 
intendent of Finance. On the 28th of the same month. Congress made 
the last important change in the organization of the treasury before the 
adoption of the Constitution. The ordinance of that ilate conferred all 
the powers previously vested in the Superintendent of Finance uiwn 
three commissioiiers, who were to be styled the Board of Treasurj'.fl 

Such, in brief, is the history of the fiscal system of the Confeder- 
ation. Its plan was frequently changed, but each alteration contributed 
to the permanent value of the system. It was pruned of its objectioo- 
able features, the amendments supplied all that wa« lacking in the 
original design; and when the people were ready for the Constitatioo, 
the ripened and perfected colonial treasury-system was incorporated, 
almost without change, into the new scheme of government. 

Treasury Departaient, 

First Comptroller's Office, January 1, 1882. 



'Joarnals of Congress, vol. 3, p. 200. Laws U. S., ed. 18ir>, vol. 1, p. 636. 
t J. of C, vol. 3, p. 330. Laws of U. S., vol. 1, p. 636. 

+ Ordinance of Fob. 7, 1781, J. of C, vol. 3, p. 575. Laws U. S., vol. 1, p. 640. 
$ Cf. sec. 2, act of Sept. 2, 17Hi> (1 Stat. p. 65) now incorporated into Sec. 24d,ReT. 
Stats. 

11 J. of C. vol. 3, p. 666. Laws \\ S. vol. 1, p. 642. 

•1 Jonnials of Congress vol. 4, p. 421. Laws U. S. vol. 1, p. (543. 
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snooEsnoNS to parties having claims against the uhiteb 

STATES, AHD TO THE ATTORNETS OF SUCH PARTIES. 

Every person unfamiliar with the hiws and usages relating to the Al- 
lowance and ])ro8ecution of chiinis against the United States for the 
payment of money, and who alleges that he has such chtim, for the pay- 
meDt of which provision shouhl be, or has been made by hiw, will re- 
quire the advice and aid of a competent agent, or attorney, either to se- 
cure the requisite legislation, or to obtain the allowance and jiayment 
of the claim. The first duty of the claimant in such cases is, to secure 
the services of such agent or attorney. 

Some considerations are herein presented in relation to the character 
of the law aifecting suchagency, and the forms by which it may bo con- 
stituted, with a brief reference to some of the powers, rights, duties, and 
liabilities arising therefrom, or the sources of information on these sub- 
jects. 

The ablest attorney who uiay be employed and empowered to act for 
the purposes mentioned, will be required to careful!}' consider, not only 
the law regulating the mutual ])owers, rights, duties and liabilities of 
the principal and the attorney, but the law relating to claims, the tri- 
bnuals having jurisdiction thereof, the steps to be taken to prosecute 
them, the evidence which may bi^ (romitetent and requisite for this pur- 
pose, and the forms of procedure to be pursued. These considerations 
are herein presented, rather with a view ti» point to sources of informa- 
tion than to refer to the law itself. 

The rules of the Law of Princiiml and Agent, as between private per- 
sons, are generally applicable to Attorneys and Counsellors at Law, to 
Solicitors in Chancery, to Proctors in Admimlty proceedings, to clients, 
to the relations which exist between the latter and the former, and to 
the rights, powers, duties, obligations and liabilities of them all. These 
rules may also be regarded in a large measure as a part of the Law of 
Contracts. Whenever, therefore, a question of law arises, growing out 
of the relation of Principal and Agent, or of that between Attorney, 
Solicitor, or Proctor, and Client, the standanl elementary works on the 
Law of Agency, and of Contracts, and the decisions of courts and ex- 
ecutive officers on- these subjects, are to be consultetl. There are some 
principles peculiar to that branch of the Law of Agency which relates 
to Attorneys and Counsellors at Law, Solicitors in Chancery, and Proc- 
tors in Admiralty proceedings. These will be found discussed in stand- 
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ard elementary works ou the subject, aud iu a multitude of judicial and 
oxecjutive decisions.^ 

There is a branch of the Law of Agency of great and rapidly grow- 
ing importance, which has scarcely been touched, either by elementary 
law writers, or by the adjudications of courts, though, to a limited extent, 
some general rules have been laid down on the subject — that is, the 

NATIONAL EXECU'i IVE LAW OF PRINCIPAL AND AGENT. ThiS iucludes: 

I. The LAW OF PUBLIC EXECUTIVE AGENTS as distinct from puhlk 
officers; and^ 

II. The LAW OF PRIVATE PRINCIPALS AND AGENTS lu their relatious 
to«Nationa] Executive Administration, and as between themselves iu 
connection therewith. 

One reason why elementary laic tvriters have, in a large measure, over- 
looked or ignored these subjects, aud especially the latter branch thereof, 
is that their works are mainly designed for judicial administration; 
and another reason is, that the sources of information Lave in a large 
measure been buried in unwritten usages. This series of volumes of 
Decisions of the First Comptroller has deen designed to put ou record 
some of the statutes and executive regulations relating to these and 
other subjects, with a construction thereof believed to bo founded on 
proper bases, and to lay down some general principles of National 
Executive Common Law, as established by usages^ or resting on /ii»rfa- 
mental legal doctrines adapted to the condition and circumstances of Exec- 
utive administration. The principal reason why the National Executive 
Common Law is not found to any considerable extent in judicial decis- 
ions is, that courts, as a general rule, have no authority to declare or 
establish such law. Judicial power and duty generally only exteudto 
judicial (ptestions for judicial administration. In fact, when an execu- 
tive ofticer acts within his jurisdiction, on a subject of Executive admin- 
istration, he is the exclusive judge of the written law which he adminis- 
ters, and has, subject only to the limitation of such law, the sole power 
to adopt usages, and to declare and make National Executive Common 
Law as fully as any court can adopt judicial usages or declare or make 
Judicial Common Law (Meigs's Res Adjudicata case, 6 Lawrence, Compt. 
Dec, 239 ; Commissioner's Oath-Fee case, 5 Id., 357; Implied Authority 
case, 4 Id,, 82). Judicial Common Law may be made the basis of Exec- 
utive Common Law, precisely as the latter may also he made a basis 
for the former — that is, the same great principles of justice, and of 
human action, necessarily x)ervade both systems, and each adopts rules 
and i)rinciplos common to both, so far as they may be alike applicable 
to both. Ijut in those respects in which usages, or principles, may not 
be adapted to both systems, each has adopted for itself, those apjdicable 
to its condition and circumstances, and the result is, that, in many 
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cts, they are essentiiilly different.* These syateina are progrenfthe; 
grow, expand, ayd change to meet the necessities and the conven- 
, and to subserve the vast and varie<l interests of the people, for 
e use and benefit all laws are, or should be, made, and whose 
rial and moral interests and advancement they should promote. 
The law of Public Executive Agents is regulated by (1) treaties, (2) 
of Congress, (3) executive regulations, and (4) general principles 
itional Executive Common Law. This constitutes an interesting 
mi>ortant branch of National Executive Law, but it is not prac- 
le now to do more than simply to note the fact of its existence, apd 
press the hope thaff it may receive that attention from elementary 
rs and from National executive officers which public and private 
psts require.^ 

The Law of Private Principals and Agents in their relations to 
nited States, and to each other in connection therewith, constitutes 
teresting and important branch of the National Executive Law^ 
i>ranch of the law is regulated or affected bj' (1) statutes, (2) execu- 
'egulations, and (3) general principles of National Executive Com- 
law.* 



awrence, Compt. Dec, Introd., XXIV. 

Ab to :reatU$, Many treaties providt* for the appointtnent uf agents to execiito 
^orposcB. Thus, by way of example, the Delaware Indian Treaty of Jnly 17, 
LO Stat., 1046), authorized a nale of Indian landn throuj^h ar/enfir, the only modo 
ich it could he done, Hince a treaty cannot create an office (Unite^l States r. 
«, 110 U. 8., 688 ; MeigH*s case, 4 Lawrence,Compt. Dec, C:i:i, 638, n. ; Osage Land 
Id.f 371, «.; Friendly Indian case, ,'> /rf., 487). And see "Thk Trkaty Quks- 
by William Lawrence in Congressional Library. 
tatu1e$ a$ to rublic Jfjentn (Rev. Stat., 1550, 1973, 3152, 3919, 4134). 
*te$ as to Special Public Executice Aritntn (Rev. Stat., 250, 2649, 2650, 2651, :M»14, 
836, 3842, .S909, 3989, :J991, 4017, 4018, 4019, 4026). 

tt$9. See Rev. Stat. 1291, 14:M), 157fi, 1778, 178:?, 2106, 2309, 2436, 2784, 347^, 
1737, 4133, 4161, 4162, 4163, 4H1, 4313, 45:J5, 4643, 4845; Act May 17, 1878—20 
62, sec. 2; Act June Ifi, 1880—21 Stat., 287, sec. 2. 

^dcuftre Regulations (Rev. Stat., Itil, 305. 311, 1752): Power of attorney to indorse 
(1 Lawrence, Compt. Dec, 2d ed., 121 ; /</., App. 505, 507); Powers to assign 
iment bonds and collect interest (1 Lawrence, Compt. Dec, 2tl ed. App. 567, 
rS); Right to receive drafts (Dunnegan*s case, 2 Lawrence, Compt. Dec, 2*1 

Campheirs case. Id., 242); Power to prosecute claims and change of attoniey 
r'scase, 1 Lawrence, Compt. Dec, 2d ed.,i:W). 
A9 to National ETecHiire Common Law. 8e4j 3 Lawrence, Compt., Dec, Introd., 

Birch's case, 1 Lawrence, Compt. Dec,2<l ed., 154; Bender's cas<», /rZ., 317; 
h's case, 2 Id., 20 ; Seat's case, Id., 1 15 ; Sister Elizabeth's case. Id., 124 ; Swamp- 
eaae, W., 136; Di Cesnola's case, /rf., 100; Survey case, /rf.,234: Printers' case, 
4 ; Claims- Assignment ease, 3 Lawrehce, Compt. Dec, 13 ; Epidemic Disease 
M., 225; Clerk's Investigation case, /r/., 245; Huidekoper's case (Second) /rf., 
Irowley's case. Id., 4H4 : Deceased- Attorney's case, 4 Lawrence, Compt. Dec, 
^tection -Appropriation case, ///., 65; Agent-Substitution case, /d., 45:5; Tax- 
tae, /<f.,546; Meigs's case, /rf., 5l)3,()<>7: Agent Re-imbursement case, 5 Lawrence, 
. Dec., 289; Exporter's case. Id., 21 ; Zabriskio's case, /d.,413; Burdette's case, 
1. 

previoas note. 
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The mode by which a private priDcipal appoints or constitutes, or 
contracts with, a private agent or attorney, the forms generally adopted 
for this purpose, the powers, riglits, duties, and liabilities of such prin- 
cipals, agents and attorneys, and the rules of law relating thereto, are 
generally well understood. They have been elaborately discussed by 
elementary law writers, and expounded in a multitude of judicial 
decisions. 

Some statutory ])rovisi(ms are found in acts of Congress, and some 
principles of National Executive Common Law exist, as applicable 
to ])rivatc principals and agents in their relations to National Executive 
administration, which are essentially differentYrom those applicable to 
private principals and agents in their relations to private persons in 
eluding corporations. There are some limitations and modifications im- 
posed by acts of Congress on the i)Owers which may be exorcised by at* 
tomeys or ngents in their relations to the Government, and ou the/orwi 
of appointing them. Thus, the Revised Statutes contain these prora 
ions : — 

Sec. 3477. All transfers and assignments made of any claim upon the 
United States, or of any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the considera- 
tion therefor, and all powers of attorney, orders, or other anthoriticsfor 
receiving payment of any such claim, or of an^' part or share thereof, 
shall be absolutely null and void, unless they are freely made and exe- 
cuted in the presence of at least two attesting witnesses, after the al- 
lowance of such a claim, the ascertainment of the amount due, and the 
issuing of a warrant for the payment thereof. Such transfers, assign- 
ments, and powers of attorney, must recite the warrant for payment, 
and nuist be acknowledged by the person making them, liefore an oi- 
cer having authority to take acknowledgments of deeds, and shall beoer- 
tified by the olilcer ; and it must appear by the certificate that theolB- 
cer, at the time of the acknowledgment, read and fully explained the 
transfer, assignment, or warrant of attorney to the p'erson ackuowledg* 
ing the same. 

^^EC. 3777. The Congressional Printer shall report every such defaolty 
with a full statement of all the facts in the case, to the Solicitor of the 
Treasury, who shall i)rosecute the defaulting contractor and his secari- 
ties upon their bond, in the circuit court of the United States, in the 
district in which such defaulting contractor resides. 

Sec 157G. Every assignment of wages due to persons enlisted iu the 
naval service, and all powers of attorney, or other authority to draw^ 
receipt for, or transfer the same, shall be void, unless attested by the 
commanding olFicer and paymaster. The assignment of wages most 
specify the ])recise time when they commence. 

Sec 1121M. No assignment of pay by a noncommissioned oflSceror 
private, ]>revious to his discharge, shall be valid. 

Se(\ 2103. No agreement shall be made by any person with any tribe 
of Indians, or individual Indians not citizens of the United States, f* 
the i)ayment or delivery of any money or other thing of value, in prei- 
ent or in prosi)ective, or for the granting or procuring any privilege to 
him, or any other person in consideration of services for said Inditf* 
relative to their lands, or to any claims growing out of, or iu reference 
to, annuities, installments, or other moneys, claims, demands, or tbingv 
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under laws or treaties with the United States, or oftlcial acts of any 
officers thereof, or in any wa^- connected with or due from the United 
States, unless such contractor agreement be executed and approved as 
follows : 

First. Such agi*6ement shall be in writing, and a duplicate of it de- 
livered to each party. 

Second. It shall be executed l>efore a judge of a court of reox)rd, 
and bear the approval of the Secretary of tlie Interior and the Commis- 
sioner of Indian Aflairs indorsed u])on it. 

Third. It shall contain the names of all parties in interest their resi- 
dence and occupation; and if made with a tribe, by their tribal author- 
ities, the scope of authority and the reason for exercising that authority, 
shall be given speciticsilly. 

Fourth. It shall state the time when and the ])lace where made, the 
particular purpose for which made,the special thing or things to be done 
under it, and, if for the collection of money, the basis of the.claim, the 
source fi'om wlii<*h it is to be collected, tlie disposition to be made of 
it when collecte<l, the amount or rate per centum of the fee in all cases ; 
and if any contingent matter or condition constitutes a part of the con- 
tract or agreement it shall be sfieriflcally set forth. 

Fifth. It shall have a fixed limited time to run, wiiich shall be dis- 
tinctly stated. 

Sixth. The judge b4»fore whom such contract or agreement is executed 
shall certify officially the time when and ]>lace where such contract or 
agreement was executed, and that it was in his i)resence, and who are 
the interested parties thereto, as stated to him at the time ; the parties 
present making the same; the source and extent of authority claimed 
at the time by the contracting parties to make tin* contract or agreement, 
and whether made in person or by agent or attorney of either party 
or parties. 

All contracts or agreements made in viohitiim of this section shall l»e 
nail and void, and all money or other thing of value paid to any ])erson 
by B,ny Indian or tribe, or any one else, for or on his or their behalf, on 
account of such services, in excess of* the amount api)roved by the Com- 
missioner and Secretary forsuch services, maybe recovt^red by suit in the 
name of the United States in any 4*ouit in the United States, regardless 
of the amount in controversy : and one half thereof shall be ]»aid to the 
person suing for the same, and the other half shall l)e paid into the 
Treasury for the use of the Indian or tribe by or for whom it was so paid. 

Sec. 210(>. No assignment of any cxuitracts embraced by section 
twent3'-one hundred and three, or of any part of one shall be valid, 
unless the names of the assignees and their resiliences and <Hnipations 
be entered in writing ui)on the contract, and the consent of the Secre- 
tary of the Interior and the Commissioner of Indian Aflairs to such 
assignment be also indorsed thereon. 

The act of May 17, 1S7S (20 Stat., 02, sec. 2), authorizes a contractor 
for carrying the mails to sub-let or transfer his contract with the "con- 
sent in writing of the Postmaster-General." Some of these statutes 
have been construed, and their efl'ect in limiting the authority of attor- 
neys has been declared in numerous cases.'* 

^Rhawu'a case, 1 Lawronct*. Coiiipt. Dec, '2d od.. IW^ Mojmt'.h raw?, Id. 117; Sal*- 
Ibrd Sl Co.*8 case. Jd. *2()2 ; Di Ci'biiola*H cam>, 2 Lawrt'iioc. Coiiipt. Dec, *id ed., 14;5: 
McAUiAter's cai4e, Id.^ 1()7; Dana*H uim^ /rf., *20:i; CaiiipboirH caKC, Id., *i39; Briiton'M 
>, id., 455: Coiitraot-Aasignmoiit i'a.s«% Id., 17*2; (•laiinfl-AsHiginiuMit case, It Law- 
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The Regulations of the Treasury Department provide that :— 

"In every case to be finally adjudicated in this Department, the 
attorney shall present a letter of attorney from the claimant to prose- 
cute the case, and shall be regarded a« the attorney in such case with 
the right to receive any draft therein.'' 

Construction has been given to this in numerous cases.^ In addition 
to the provisions made by section 3477 as to the form and execution of a 
power of attorney to receive payment of a claim, the regulations require 
it to sta^te "the number and kind of warrant '^ for payment, "the num- 
ber, date and amount of draft," that it "be dated subsequently to the 
date of the drafts," and they specify the officers before whom it is to be 
acknowledged, somewhat diff'ering from the statute in this respect' 

At common law and in judicial courts an attorney has a lien in many 
cases, not* only on i)aper8 in his possession, but on the fruits of his 
labors. This lien may exist by express contract^ or by common law. lt» 
character, extent, and the remedies arising therefrom or thereon, have 
been much discussed, and considered in valuable elementary works, and 
in many decided cases.^ It is now well settled, that an attorney who 
prosecutes a claim in the Treasury Department and receives a Treasury 
draft issued to make payment thereof has no lien thereon.^ 

And it seems, perhaps, that, in some cases, and under ordinary forms 
of employment, if the attorney will not surrender the draft to his client, 
in order that he may indorse it for payment, the latter may sue the 
United States in the Court of Claims, recover judgment thereon, and, 
thus, secure payment without first paying the compensation due to the 
attorney who originally prosecuted the claim In the Treasury DciMurt- 
ment.^** And under ordinary conditions and the usu^l forms of employ- 
ment, the death of the claimant revokes the power of the af<om€y,even 



renee, Compt. Dec, 13; Walsh's case, /<f., I*i3; Claims- Assignraent caae^A Lawrence, 
Compt. Dec, 36 ; OcliiUree's case, Id., 107 ; Keyher's case, Id,, 287, 305, 33B, 332; In- 
(lorsomcnt case, Id.y 450; Tax-Sale Surplus case, 5 Lawrence, Compt. Dec., 73; 
Judgment-Assignment case, Id.f 107: Grant and Davis' case, /d., 117; Attorney-In- 
dorsement case. Id., 133; Attachment- Rebate case, /d., 184; Zabriskie's case, /if., 415. 

'1 Lawrence, Compt. Dec, 2d ed., App.. Ch. XI, p. 505; Di Ccsnola's cane, 2 Lft^' 
rence, Compt. Dec, 2d ed., 14(5; McAllister's case, 2d., 167; Clift's case, /d., 187; 
Manning's case, 6 Lawrence, Compt. Dec, 1; Creecy's case, Id., 197. 

"1 Lawrenc(\ Compt. Dec ,2d ed., App., Ch. XI, p. 505; Claims- Assignment case, 
3 Lawrence, Compt. Dec, 25, m.; It may be doubtful whether the Regulations cio 
lawfully require more than the statute (Clyde r. United States, 13 Wall., 38; Meigi^i 
lies Adjiidicata case, (> Lawrence, Compt. Dec, 226). ■ 

^Somc of the.se arc referred to in Creecy's case (6 Lawrence, Compt. Dec, 2(M)),»nd 
in Manning's case (/d., 1). 

"KeyHcr's caj*<', 4 Lawrence, Comi>t. Dec, 263; Indorsement case, /d., 459; Jndg- 
nient- Assignment cas«', 5 Lawrence, Compt. Dec, 107 ; Di Ccsnola*scase, 2 Lawrence, 
Compt. Dec, 2d ed., 143; Cliff's case, Id., 187; Creecy's case, 6 Lawrence, Comi»t. 
Dec, 197. 

•oClift's case, 2 Lawrence, Compt. Dec, 2d ed., 187; Kinney's case, 19 Ct. CI.. 671*. 
Buffalo Bayou K. R. Co.'s case, 1(5 /d., 246: Keyser's case, 4 Lawrence, Compt. Der.,^ 
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if given iu express terms, to receive a Treasury draft issued in payment 
of a claim against the United States.^^ 

Ill, There are three questions to be considered by every attor- 
ney who maj' be retained to prosecute in the Treasury Department a 
claim against the United States : 

Firsts By what form of contract, and letter of attorney may his em- 
ployment be secured, his powers adequately given, and his right to com- 
pensation as fully protected as the law permits 1 — 

Secondj What are the initial steps to be taken, and the forms of pro- 
cedure to be pursued to e>ommence and carry on the prosecution : and, 

Thirds Where and what is the law to be studied to secure the allow- 
ance and payment of the claim ? 

It is not now proi)osed to consider these questions at any length, but it 
may be proper to make a few suggestions as to each of them. 

L First, as to the contract of employ>ient, and letter of 

ATTORNEY. 

An attorney retained to prosecute in the Treasury Department a 
claim against the United States, should thoroughly understand the 
principles of law applicable to attorneys in courts, the points of differ- 
ence between these, and the law applicable to attorneys before the ex- 
ecutive departments of the Government, and then he will be i)repared 
to secure a contract and letter of attorney in proper form. The cases 
decided by the First Comptroller in this series of volumes may furnish 
some aid in pointing out by the references therein quoted or cited, some 
of the iources to which he can look for the desired information. Every 
attorney should understand that his professional duties are to be per- 
finrmed in relation to claims against the United States with scrupulous 
fidelity, alike to his client, and to executive officers, with unswerving 
integrity, and that for any failure in either respect, he is amenable, not 
only to his client, but to the officers whose authority he invokes.^' It 
is important that every attorney should receive the proper evidence of 
his employment, of his right to compensation, and of his authority. ^^ 

The following form may be found of some service : — 

<< I, John Smith, of Bellefontaine, Ohio, in consideration of one dollar 
to me paid, and of services to be rendered by John Jone^i*, Attorney-at. 

" Creecy's case, 6 Lawrence, Compt. Dec, 213; HalsteacVs case, 3 /rf., 2M ; Kcyser's 
case, 4 Id,, 295. 

^2 Claim- Agent's case, 5 Lawrence, Compt. Dec, 32; Moyer's case, 1 Lawrence, 
Compt. Dec, 2d e<l., 136; Snbstitut^tl-Attoniey's case, 3 Lawrence, Compt. Dec, 313. 
The National Executive law as to attorneys is referred to in the Introduction to 3 
Lftwreuce, Compt. Dec, XXVII, and cases cited. 

I'Some forms of letters of attorney may be found in the volumes of the First Conip- 
iToHer's Decisions (Moyer's case, 1 Lawrence, Compt. Dec, 2d ed., 126; Safl'onl Sc 
Co-'a case. Id,, 293 ; Di Cesnola's case, 2 Lawrence, Compt. Dec, 2ded., 165 ; McAllis- 
ter's case, Id,, 170; Cliffs case, Id., 187; AgentVSubstitntion case, 4 Lawrence, Compt. 
Dec., 453; Judgment-Assignment case, 5 Lawrence, Compt. Dec, 110,113; Grant and 
Dftvie'caae, Id,, 118; Manning's case, 6 Lawrence, Compt. Dec, 2; Creeoy's case, Id,^ 
197). 

6 LAWR 18 
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law, of Washington City, D. C, in relation to the accounts, claims, de- 
mands, and matters herein mentioned, do hereby retain, employ, appoint 
and constitute, said Jones as my agent and attorney [irrevocable]: [Mc- 
Allister's case, 2 Lawrence, Compt. Dec, 2d ed., 175; Substitute- At- 
torney's case, 3 Lawrence, Compt. Dec.^ 313; Creecy's case, 6 Jrf., 198; 
Manning's case, W., 1.] 

t. To prosecute and secure or endeavor to secure the allowance and 
payment of my claim against the United States of America specified as 
follows: [describes the claim] [and any, and all other accounts, claims, 
or demands which I now or hereafter may or can have against the said 
United States] ; and, 

[ii. To act as my general agent and attorney in relation to all contracts, 
transactions and business, and all accounts, claims and demands of every 
kind official or otherwise, which I have had, or may have with, for, or 
against, the United States, or any officer or officers, agent or agents, 
thereof, and with full power to do all acts, and execute all written in- 
struments of every character as fully as I could personally do myself, 
and with a right to reimbursement for all expenses from time to time 
incun'cd, and to reasonable compensation for all services rendered and 
with all powers, liens, remedies and rights herein or by law given as to 
other claims, comiiensation, warrants, drafts, checks and ordera for the 
payment of money herein mentioned.] 

in. To procure or endeavor to procure, by lawful means the enactment 
of such laws as may be necessary or proper to secure or aid in securing 
the allowance and payment of said claim specified, and any and aU 
others [and in relation to all contracts, transactions, business accounts, 
claims and demands] above mentioned 'y^* and 

iv. To sue for, compromise, adjust and settle said claim specified, and 
all other claims [contracts, transactions, business accounts, claims, and 
demands] above mentioned ; to execute all acquittances, releases, dis- 
charges, and other instruments which my said attorney may deem proper 
as fully as I could personally do the same, and generally to do what- 
ever my said attorney may reasonably deem necessary and proper in 
the premises ; 

V. And my said attorney is authorized, in his discretion, from time to 
time to employ and substitute in his plaee and stead, any other agent 
or agents with like power, authority, duties and liability herein given 
to him ; to revoke such substitutions at pleasure, and to reserve to him- 
self exclusively all powers herein given or to exercise them in connec- 
tion with or to" the exclusion of such substitutes: ** 

vi. And I agr(?e with my said attorney as follows : 

1. To pay him [or, to advance to him] on demand from time to time 
[such sums as may be requisite to pay! the expenses [which may be] 
reasonably incurred for all the purposes herein mentioned; and 

^^A t'oiitract to ]ur>oure lc«;i.slation by the legitimate preHcntation of evidence wA 
argiiiueiit is valiil, but a coutract which stipulators for political iofluouce, or "lobby 
services," either alone, or in connection with other services, is voicl(Trist r. Child,21 
Wall., 441; Stanton r. Enibrey, 9:^ U. S., 558). A contract by legitimate means to 
procur«i legislation for the allowance of a claim, as yet having no legal status, an«ltp 
prosecute such claim when so provided for is valid (Cliffs case, 2 Lawrence, Compt. 
Dec. --id ed.,!"!^?: Grant and Davis's case, 5 Lawrence, Compt. Dec, 117: Creecy's 
case, () Lawrence, Compt. Dec, 211). 

I'This clause seems proper in order that the substitution shall not terminate the 
power of the original attorney, and to give authority to revoke the substitatiua 
(Agents-Substitution case, 4 Lawrence, Compt. Dec, 45".?). 
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2. To pay him for liis services in relation to said claim specified the 
8UIDS following, and at the times following, to- wit : (specify the pay- 
ments) ; and 

3. Tliat my paid attorney shall have a ri^ht to receive and iHiceiptfor 
any and all Treasury drafts or any checks or orders which may be 
issued to make payment of any and all of said accounts, claims, and 
demands, and with a retaining Hen thereon, and a ri;;ht t<» hold the 
same until he is fully paid for all expcnsi^s incurred by him, and all com- 
pensation to which he may be entitled ; and I covenant, warrant, and 
agree with my said attorney, his heirs wiaX legal ii^presentatives, that 
payment of such accounts, claims, and demands by the United States, 
shall only be made by Treasury draft ;^'' and 

4. That my said attorney shall also for his services have a right, contin- 
gent on success in recovering all (»r any ]»ortion 4>f any of the accounts, 
claims, and demands mentioned, and immediately a/trr the money thereon 
has been paid by the United iStates^ to receive and retain one-fourth part 
thereof, and I covenant, warrant, and agree to indorse [an<l deliver to 
my said attorney or his legal representatives] for payment, any and all 
treasury warrants, drafts, checks, and orders, issued to nmke payment 
of any and all said accounts, claims, and demands or parts thereof, and 
to do an}' and all acts and execute all instruments recpiisite to secure 
payment thereof [and that payment shall be made by the United States to 
my said attorney, on or without his inilorsement, of all said warrants, 
drafts che4)ks and orders] and that he shall retain the said sum or sums 

*''Tlie Tiviuiurer of the Tinted Statt'H iimy \my u TreaMury warrant in monet/^ 
tbongli the ^^neral, if not uni vernal, iisa^e is, to pay by Treasury <lraft (McAllis- 
ter's case, :i Lawrence. Conipt. Dee., *id ed., IT*^; Otto's case, 3 Lawn^nee, Compt. 
Dec, 'JUT;. Hut section :'>477 of tht* Kevifu.*d Statutes makes *' absolutely null and 
void ** * ■ • all i»owei-8 of attorney, orders or other authorities for receiving 
l>ayDieut [in money] of any such claim «»r any part or share then-of • • • njj, 
leM they are » • » executed ri//<fr • • * the issuing of a [Ireasury] warrant 
for the payment thereof/* There may be a ([ueHtion how far this covenant may 
operate a^ an estoppel which could bo enforced by injunction (Trist r. Chihl, 21 
Wall., 441 ; Grant and Davis's c.aH4.>, r> Lawrence, Compt. Dec, i:U). As to retaining 
lieitf see Creecy'scase (G Lawrence, C'ompt. Dec.. yo.'V). Thin litn is not ]>n»hibited by 
section 3477 of the Kevised Statutes. There may, however, be a question, whether 
snch lien is, or is not, void on grounds of public policy. The Ntatute contemplates 
the prompt paffMtmt of all Treasury drafts (Kev. Stat., :«)t'>-:Ul.:UvU», 'M\A7 ; Contract- 
Assignment case, 2 Lawrence, (Nunpt. Der.,*2d. eil., IHl ). Then, again, the Govern- 
luent is interested in ihv. jyrompt yiAvwr/i/of (I) lalarirs due to its otlicers, (2) compeu- 
satiou due to ila contractornj aixl {'.\) claims against it generally. Whatever nuiy <lelay 
Bach payments may be reganh'd as pn-Judicial to public inter4*sts, and sahtfi jtopnli 
Buprttan lejc. It is on grounds of this eharacter, that the aKsigiiment of salaries in 
advance of maturity is void at cdnnnoii law (('lainis-As.signnient (-ase, !{ Lawrence, 
Coiupt. Dec, iM). If this princijdo be applicable to a rvtainimj /ic«, then (l)the 
Treasurer may pay a claimant without rrference to an oiit>tan<ling draft (I)i Cesnola's 
COMe, 2 Lawrence, Compt. Dec, -id. cd.. 11*2). or (2) the elaimant may maintain an ac- 
tion in the Court of Claims on a draft in the hands of hi> ait<ini<y. or ili) the t:laim- 
ant may maintain replevin to remviT its possession. In fai-t a vommon-law ntaininy 
lie*, generally gives no right eiilonrable in ciKirts, thoii;r)| .|n ixpi'v.-m-t'nityiwt retaining 
lieu, if not void on grounds of piiblir poliry, may confer riglit^ which 4'ourt^ would 
respect. And there may br adid«'r«'Mr<' in this rcsjuM-t •.i'»todiH"«*n'nt clash's of claim**. 
There may be a reason for the proni})t ii;iyin»'n: of \\\ o^nif/ salaries, and ('J) llloney^^ 
dnt; pnblic contractors, wh:ih won l»l n<»t apply a«» to v:» i onliiiary e^editor^^ «>f tht? 
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which he may be so eutitled to receive, and that he shall have a lieii ou 
the fund arising from said claims on and after payment of the whole or 
any part or parts thereof, for all expenses incurred, and for the pay- 
ment of the compensation to which he may be entitled which shall be 
valid for all purposes, including a right of priority in the distribution or 
disposition of the assets of my estate in case of my decease." 

i}. That every right herein or by law given to my said attorney shall 
continue, notwithstanding my decease, and shall be valid against my 
heirs, legatees, and legal representatives, and that they shall do all acts 
and execute all writings necessary to give effect to and secure such 
rights;'^ and 

6. That in the event of the death of my said attorney his legal repre- 
sentatives il) may elect to render no further services in the premises, 
(2) shall be paid for all expenses incurred, and (3) shall be entitled to a 
reasonable j?ro rata share of the compensation^^ herein agreed upon (4) 
with all the rights and remedies herein or by law ])rovided as fully as 
if my said attorney were in full life, and (5) that I or my legal repre- 
sentatives will use reasonable diligence and care to prosecute said claim 
to a successful result ; and 

^'Section 3477 of the Revised Statutes makes void all assignments of *' any claim 
npon the United States or of any part or share thereof, or interest therein • * • 
and all powers of attorney * ♦ • or other authorities for rMetriUj^jNiym^fil of anj 
such claim or any part or share thereof * * * ^ unless executed ftfter the iua- 
ing of a [Treasury] warrant for the payment thereof." It may be that the Treai- 
urer of tbe United States would not npon the indorsement of the attorney be re- 
<xuired to make payment according to the stipulation included in brackets above with- 
out the indorsement of the claimant. Payment by bim would, however, generally 
be valid by way of estoppel. (Qrant and Davis's case, r> Lawrence, Comp. Dec., 129.) 
But the Statute (Rev. Stat., 3477) does not operate on the/iittd arising from and tiifUf 
the paymait of a clsLim. Hence, it is competent for a client, by contract, to fix the 
rigbt-s of bis attorney to commence in futuro when payment to tbe client is complete, 
and it will be operative eo instanti, and be entitled thence to judicial protection (3 Law- 
rence, Comp. Dec, Introd., XXVII-XLII;* Wylier. Coxe, 15 How., 415 ; Creecy-scaw, 
6 Lawrence, Comp. Dec, 202). In view of these cases it is apparent that the form of 
power of attorney and contract above given creates a lien by a contract which bob 
to the fund for payment of expenses and compensation, and not to the peroonal rt9pcor 
HihUiUj of the original claimant. It is not deemed necessary to add a clause giv- 
ing to the attorney, in addition to bis rights in the fund, tbe personal liabilitif of Un 
claimant ; because, if the latter should in violation of his contract receive and appro- 
priate to his own use the entire fund, one-fourth of it would be received to the lueof 
the attorney, who could recover it in an action for money bad and received, or, if 
necessary-, to avoid the ordinary consetiuences of insolvency, bankruptcy, ordistribn- 
tiou of an estate, he might enforce both payment and priority in equity. 

"* This clause seems appropriate in order that the death of the claimant may not 
revoke the nake4l power of the attorney to receive the draft with a retaining /<« 
thereon. Scftion 3477 of the Revised Statutes does not seem to prohibit the cwt* 
tion of a retaining lien by exprcim conlractj since such lien gives no interest in a cliiiBt 
nor any right to receive payment on any jKirt thereof (Creecy^s case, i^ Lawrencf, 
Couipt. Dec, 20,'), 206). 

"'Tliis provision seems at least proper in order to remove all doubt arising by fort* 
of a ]>rinciple of the common law, annua nee debit um judex non separat, that a claim f<f 
couii)ensation dep«*ndent on preording conditions is not severable (Meigs's KesA4J<'* 
<lioata cas<», Lawrence, Conipt. Dec, 232; Central, &c, Commissioners case, Id.,'&i'* 
.Star Route Attorneys' case, 4 Lawren<e, Compt. Dec, 543; Bunlette's case, 5 /A, *^l» 
n.; Contract-Assignuient case, 2 Lawrence, Compt. Dec, 2d. e<l., 478; Exigency fi*. 
3 Lawrence, Conipt. Dec, 104 ; Knicrson r. JSlater, 22 How., 42. 
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7. That in the eveutof the death of my said attorney, his lepal repi-e- 
seulatires may elect to fully exeeute the purposes of this a^^reemeut 
and power of attorney with all the ri^^hts and remedies accrued or to 
accrue, and with all i>owers, as fully as my said attorney could have if 
in full life ;^ and 

8. That I will, and my legal representative shall, from time to time im- 
mediately after the allowance of each, and all, or any part of said claims, 
the ascertainment of the amount, and the issuing of a warrant for the 
payment thereof, and after the issuing of any draft or drafts for the 
payment thereof, execute, acknowledge and deliver to my said attorney, 
or iu Ciise he then be deceased, to his legal representatives, a pro|>er 
power or powera of attorney duly acknowledged, attested and certilied 
in all resiiect^ in conformity to the statutes and regulations of the ]>ro]>er 
executive department on the subject, and in all respects to the accept- 
ance of the Department of the Treasury and the proper oflicers thereof, 
anthoriziug my said attorney or his legal representatives to indorse my 
name or that of my legal representatives on such dnifts, to i*eceive and 
receipt for the same and for the money thereon payable, and to execute 
all writings and do whatever may be necessary to collect and receive 
payment of such drafts and claims and to execute releases and ac^quit- 
tances therefor as fully as I or my said legal rei)resentatives could per- 
sonally do;'* and 

9. That no ])rovision herein shall be deemed a waiver of any legal 
right which but for such provision my said attorney or his legal i^epre- 
Beutatives would or could have -P 

And I hereby ratify and confirm whatever may be lawfully done by 
virtue hereof. In witness whereof I hereto subscribe m^' name and af- 
fix my seal at Bellefontaine, in Logan County, State of Ohio, this first 
day of March, A. 1). 1885. 

JOnX SMITH. |sEAL.J-'= 
Executed in our jiresence: — 

Two witnesses 

This form is given, not because it is sup[>osed that it will as an en- 
tiretyj be adopted as to any one or more claims, but as containing in 
sabstauce some clauses and conditions which can be em bodied in ai>ower 
of attorney in some cases, and others in other cases, and a few common 
to most — i)Ossibly all — casiis." 

**Tlii(» 8f cms ])r4)]>er to »4*ciire rights in v'lvw of tin* coiiiiiioii-law ]»riii(.'ii>le, that uu 
Agency j^cmerally creates :i ])er80iial trust or coiifi<l(Micc ut leant so far an the ri^ht to 
receive a draft or uioucy i^ eonceriuMl (PecoaiM^l Attorney *h ease. 4 LuwnMice, Conipt. 
Dec., 515; Creecy'n ease, Lawrence, Conipt. l>cc., 197). 

-* TbiH provihion is inserted to meet tlio requiremeniH of nection 3477 of the IkOviHod 
Statutes, andof the Ke^nhition of lheTn>asury I)e)»artnient an to jiowerHof attorney 
to IndorHe and collect Treasury drafth. See 1 Lawrence, Conijit. Dee., JJd c«l., App., 
Ch. XI, p. 50f); ClainiM-AHsi^nnieut ease, M Lawrence, Conipt. l>ec., 25. 

^ ThiK claiiHe is deemed ai»pro]iriate in view of the de<'i8ions of courts to the etlect 
that wlieD an agent *'aecepts the personal credit of the principal, as by an extended 
credit to biin,'* he thereby waives his common-law jirivilege of lien ((/reecy's <"ahe, fi 
Lawrence, Compt. Dec.,2i>7). 

Tor form of acknowledgmtmt s«.»e IJov. Stat., 177S, J<477 : Treasury Regulations — 
1 Lawrence, Compt. Dec, 2d ed., A]»p. (. h. XI, ]>. 5<)5 ; Satford «& Co.'s cast\ 1 Lawrence, 
Compt. Doc, 2d ed,293: Claims- Assignment case, 3 Lawrence, Compt. Dec, 25: Di 
Cesnola's case, 2 Lawrence, Compt. Dec, 2d ed., 105. 

"From July 15, IrWO, to March 24. Ht*5, both tlays inclusive, during the occupancy 
of the office of First Comptroller in the Department of the Treasury of the I'nited 
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The volumes of decisions of the First Comptroller coDtain suggestioDS 
as to powers of attorney executed by (1) corporations, (2) partners, (3) 
legal representatives, and (4) guardians ; the effect of such powers to 
two or more agents, (5) the survivorship of powers, and some other 
cognate subjects. *^ 

II. Of the (I) STEPS TO BE TAKEN, AND (2) THE FORMS OF PEO- 
CEDURE TO BE PURSUED, IN COMMENCING AND CARRYING ON THE 
PROSECUTION OF A CLAIM. 

1. When an attorney is employed to prosecute a claim against the 
United States the first inquiry which naturally presents itself is, to 
what officer is application to be made! This will depend on the ckar- 
a<iter of the claim, and the evidence of a right to payment thereof. If it 
be one in which an act of Congress names the claimant, and authorizes 
payment to him, it may generally' be presented directly to the proper 
Auditor who will examine and adjust it, make report thereof to the 
proper Comptroller, who will certify a balance due to the claimant, on 
which, after registry in the office of the Register of the Treasury, a 
Treasury warrant will issue to the Treasurer of the United States as 
his authority for paying to the claimant or order the sum certified as 
due to him. The jurisdiction of the several Auditors and Comptrollers 
is prescribed by statute, and has been stated in detail in a form readily 
accessible''^ (Lake's case, 3 Lawrence, Compt. Dec., 310). If the claim 

States by the writer, it may be remarked that Id all that time, neither any one, nor 
aH combineil, of the powers of attorney presented in that office, included any con- 
siderable portion of the provisions contained in the form above given. The merits, if 
any, and the demerits of snch form, belong to the writer. It has been prepared with- 
out a model or a guide. 

'^^ (1) As to corporations: Sufford & Go's case, 1 Lawrence, Compt. Deo., 8d ed., 291; 
1 Lawrence, Compt. Dec, 2d ed., App., Cb. XI, p. 505; Claims- Assignment case, 3 Law- 
rence, Compt. Dec., 14, 31 ; Attorney-Indorsement case, 5 Lawrence, Compt. Dec, 
133. 

(2) As to partners : Meyer's case, 1 Lawrence, Compt. Dec., 2d ed., 116 ; Petice's 
case, Id., 136; I Lawrence, Compt. Dec, 2d ed., App., Ch. XI, p. 505. 

(3) As to legal representatives: Meyer's case, I Lawrence, Compt. Dec, 2d ed., 116; 
1 Lawrence, Compt. Dec, 2d ed., App., Ch. XI, p. 505; Bond-Continuance case, 2 Law. 
rence, Compt. Dec, 2d ed., 218; De Bildt's case, 3 Lawrence, Compt. Dec, 184; Tay- 
loe's case, /d., 190 ; Halstead's case. Id., 231 ; Keyser's case, 4 Lawrence, Compt. DeCf 
261 ; Deceased-Claimant's case. Id., 255; Fripp's case, 5 Lawrence, Compt. Dec, 489. 

(4) As to guardians : 1 Lawrence, Compt. Dec, 2d ed., App. Ch. XI, p. 505; /(l,Cb. 
XIII, p. 572; Moyer's case, Id., 116 ; Infant's case, Id., 27. 

(5) As to survivorship : Meyer's case, 1 Lawrence, Compt. Dec, 2d ed., 116; Pearce's 
case, Id., 136. 

(6) Power to collect interest on government bonds: I Lawrence, Compt. Dec, 4i 
ed., App. 571. 

(7) Judgments against the United States not negotiable : Judgment •Assignment 
case, 5 Lawrence, Compt. Dec, 106. 

^This will be found in the first twelve chapters of the Appendix to 1 Lawi«nc«i 
Compt. Dec, 2d ed. pp. 411-559. The Jurisdiction of each Auditor and Comptroller ii 
there given somewhat in minute detail. A reference to this will enable a claimtBt 
to know to what Auditor application should be made for payment of any specified 
claim. 
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be one arising out of transactiouH connected with some branch of the 
public service, it is generally to be presented to the i)roi>er oAicer in 
that branch of the service for his approval, or for reterenee to the 
proper Auditor (Jordan^s case, 3 Lawrence, Compt. Dec, 274; Exami- 
nation-Fee case, 6 W., 22; Secretary McCulloch's case, W., 37). In such 
case, the claim, after proper authorization of payment by special act 
of Congress, or under a general law, may be pai<l directly by a disburs- 
ing officer, who, if necessary, may first ask the advice of the proper 
Comptroller if payment he authorized ((%>lbath\s case, 3 Lawrence, 
Compt. Dec., 280; Otto's case, Z^/., 290; Uheeni's case, Id, 30<j; Con- 
testant's Widow's case, /d., 328). Salaries of many offi*-ers are paid by 
disbursing officers. ^ Others are, and moHt of them may, if necessary, 
be paid by an account stated by the proper Auditor and on a balance 
certified by the proper Comptroller. ^^ It is not expedient now to point out 
more fully, or in detail, the officers to whom application should be made 
in order to initiate or to conduct the proceedings to secure the payment 
of claims. The sources of information on this subject are abundant and 
readily accessible. ^ 

2. The forms of procedure are simple and easily understood. The 
sources of information on this subject are also ample, and readily ac- 
cessible.^ An application to a disbursing officer for payment must be 
accompanied by a voucher showing in proper form, and on proper evi- 
dence, the sum due, and must contain the evidence of payment.^^ An 
application to an Auditor for a statement of an account and rei>ort to a 
Comptroller should generally be in writing, stating the claim of which 
payment is askinl, and accompanied by evidence of its validity.^ 

III. Where and what is the law to be studied to secure 

THE payment of CLAIMS AGAINST GOVERNMENTS. 

A valuable work has recently been published, purporting to give a 
list of English and American Reports, Digests, and Elementary books 

^ Aa to disbiirsiDg officen 8«e 1 Lawrence, Compt. Dec., 2d. e<l., Ch. XV, pp. 59:2- 
646. 

^Senate-Disbarsemeiit caae, 2 Lawrence, Compt. Dec, *id ed., 404; Otto's coae, 3 
LAwrence, Compt. Dec., 296. 

This aabject has been discussecl in the Introduction to I) Lawrence, Compt. Dec, 
XXVI-XXXIU. 

^This sabject has been brieHy noticed in the lutrotlnction to 3 Lawrence, Compt. 
Deo., XXYUI-XXXYI. 

» Act Febraary 22, 1875—18 Stat., 3X\ ; Bendet's case, 1 Lawrence, Compt. Dec, 2d 
ed., 353, ».; Consalar-Draft case, 5 Lawrence, Compt. Dec, 88; Consular- Acconnts 
case, 3 Lawrence, Compt. Dec, 352; Elective-Franchise case, 6 Lawrence, Compt. 
Dee., 173, a.; Commissioners Oath-Fee case, 5 Lawrence, Compt. Dec, 354, n.; Re- 
ceiTer's caae, 1 Lawrence, Compt. Dec, 2d e<l., 365; Evans's case, 2 Lawrence, Compt. 
Dee., 9d ed., 8; Dana's case, /d., 203. 

"Melga's Bee-A^ndicata case, 6 Lawrence, Compt. Dec, 223; 1 Lawrence, Compt. 
Dee., 9d ed., App., Ch. I, p. 425, Ch. XIV,p. 587. 
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ou Euglisli and Aiuerlcau law.^^ It makes no reference to any work on 
tbe Law of Claims, either in connection with International, Execative, 
or Judicial, adjustment or adjudication. In order to ascertain the 
sources of the law in relation to claims, it is to be remembered that 
they consist of many distinct classes. Thus there are : — 
I. Claims by one government on another. 
II. Claims by citizens of one government on another government. 

III. Claims by citizens of one government against citizens or subjects 
of another government. 

IV. Claims by citizens against their own government. These may be 
again sul)divided into various classes. Thus they may arise by reason 
of: 

1. Conventions of their government with another government; or 

2. The civil transactions between such governments; or 

3. The military or naval ox)erations between them ; or 

4. The military or naval operations of a government affecting its own 
citizens; or 

5. The military or imval operations of insurgents within such govern- 
ment; or 

0. The military or naval operations of other governments atfecting 
citizens of their own government; or 

7. A liability created by statute, contract, or otherwise. 

It is not assumed that this classification embraces all claims. Bat it 
may throw some light ou the wide scope of the law of claims, the high 
order of learning, profound study and research required to master it, 
the great importance of the subject, and the necessity' for an elaborate 
treatise thereon, in its historical and legal aspects. Some of the sources 
of information on this subject may be found in ; 

i. The standard works on International and Inter-Stute Law : 

ii. The Treaties {ind Conventions between nations, and especially 
their claims conventions; 

iii. The proceedings of Mixed Commissions for the Adjudication of 
Claims under such Conventions ; '** 



^Tho Lawyei-'s Roforeucc Manual of Law Books and Citations. — By Charles C 
Soule, Boston, 188;J. It may be that tbe lirst attempt to prepare a work distiuctiTelf 
on this subject is that entitled ''The Law of Claims Against Governments, including 
the mode of adjustin^^ them and the procedure adopted in their investigation.— Pub- 
lished by order of tbe Congress of tlie United States of America, Washington: Gov- 
ernment Printiuit Othce, 1875," being House Report No. 134— 2d Session, 43d CongreM. 
February 10, 1875, by William Lawrence, Chiiirman of the Committee on War ClaiBU* 

^ Example.^ of tliese may be found (1) in the proceedings of the Joint CommissioB 
under tlie Convention of July 4, 1868, between the lJnit.ed States and the Republic of 
Mexico (Lawrence, Law of Claims, Ch. X, p. 355) ; (2) in the proceedings of tbe Court 
Commissioners of Alabama Claims (See Senate Ex. Doc., No. 21— 2<l Seas., 44tb Cong., 
being Report from the Secretary of State ♦ * * relating to said Court); (3)iiid 
in the proceedings of the French and American Claims Commission under the Franco- 
American Treaty of June 25, 1880, (See the Final Report of Hon. George 8. Bontwell 
Agent and Counsel of the United States to the Secretary of State, May 10, 18d4.) 
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iv. The official correHpoiidence between the Depurtineut of State of 
the United States and foreign nations; 

V. The Reports of the Coniniittees of Congress ;^^ 

vi. The acts of Congress, and of State legislatures in relation to 
claims, and the mode of providing for their payment ; '^ 

vii. The Judicial Decisions of the National and State Courtis ; 

viii. The Opinions of the Attorneys- General ; 

ix. The Decisions of the Court of Claims; 

X. The six volumes of the Decisions of the First Comptroller in the 
Department of the Treasury ; 

xi. The two volumes of Digests of the Decisions of the Second Comp- 
troller in the Department of the Treasury ; 

xii. The similar sources of information in foreign governments. 

These are only a portion of the sources to be consulted, but it is 
hoped the suggestions made may be found of some utility. 

The same general principles of agency in its relation to the National 
Government, and the same general principles of National-Executive 
Common-Law, are applicable to like conditions in their relations to 
State governments, and county, city, and other municipal corporations. 
These considerations add immensely to the importance of the subjects 
discussed. 

The brief outline above given is submitted for the consideration of 
those who may be interested therein.-'" 

Tbeasuby Depahtment, 

First Comptroller's Office, March 24, I880. 



"•The Committee of Wur Cluini.s wiia tirst organized at the FirNt Sessiou of tlit* 
Forty-Thinl Coii^resB, Decemlior, 1873, with William Lawreiu'e, ChuirmaD. The Ke- 
portA of thiH Committee alone would inak<* at leant two large volumes. The American 
State Papen contain immense volumes of KeportH of Committees of Claims full of 
ralaable information. 

"^These include the system for tin* ailjuritinent of claiuui by Auditors and Comptrol- 
len in the Department of the Treasury of the United States. Their juriMliction is 
pomted oat in the ApiK'ndix to Chapter I to 1 Lawrence, C<mipt. Dec, *^d. cd., 410. 

"^ The following forms may he found of some utility : 

FORM OF AOREEMKNT AXU POWKU OF ATTORXKY FOR CLAI>IH GKNKRALLV. 

Tbia agreement, between John Smith [the attorney] of Washington City, D. C, 
of the first part, and John Jones [the claimant] of Hellefontaine, Ohio, of the st^cond 
part: 

WitneBseth, That said Smith as agent and attorney agrees to take the exclusive 
charge and control of a certain claim which said Jones alleges ho has, or is entitled 
tohavei against the United States of America [describing it], and to prosecute the 
same before any of the (.*ourte of the United States, or before any of the Departments 
of the Oovernment or officers or agents thereof, or before the Congress of the United 
State*, or any Committees thereof, and before any officer, agent. Commission, or Con- 
Tention, which is or may be authori/ed to take cognizance of said claim, or through 
any diplomatic negotiations, or before any one or more or all of thesi' or otherwise ai* 
may be deemed proper. 

And in consideration therefor, na id Jones agrees to pay said Smith n sum equal 
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[forty'] per cent, of the amount which may be allowed on said claim; the payment 
of which and of all expenses incurred, and moneys advanced in the prosecation of 
said claim is hereby made a lien upon the said claim and upon any draft, or order or 
authority to receive money, or evideuce of indebte<lness which may be iaaued thereon, 
and upon all money which may be secured or paid thereon or on such claim. 

This agreement is not to be affected by any services performed by the claimant or 
by any other agents or attorneys employed by him. And said Jones agrees to advance 
and pay to said Attorney from time to time all such sums of money as may be nece*- 
sary to pay all costs and expenses of prosecuting said claim, or incident thereto, and 
of carrying into eifcct the purposes hereof, to execute, from time to time, to the saul 
Smith, such Powers of Attorney and other iustrumeuts of writing, and do all other 
acts and furnish all evideuce which may be convenient or necessary for the sacoessfiU 
prosecution and collection of the said claim. 

Said Jones [the claimant] hereby appoints with full power of substitatioa and 
revocation, said John Smith, of Washington, D. C, his true and lawfal attorney to 
present and prosecut'C said claim as aforesaid until tiniil completion, and said Jones 
agrees to furnish from time to time all evidence necessary or that may be demanded, 
giving and granting to said attorney full power and authority to do and perform 
all and every act and thing whatsoever requisite or necessary to be done in and aboot 
the premises, as fully to all intents and purposes as said Jones might or could do if 
personally present at the doing thereof, with full power in the discretion of said 
Smith from time to time of substitution and revocation, hereby ratifying and con- 
tirming all that said attorney or his substitute, may or shall lawfully do or caoM to 
be done by virtue hereof, and the said attorney, or if he should die, his legal repre- 
sentative is authorized to receive any warrant, draft, check, order or authority for re> 
ceiving money that may be issued in settlement of said claim; also in consideration 
of the obligations assumed on the part of said attorney, this Power of Attorney it 
irrevocable, and any person who may have rights under said Jones shall recognize 
this contract and Power of Attorney, and all rights of said Smith, his sabstitates ind 
legal representatives, allowed, hereby annulling any and all former Powers of Atto^ 
ney, or authorizations whatsoever in the premises. 

In witness whereof. The parties hereunto set our hands and seals this 1st day of 
March, A. D., 1885. 



Executed in presence of: — 

[Two witneene*, who can write, sign here.] 




[8E1L.] 
[8E1L.] 
[9EAL] 



[ Acknowledgment. ] 

ANOTHRR FORM OF POWKR OF ATTORNEY, TO PROSECUTE CLAIM. 

Know all men by these presents, That I, John Smith, of Bellefbataiae; Ohio, do 
hereby constitute and appoiut John Jones, of Washington, D. C.,my Agvataod At- 
torney, to prosecute my claim against the United Stat-es for (describe claim)— 

And I authorize and empower my said Agent and Attorney to prosecate said claiA 
to tinal issue, to compromise, acljust, settle, and collect, the same, and to reoeive sad 
receipt for in ray name or otherwise, any warrant, draft, check, order or aothority fv 
receiving money that may be issued or fonnd due to me by reason of sach olaim ; [sod 
to endorse, assign, or transfer, by the signing of my name, or otherwise, any toch 
warranty draft, check, order, or authority for receiving money] and to do all other law- 
ful acts necessary or proper in the premises. 

Hereby annulling and revoking all former Powers of Attorney, and aatboriiiBf mj 
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said attorney, with full i>ower from time to time of Hiilistitntion ami revocatiou, to 
collect said claim under any law wliirli \», or may lie applicable thereto. 
In witnem whenrof, I her«'iinto Het my hand and K««al thin lirHt day of March 181^5. 

. [SKAL.] 

Executed in presence of witnt'swis. 



[Add acknowlod|;ment.] 

KOUM OF POWKR itV ATTORNKY TO I*I{<KriltK LEITKIIS I'ATKX I'. 

To the IJoMorahhf The CommiMnwiier of I'atrnii*, ll'tiithtnytoii, D. f\ 

SiK : The nnderaignefl having, on or al>ont the l8t day of March, Ir^Ho, nuulr applica- 
tion for L4»tterH Patent for [n«*»cril)e], hmdiy apiHnnt[H] John Smith, i>f Wasliington, 
D. C, hi» [or onr] Attorney, with full |M)wer in hiH diwretion fn>ni timi' to time of 
ralwtitntion and revocation, to proKecnte in the Department of the Interior in all 
conrts [Rev. Stat., 4U11, 4915.] and eltM^when*, aaid application, to make alterations 
and Amendmenta therein, to transact all huHineaa connect4^d therewith, to n'reivi^ the 
patent with a lien* thereon for c<mipen8ation for aervic^a, a4lvancea and expensea, 
hereby revoking all former powera, and agreeing to advance all moneya and do all 
acta fVom time to time nece.^ary to eifect the pnrpoaea hereof, and that, in the event 
of my death or that of my said Attorney, all rights to compt^naation, of lien, and other- 
wise, shall bere8erve<l to hia legal representatives who shall have fnll power in the 
premises. 

Executed at County of State of thia day of IH?-. 

(Inventor'n ^ij^n^ture. ] 

[SKAL.] 

[8KAL.] 

Executed in presence of 
{Two witoenses who writ4*| 



[ Acknowledgment. ] 

FORM OF APPUCATIOX FOR LKTTKRa PATENT AXI> POWER OF ATTORNEY TO PUOSE- 

<:rTE IT. 

To the Commi$8ioiier of PaientM^ L'nited States of Amerka : 

The Application of John Smith of Bellefontainc, I^gan County, State of Ohio, Re- 
spectfhlly Represents, That this applicant has invented a new and useful (Describe 
the invention) which he verily believeH has never l»een known or uaod prior to the 
invention thereof by thia applicant; he therefore prays that Letters- Patent of the 
United States of America may be grante<l to him therefor, vesting in him and his 
legal representatives and assigns the exclusive right to the aame, upon the terms and 
conditions expressefl in the Acts of Congntaa in such cases made and provided; and 
having paid Fifteen D<dlara into th«^ Treasury of the United Statea, and otherwiae 
eomplieil with the requirements of the said Acta: he hereby constitutes and appoints 
John Jones, of Washingtxm, D. C. his aole and lawful attorney [with full power from 
time to time of substitution and revocation] to present and prosecute this application 
for Letters-Patent to final issue, with authority t<i make all auch alterationa thereof 
and amendments thereto as may by aaid attorney be deemed prop«'r or be required ; 
to execnte all instruments, and do all acts which may be necessary- or proper to effect 
the objects hereof, and to receive all Letters- Patent when granted, and to have a 
lien thereon and on all rights conferre<l by such Lettera, for the payments of all com- 
pensation to which said attorney may be entitleil and for his expena« a incurred and 

advanees by him made. 

[Name of Applicant.] 

* A lien maj be enforced on a patent right. Keyser's case, 4 Lawrence Compt. Dec, 
3^, eitiog Ager r Murray, 105 U. S., 12G: Manning's case, 6 Lawrence Compt. Dec, 1 ; 
Creecy'a CAse, /d., 197. 
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ANOTHER HllOUT FORM. 

To the Cominisaioner of Patents: 

Sir : The iindersigDed baviug ou or about the day of , 188 , made appli- 

catiou for Itjtters-patent for an improvemeut in (serial number ), hereby 

appoints John Jones, of Washington, D. C, my attorney, to prosecute said applica- 
tion, to mako alterations and amendments therein, to receive the patent and to trans- 
act all business connected therewith, hereby revoking all former powers. 

Signed at , county of , State of—-, this day of , 188 — . 

, /h pen tor. 

FORM OF POWER OF AlTORXEY TO PROSECUTE PENSION CLAIM. 

Know all men by these i)rcsents, That I, John Jones, of Bellefontaine, Logan County, 
Ohio, by these presents do make, constitute, and appoint John Smith, of Washington. 

D. C, my agent and attorney to prosecute my claim. No. , on iile in the United 

States Pension Office, for Pension under the general laws of the United States, by 
reason of (describe) disability contracted in the service as (describe). Company (de- 
scribe) Regiment (describe) Volunteers, War of 1861, giving and granting to my 
said attorney full power and authority to do and perform all and every act and 
thing whatsoever requisite and necessary to bo done in and about the premises, as 
fully as I might or oould do if personally present at the doing thei-eof, with full power 
Irom time to time of substitution and revocation, hereby ratifying and confirming 
all that my said attorney or his substitute shall lawfully do or cause to be done by 
virtue hereof, and hereby revoking all powers of attorney heretofore executed by me 
[for the reason that (describe if deemed advisable)]. 

My P. O. address is Bollefontaine, Logan County, Ohio. 

In witness whereof, 1 have hereunto sot my hand and seal this 1st day of March, A. 
D., lb«5. 



Tbid instriiincut luiiHt be wituetiHed by two perttouH who can write. 



State of Ohio, 

County of Logan, ««: 

Personally appeared before nie, the undersigned, a (describe office) in and for said 
County and State (name of person applicant) to me well known to be the identicil 
person who signed the foregoing Lett-ers of Attorney, and the same having been read 
over and the contents tlieriiof fully explained to him, he acknowledged the same to be 
his act and deed. In witness whereof I have hereunto set my hand and seal thi« 1st 
day of March, eighteen hundred and eighty-five. 



Note. — To be acknowledged before a Notary Public, Justice of the Peace, Prol»»l« 
Judge, or Clerk of a Court, and returned to John Smith, Militiiry Claim Agent, Wsah- 
hiugton,D. C. 

If acknowledged before a Justice of the Peace, a certificate is reqnired from the 
clerk of a Court of Record having a seal, showing that the Justice is duly aathorixed 
and tha th« signature is genuine. If before a Notary Public or any other officer »o- 
thorized to certify acknowledgments, and who has a seal, no other certifiC4ite iirt* 
quired. 



CHAPTER llj. 

SEPORT OF A COMMITTEE OF THE UNITED STATES HOUSE OF 
SEPRESEHTATIVES ON THE MODE OF CONDUCTING THE OFFICE 
OF THE «HST COMPTROLLER. 

[Honse Report, No. 'itT7r>, Forty-«Mghth Con jp*«»sR, second st'Hsion.] 

CHARGES AGAINST THE FIRST COMPTROLLER [IN TUB 

DEPARTMENT] OF THE TREASURY. 

Makch 3j 1885. — Laid on the table and onioned to lie printed. 

Mr. Hemphill, trom the Committee on Expendituren in the Department 

of JuAtice, Hubmitted the following 

REPORT: 

The Committee an EjrpenditureH in the Department ofJimtice hiving made 
iome investigation into the mode of conducting the office of the First Comp- 
troller of the Treasury, upon charges made against Judge William Late- 
rencCj the head of that Bureau^ make the follou:ing report : 

On October 24, 1884, the New York World publiHhed a letter from 
J. J. Barker, who had a short time before that held a clerkship in the 
Treasnry Department, addressed to the President of the United States, 
in which he charged that illegal accounts of United States court officials 
were ordered to be paid through this Department of the Government 
for large amounts, and that this was knowingly done after the illegality 
of the claims had been discovered, and a promise made by the head of 
the Bureau that they should not be paid. In the letter a number of 
instances were cited in which claims of this character were allowed after 
the attention of Judge Lawrence had been called to them. 

After Congress assembled in December last, Mr. Barker appeared and 
desired to testify before the committee as to the matters charged in his 
letter, and others of a like nature, and he assured the committee that 
the proof of his allegations would not depend upon liis testimony, but 
would appear from the records of the otllce. 

The committee heard his ti»stimony, and the evidence he oft'ered, after 
which Judge Lawrence and his witnesses were heard. 

The charges made consiste<l mainly in the statement that ac^counts of 
the United States district attorneys, marshals, and other ofhcials were 
illegally auditeii and onlered pai<l by the First Comptroller. 

Upon a review of the whole testimony the o^ouimittee is of the opinion 
that the charges are not sust4iined, though in one case, hereafter cited, 
we dissent from the Comptn>Iler\s <*onstruction of the law, and in none 
of them does it appear to the committee that there is sufficient proof to 
warrant the charge of dishonesty on the part of Judge Lawrence. 

In most of the cases cited by Mr. Barker, the rharge grows out of a 
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iliftereiicc in the construction of the law between himself and the head 
of this Bureau; and even if the Comptroller has erred in his decisions 
in any of those eases, he cannot be charged Avith dishonesty if he has 
acted conscit*ntionsly, as we believe he has done. 

One case, hoAvever, deserves special mention, for in this we believe 
the Comptroller has acted upon entirely erroneous principles. 

It is the claim of John A. Siiields, United Staters commissioner for the 
southern district of New York, amounting to $1,498 for taking the proof 
of the accounts of United States deputy marshals for services at the 
elections of 1880 and 1882. 

The Department of Justice very properly requires that the claims of 
these deputies should be proved by the oath of the claimant^before they 
are paid, and the Comptroller decides that the Government mast pay 
for such proof made against itself on the grounds : 

1. That it is not for the benefit of the claimant. 

2. He would receive less than his per diem if he paid this. 

3. In other cases the Government pays such expenses. 

It is, in the oi)inion of the committee clearly error to hold that one 
who has a claim against the Government is not acting for his own bene- 
Ht when he makes the proof necesssiry to secure its payment. That this 
liroof is in the Department regarded as a part of the voucher of the Gov- 
ernment does not divest it of its original character as proof. If the priu- 
ci])le is once established that the Government is to pay not only its debts, 
but all the expenses of proving them, then it would have to pay all the 
expenses of litigation against it, including the fees and commissions of 
attorneys and all other legitimate costs that the creditor may choose to 
incur. This is clearly wrong.* Nor does the fact that the expense of 
proving the claim lessens the per diem of the officer alter the case. He 
accepts the office knowing that this expense is to be borne, and it is a 
part of the contract. The payment by the Government of such expenses 
in other cases does not make the practice right, but rather shows the 
e:^tent to which this erroneous principle has extended. It is fair to say 
that Judge Lawrence found the practice of paying this class of claims 
to exist when he came into the office, dating back probably to 1876, 
and that alter considering the matter he decided that they should be 
paid and cites authorities. 

In conclusion we deem it proper to say that the report we make is 
founded on the records of the office of the First Comptroller and on the 
testimony of the defense. 

The character of the witness, Mr. Barker, for veracity was strongly im- 
peached^ and is such, according to the testimony before the committee, 
that we do not feel warranted in basing any conclusions on his testimouy. 

March 3, 1885. 



* Xotc bijjhf Firiit Comptroller — I. Tho grounds upon which the allownncos inontioned 
were iiiiuh?, are stated iu Oath Drafting case, 6 Lawrence, Comj)t. Dec, i*9, to the 
reasoning of wliich reference^ is respectfully made. It is believed they are conclusive. 
Besides this, coninion fairness reciuires that changes in allowances uf this character 
shall generally b(^ prospertirf — because ofhcers render services on the faith of usages is 
to allowances. Sunday-Per Dieiu case. 5 Lawrence, Conipt. Dec, 3*i<>. And this vietr 
has tht» ^auction of high judicial authority. Kalston's case, 4 Lawrence, Conipt.Dec. 
510. Aiul it has the sancti<m of usage. Clerks'-Investigation case, 3 Lawrence, Conipt. 
Dec, •J.Vi. 

The Supreme Court of the United States has recognized not only the Justict of. 
but has settled, t\u^ pvinrlph, that the common law requires that a chau;;e iu the con- 
8t ruction of a statutt* shall generully only operate pro'^perticeli/j Avheu rights ha^* 
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vested ou tlie faith of an existing interpretation. Thua, county boudn were i/tsueJ 
tinder a statute in MiHsouri. which was declared coast itiitioual by the Supreme Court 
^f that State, but Hubsequi'ntly declared nncoustitutional by the same court. The 
Suiiremo Court of the Tuited iStutes decide4l that boudH pun'ha8c;d after the first de- 
cision and before the latter, wen? valid ; that the rights of holders thereof are to bt* 
determined according to tirst construction : that isuch construction is as to contract 
rights a8 much a part of the ntatute, as the text thereof, and that a change of decisiou, 
is the same in its effect on pre-existing cimtracts, as a re]>ealor au amendment by leg- 
i slative action. Donglass r. County of Pike, 101 U. S. , 677 ; Ea irden r. H<ilden, 15 Ohio 
St. R.20^; 1 Kent. Com. 47'}. The injustice of retroactive legislation, as well as of 
retroactivt* construction, which has thii same effect, has been considenMl in many 
coses to which reference may bo made. 8o it has been held, that a ctuiuty treasurer 
who c<»llected a tax under a statute declared constitutional by the Supreme Court of 
Ohio, couM not be held liable to refund it, whena subseipient decision of the same court 
declared it unconstitutional. Herxberg r. Willey, 13 Washington Law Reporter, *iln 
(April 4, ld':?5— Scot t Law ca-se). Kven if oflicial S4*Tvices rendered on the faith of an 
existing construction may not have the element of constitutional confrncfx/inrfif//. yet 
<ni principles of abstract Justice and reiuum, rights arising thei*efrom should generally 
be respectetl. It has been said that 'Miuestions of salary an* (piestions of contract.** 
BlitchelKs case, If^ (-ourt CI. 281; S«'e MeigsV caw. 4 Lawrence. Compt. liec, iW: 
Claims-Assignment case, 3 Lawrence, Comi>t. Dec, 22. 

II. The ]»ower of the House* of Representatives by a Conmiittee, or otherwise, to 
make every projMjr inquiry for the i)urpoHi' of ascertaining whether a reason exists for 
preferring articles of impeachment against an officer is undoubte<l. This subject has 
been discussed in a pa])er ]>repared by William Lawreiu^e and pn>s4'nted to the Senate 
by Hon. B. F. Butler on the impeachment trial of I'resi<lent Andrew Johnson, nml 
which may be found in the re|K)rts of the trial. So, either House of CongresK may by 
Committee, or otherwise, for the purpose of amending the law, ascertain what con- 
stmction is placed by courts, or executive ofHeers, on statutes. This p<»wer of inves- 
tigation has l)een fully asserted in speeches in the House of Repres4*utativcs by the 
writer of this note. He would not in any respect deny, or call in question the right, 
power, or dut}* of, either the legislative, executive or Judicial departments of the <iov- 
emioent to make every authori/ed investigation. Each of the three gn^at depart- 
ments of Government has its splien? of duty, its field for the exercise of power, but 
beyond this it cannot proi>erly go. This proposition is so universally conceded, and 
80 many authorities have been cited in support of it, that it seems unnecessary further 
to discuss it. Some of theste authoriti(*s will be found in Draft case, 1 LawrtMicot 
Compt. Dec.,l.'>; Id., App.,Cli. xii.,p. iAYJ; Meigs's Kes-Adjudicata case, <> Lawrenec, 
Compt. Dec. 220 and in othtrr crises in these and tln^ internu*diate volumes of the De- 
cisions of the First C<)niptroller. If an iXfcutireitpUvr — ('specially if without experience 
in Congress — should gravely s**t on A)ot an investigation, t<» ascertain what construe- 
tioH is given in tht* Senate or House of Kepres*Miti\tives, to writtt?n niles of legisbitive 
practice, or to the Lfx /*<i;-/i<(mt'/i/«riri, as laid down by JefVerson and Cushiiig and 
other great exi)ouiidei'sof the Coniinnu Law of Legislative Asseuiblics, he would incur 
the hazard of falling into error. The ofiiuion of those having experienee ou the sub- 
ject, and whose duty it is to daily administer such law, would generally Im» niru'e re- 
liable. And if such «'Xt?cutive f»fhcer should make such investigation for the purpo.se 
of innlrHctimj the presid'ug oHie<*rs «>f the two Houses of Congress, «>r the nieiiibers 
thereof, as to their duthtt, it would be without authority, :nid ar. attempted invasion 
of their rights, ])owers and privilegrs, which might pn»i»erl\ Ix* tn':it«'d as such. The 
executive ofllcers of the goveruineut — to use the langnagr of the SnprtMne C'otirt •>!» 
an analogous (|iiestiou — ''liave not the burdtMi of resjkousi bility cast upon them of re- 
vising the Judgments, ct>rrecting tin* siijiposetl mistakes, or annulling the orders of '' 
other departments. l'nite<l States r. .Tones, 1"* How., 0.'». It is believed that this is 
fully proved by the authorities to wliic h ref'erenco is above made. It may with e<iual 
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propriety be said that Doither Cougress Hor any Committee thereof, for any purpose 
«)f instructing or guiding executive otficers in the discharge of their duties, has the 
" burden of reHponsibility cast npon ihem, of revising the judgments, correcting the 
supposed mistakes, or annulling the orders of" executive officers. It may bo pre- 
sumed, therefore, that the learned Committee of Congress, in exprcHsiug an opinion 
in the foregoing Hoport, on a question of law in executive administration, did so with a 
view to change by legislation^ a usage which had existed for fourteen years. For thi9 
purpose, a statement of the existing usage and its supposed wrong to the government^ with- - 
«nit reference to the question, whether the construction given by excative officers waf^ 
clearly right, or clearly wrong, would doubtless have been useful. 

Thus, in the Philadelphia, &c., R. R. Co. r. Stinipson (14 Pet., 448), a part of th^ 
Nyllabus is as follows : 

" Where an act is to be donej * • * upon evidence and proofs to he laid before ^ 
public office f upon which he is to decide, the fact that he has done the act * * * [sprim^^ 
facie evidence that the proofs have been regularly madet and were satisfactory. No othex^ 
TRIBUNAL 18 AT LiBKitTY to re-examinc or controvert the sufficiency of such proofis, wbeiQ 
the law has made the officer the proper Judge of their sufficiency and competency." 

In Martin r. Mott (12 Wheat., tU), it is said : 

'^AVhenever a statute gives a discretionary power to anv person, to be exercised by 
him upon his own opinion of certain facts, it is a sound rale of conBtmction, that tba 
statute constitutes him the sole and exclusive Judge of the existence of thoee faots." 

The recent case of Butterworih v. JJoe, 112 U. S., 67, supports the same view : 

The same principle generally applies when an executive officer is required for pn^ 
poses of exclusive executive administration to decide a question of law. 

It may be assumecl, therefore, that the purpose of the Report above mentioned, in 
discussing and stating conclusions on the question of law therein referred to, was to 
show the necessity of legislation on the subject, though no such purpose ia stated, nor 
is legislation specifically recommended. It would seem that legislation to setUe the 
question and secure uniformity of action may be desirable. 

III. The evidence taken by the Committee was printed, and though it does not ibore 
accompany the Report, extra copies of such evidence were procured, one of whieb 
has been deposited in the Congressional Library, and one in each State library of the 
United States. 

Treasury Department, 

Firnt Comptroller's Office, March 10, 1865. 



riLA^PTEK IV. 

THE CIVIL SERVICE ACT OF JAHUA&T 16, 1883, AKD THE BULES 
AHD BEOULATIOKS PRESCRIBED UKDER ITS AUTHORITT. 

;Cbaiit«T *J7, Statutes at Larse, tuI. 22, p. 403.] 
AN ACT to regalatc and iiiiprovi' tho civil Htrvice of the Unit>e<l States. 

Be it enacted by the Senate and Uoune of Representatires of the United 
Statts of America in Congrens aHsemhtedj That the President is authorized 
to appoint, by and with tlie advice and I'onsent ot* the Senate^ three 
persouH, not more than two of wliuni shall be adherents of the same 
party, as Civil SServic^^ Coinniis.sioner8, and said three commissioners 
shall constitute the Tnited States Civil Service Commission. Said com- 
mis8ioiiei*s shall hold no other oflicial place under the United Stat-es. 

The President may remove any commissioner; and any vacancy in 
the i)08ition of commissioner shall he so tilled by the President, by and 
with the advice and e^>nsent of the Senate, jis to conform to said coudi- 
tions for the first selection of commissioners. 

The commissioners shall each re(;eive a salary of three thousand live 
huudred dollars a year. And each of said (^rmimissioners shall lie i)aid 
his necessary traveling expense-s incurre<l in the discharge of his duty 
as a commissioner. 

Skc. 2. That it shall be the duty of said commissioners : 

FIRST. To aid the President, as he may request, in ])reparing suita- 
ble rules for carrying this act into eflect, and when said rules shall have 
been promulgated it shall be thedutyof all officers of the United States 
in the departments an<l offices to which any such rules may relate to aid, 
in all proper ways, in carrying said rules, and any modifications thereof, 
into effect. 

SECOND. And, among other things, said rules shall provide and de- 
clare, as nearly as the conditions of good admin istrati(m will warrant, 
as follows : 

Firstj for open, competitive examinations for testing the fitness of 
applicants for the j)ublir service now chissilied or to Im» chissified here- 
under. Such examinations shall be ]>riu;tical in their chanu^.ter, and so 
far as may be shall relate to those matters which will fairly test the 
relative capacity and fitness of the persons examined to discharge the 
duties of the service into which they s<H3k to be api>ointed. 

Secondn that all the ofHces, ]>la<'es, and employments so arranged or 
to be arranged in classes shall be lilled by selections ac4*(»rding to grade 
from among those graded highest as the results of such competitive 
examinations. 

Thirdj appointments to tlu» public service aforesaid in the depart- 
ments at VVashington shall be ap]M)rtione<l among the several States 
and Territories and the District of Columbia upon the basis of popula- 
tion as ascertained at the last i»reeeding census. Every application for" 
an examination shall contain, among other things, a statement, under 
oath, setting forth his or iier actual bona fide resi<len(?e at the time of 
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making the application, as well a^ liow louglie or she has been a resident 
of such place. 

Fourth, that there shall be a period of probation before any absolute 
appointment or employment aforesaid. 

Fifths that no person in the public service is for that reason under 
any obligations to contribute to any political fund, or to render any 
political service, and that he will not be removed or otherwise preju- 
diced for refusing to do so. 

Sixth, that no person in said service has any right to use his official 
authority or influence to coerce the political action of any {lerson or 
body. 

Seventh^ there shall be non competitive examinations in all proper 
cases before the commission, when corai>etent x)ersons do not compete, 
after notice has been given of the existence of the vacancy, under such 
rules as may be prescribed by the commissioners as to the manner of 
giving notice. 

Eighth^ that notice shall be given in writing by the appointing power 
to said commission of the persons selected for appointment or employ- 
ment from among those who have been examineid, of the place of resi- 
dence of such persons, of the rejection of any such persons after proba- 
tion, of transfers, resignations, and removals, and of the date thereof^ 
and a record of the same shall be kept by said commission. 

And any necessary exceptions from said eight fundamental provisioDB 
of the rules shall be set forth in connection with such rules, and the 
reasons therefor shall be stated in the annual reports of the conunission. 

THIRD. Said commission shall, subject to the rules that may be 
made by the President, make regulations for, and have control of, sach 
examinations, and, through its members or the examiners, it shall super- 
I'ise and preserve the records of the same ; and said commission shall 
keep minutes of its own proceedings. 

FOURTH. Said commission ma3' make investigations concemiug the 
facts, and may report upon all matters touching the enforcement and 
effects of said rules and regulations, and concerning the action of any 
examiner or board of examiners hereinafter provided for, and its own 
subordinates, and those in the public service, in respect to the execa- 
tion of this act. 

FIFTH. Said commission shall make an annual report to the Presi* 
dent for transmission to Congress, showing it^ own action, the rules awl 
regulatiojis and the excc])tions thereto in foi-ce, the practical effects 
thereof, and any suggestions it may ai)prove for the more effectual ac- 
complishment of the purposes of this act. 

S£C. 3. That said commission is authorized to employ a chief exam- 
iner, a part of whose duty it shall be, under its direction, to act with the 
examining boards, so far as practicable, whether at Washiugtoii or 
elsewhere, and to secure a<3cnracy, uniformity, and justice in all thdr 
proceedings, which shall be at all times open to him. The chief exam- 
iner shall be entitled to receive a salary at the rate of three thousawl 
dollars a year, and he shall be paid his necessary traveling exi)euse8 
inciuTed in the discharge of his duty. The commission shall have a 
secretary, to be iippointed by the*. President, who shall receive a salary 
of one thousand six hundred dollars i)er jinimni. It may, when neces- 
sary, employ a steiio;iraj)her, and n messenger, who shall be paid, wheu 
employed, the former at the rate of one tiiousand six hundred dollars 
a year, and the latter at the rate of six hundred dollai*s a year. The 
commission shall, at Washington, and in one or more places in each 
State and Territory where examinations are to take ]>laee, designat*^ 
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and select a Ruitable uumber of peraoiis, nt>t Ipas than three, in the 
official 8ervice of the United States, residing in said 8tate or Territory, 
after cousalting the head of the department or of!i(;e in which such 
persons serva, to be members of boards of examiners, and may at any 
time substitute any other i)erson.in said service living in such 8tate or 
Territory* in the place of any one so selected. Snch l>oan1s of exam- 
iners shall be so locate<l as to make it reasonably convenient and inex- 
pensive for applicants to attend before them ; and whore there are i)er- 
BODS to be examined in any State or Territory, examinations shall be 
held therein at least twi(;e in each year. It shall be the duty of the 
oollector, postmaster, and other officers of the United States, at any 
place outside of the District of Columbia where examinations are di- 
rected by the President or by said board to be held, to allow the rea- 
sonable use of the public buildings for holding such examinations, and 
in all proper ways to facilitate the same. 

8£C. 4. That it shall be the duty of the Seci*etary of the Interior to 
cause suitable and convenient rooms and accommodations to be assigned 
or provided, and to l;>e furnished, heated, and lighted, at the city of 
Washington, for carrying on the work of said commission and said ex- 
aminations, and to cause the necessary stationery and other articles to 
be supplied, and the necessary printing to be done for said commission. 

Sec. 5. Tliat any said commissioner, examiner, copyist, or messenger, 
or any person in the public service who shall willfully arid corruptly, 
by himself or in co-oi>enition with one or more other ] persons, <lefeiit. 
deceive, or obstruct any person in respect of his or her right of examin- 
ation according t-o any snch rules or regulations, or who shall willfully, 
corruptly, and falsely mark, grade, estimate, or rei>ort upon the exam- 
inatiion or proper standing of any person examined hereunder, or aid 
in so doing, or who shall willfully and corruptly make any false repre- 
sentations concerning the same or concerning the person examined, or 
who shall willfully and corru])tly furnish to any person any special or 
secret information for the puri)Ose of either improving or injuring the 
prospects or chances of any person ho examined, or to be examined, be- 
ing appointed, employed, or promoted, slnill for each such oflense l>e 
deemed guilty of a inis<lemennor, and a])on conviction thori>of, shall be 
puuished by a tine of not less than one hundred dollars, nor more than 
one thousand dollars, or by imprisonment not less tlian ten days, nor 
more thau one year, en* by lH)th snch tine and imprisonment. 

Seo. G. That within sixty <lays after the passage of this act it shall 
be the duty of the Seci'etary of the Treasury, in as near conformity as 
may be to the classification of certain clerks now existing nuder the 
one hundred and sixty-third set;tion of the Revised Statutes, to arrange 
in classes tlie several clerks and persons employed by the collector, 
naval officer, surveyor, and appraisers, or either of them, or being in 
the public service, at their n^spective offices in each customs district 
where the whole number of said clerks and persons sliall be all together 
as many as fifty. An<l thereafter, from time to time, on the <lirection 
of the President, said Secretary shall make the like classification or ar- 
rangement of clerks and persons so employed, in connection with any 
said office or offices, in any other customs district. And, upon like i-e- 
qnest, and for the j^urposcs of this act, paid Secretary shall arrange in 
one or more of sai<l classes, or of existing <-lasses, any other clerks, 
agents, or persons employed under his l)e])artment in any sai<l district 
not now classified: an<l every such arrangement and classification upon 
being made shall be re]>orte<l to the l*resident. 

Second. Within said sixty days it shall be the duty of the Postmaster- 
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General, in general conformity to said one hundred and sixty-third sec- 
tion, to separately arrange in classes the several clerks and persons em- 
ployed, or in the public service, at each post-office, or under any post 
master of the United States, where the whole number of said clerks and 
persons shall together amount to as many as fifty. And thereafter, from 
time to time, on the direction of the President, it shall be the duty of the 
Postmaster General to aiTange in like classes the clerks and persons so 
employed in the postal service in connection with any other post-office; 
and every such arrangement and classification upon being made shall 
be reported to the President. 

Third. That from time to time said Secretary, the Postmaster- General, 
and each of the heads of departments mentioned in the one hundred 
and fifty-eighth section of the Revised Statutes, and each head of an 
office, shall, on the direction of the President, and for facilitating the 
execution of this act, respectively revise any then existing classification 
or arrangement of those in their respective ilepartments and offices, and 
shall, for the purposes of the examination herein provided for, include 
in one or more of such classes, so far as practicable, subordinate places, 
clerks, and officers in the public service pertaining to their respective 
departments not befor«A classified for examination. 

Sec. 7. That after the expiration of six months from the passage of 
this act no officer or clerk shall be appointed, and no person shall be 
employed to enter or be promoted in either of the said classes now ex- 
isting, or that may be arranged hereunder pursuant to said rules, until 
he has passed an examination, or is shown to be specially exempted 
from such examination in conformity herewith. But nothing herein con- 
tained shall be construed to take from those honorably discharged from 
the military or naval service any preference conferred by the seventeen 
hundred and fifty-fourth section of the lievised Statutes, nor to take 
from the President any authority not inconsistent with this act conferred 
by the seventeen hundred and fifty-third section of said statutes; nor 
shall any officer not in the executive branch of the government, or any 
person merely employed a« a laborer or workman, be required to be 
classified hereunder ; nor, unless b^^ direction of the Senate, shall any 
person who has been nominated for confirmation by the Senate be re* 
quired to be classified or to pass an examination. 

Sec. 8. That no person habitually using intoxicating beverages to 
excess shall be appointed to, or retained in, any office, appointment, or 
employment to which the provisions of this act are applicable. 

Sec. 9. That whenever there are already two or more members of » 
family in the public service in the grades covered by this act^ no other 
member of such family' shall be eligible to appointment to any of said 
grades. 

Sec. 10. That no recommendation of any person who shall apply for 
office or place under the provisions of this act which may be given by 
any Senator or member of the House of Representatives, except as to 
the character or residence of the applicant, shall be received or consid- 
ered by any person concerned in making any examination or appoint- 
ment under this act. 

Sec. 11. That no Senator, or Representative, X)r Tenitorial Delegate 
of the Congress, or Senator, Representative, or Delegate elect, or any 
officer or employee of either of said houses, and no executive, judicial, 
military, or naval officer of the United States, and no clerk or employee 
of any department, branch, or bureau of the executive, judicial, or mili- 
tary or naval service of the United States, shall, directly or indirectly) 
solicit or receive, or be in any manner concerned in soliciting or reoeiv- 
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iDg, any asseitsmeut, sabj^cription, or coutribation for any political pur- 
pose whatever, from any officer, clerk, or employee of the ITiiited States, 
or any department, branch, or bureau thereof, or from any person re- 
ceiving an3* salary or compensation from moneyH derived from the Treas- 
ury of the United States. 

Sec. llf. That no person Hhall, in any room or building occupied in 
the discharge of official duties by any officer or employtM^ of the United 
States mentioned in this act, or in any navy-yard, fort, or arsenal, solicit 
in any manner whatever, or receive any contribution of money or any 
other thing of value for any ])olitical ])urpoKe whatever. 

Sec. 13. Xo officer or employee of the United States mentioned in this 
act shall discharge, or promote, or degrade, or in manner change the 
official rankor com])ensation of any other officer or employee, or promise 
or threaten so to do, for giving or withholding or neglecting to make 
any contribution of money or other valuable thing for any ])oliticnl 
purpose. 

Sec. 14. That no officer, clerk, or other |K'rson in the service of tli«' 
Unite<l States shall, directly or indirectly, give or handover to any 
other officer, clerk, or persiui in th(» service of the Uniteil States, or to 
any Senator or Membir 4>f the House of liepresentatives, or Territorial 
Delegate, any money or other valuable thing on account of or to be 
applied to the promotion of any political object whatever. 

Sec. 15. That any person who shall he guilty of violating any pn)- 
vision of the four foregoing secti<ms shall he deemed guilty of a misd«'- 
meaner, and shall, on convi(*tioii thereof, be punished hy a fine Jiot ex- 
ceeding five thousand dollars, or hy imprisonment for a term not exceed - 
iDg three years, or by such fine and imprisonment l>oth, in the diseretion 
of the court. 

Approval, January sixteenth. iss;i. 



AMENDED CIVIL SEKVICE HULE8. 

Id the exercise of the jjower vested in the President by the Constitu- 
tion, and bv virtue of the ITo.Sd se<;tion of the Revised Statutes, and of 
the civil service act approve*! January 1«5, 18S3, the following rules for 
the regulation and improvement of theexe<*utive civil service are hereby 
amended and itromidgated : 

KULK I. 

No person in said service shall use his official authority or influence 
either to c^ierce the political actitMi of any person or boily or to interfere 
with anv election. 

UrLK II. 

ISo iJerson in the public service shall for that reason be under any 
obligation to contribute to any political fund, or to render any political 
service, and he will not be removed or otherwise prejudiced for refusing 
to do so. 

HrLK in. 

It shall be the duty of collectors, postmasters, assistant treasurers, 
naval officers, surveyors, appraisers, and custodians of public buildings 
at places where examinations are to be held, to allow and arrange for 
the reasonable use of suitable rooms in the public buildings in their 
charge, and for heating, lighting, and furnishing the same, for the pur- 
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po8Cf^ of such examinations ; and all other execntive officers shall in 
all legal and proper ways facilitate Auch examinations and the execu- 
tion of these rules. 

Rule IV. 

1. All olticials connected with any ofiice where, or for which, any ex- 
amination is to take place, will give the Civil Service Commission, and 
the chief examiner, such information as may be reasonably required to 
enable the Commission to select competent and trustworthy examiners; 
and the examinations by those selected as examiners, and the work in- 
cident thereto, will be regarded as a i)art of the public business to be 
performed at such office. 

2. It shall be the duty of every executive officer promptly to inform 
the Commission, in writing, of the removal or discharge from thepnblie 
service of any examiner in his office, or of the inability or refusal of any 
such examiner to act in that capacity. 

Rule V. 

There shall be three branches of the service, classified under the civil 
service act (not including laborers or workmen, or officers required to 
be confirmed by the Senate), as follows : 

1. Those classified in the Departments at Washington shall be desig- 
nated " The Classified Departmental Service.'' 

2. Those classified under any collector, naval officer, surveyor, or ap- 
praiser in any customs district, shall be designated *^The Classified 
Customs Service." 

3. Those classified under any postmaster at any ])ost-office, including 
that at Washington, shall be designated ''The Classified Postal Service.* 

4. The Classified Customs Service shall embrace the several customa 
districts where the officials are as many as fifty, now the following: 
New York City, N. Y.; Boston, Mass.; Philadelphia, Pa.; San Fran- 
cisco, Cal.: Baltimore, jVld.; New Orleans, La.; Chicago, 111.; Burling- 
ton, Vt.; Portland, Me.; Detroit, Mich.; Port Huron, Mich. 

5. The Classified Postal Service shall embrace the several post-offioes 
where the officials are as many as fifty, now the following: Albany, N. 
Y\; Baltimore, Md.; Boston, Mass. ; Brooklyn, N. Y. ; Bufifalo, N. Y.; 
Chicago, 111.; Cincinnati, Oliio: Cleveland, Ohio; Detroit, Mich.; In- 
dianapolis, Ind.; Jersey City, N. J. ; Kansas City, Mo. ; Louisville, Ky.; 
Milwaukee, Wis. ; Minneapolis, Minn. ; Newark, N. J. ; New Haven, 
Conn.; New Orleans, La. ; New York City, N. Y.; Philadelphia, Pa.; 
Pittsbiu-gh, Pa.; Providence, R. L; Rochc^ster, N. Y.; Saint Ix>ui8, Mo.; 
Saint Paul, Minn. ; San Francisco, Cal. ; Washington, D. 0. 

0. Whenever within the meaning of said act the clerks and persons 
employed by the collector, naval officer, surve^^or, and appraisers, or 
either of them in any customs district, shall be as many as fifty, any 
existing classification for the Customs Service shall apply thereto, and 
when the number of clerks and persons employed at any post-offioe 
shall be as many as fifty, any existing classification of those in the 
Postal Service shall apply thereto; and thereafter the Commission will 
provide for exannuations tor filling the vacancies at said offices, and 
the Rules will be aj^plicable thereto. 

Rule VI. 

1. There shall be open, competitive examinations for testing the fit- 
ness of ai)plica!its for admission to the service. Such examinations 
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Ahall be practical in their chai*acter, aud, 80 far ha may l)e, shall relate 
to those matters which will fairly test the relative capacity and fitness 
of the persons examined to discharge the duties of the bi*anch of the 
service which thev seek to enter. 

2. There shall, so far as they may he deemcnl useful, be (competitive 
examinations of a suital)1e character to te^t the fitness ot' ]>ei*sons for 
promotion in the service. 

KULE VII. 
• 

1. The general examinations under the first clause of Kulo VI for 
admission to the servire shall be limited to the following subjects: Isr. 
Orthography, pennuuishi]», and copying. 2<l. Arithmetic — fundamental 
roles, fractions, and percentage. M, Interest, discount, and flementii 
of book-keeping and of accounts. 4th. Elements of the English lan- 
guage, letter-writing, and the proper constru4;tion ol* s<»nteiices. 5th. 
Elements of the geography, history, and government of the United 
States. 

2. Pruticiency in any subject upon which an examination shall be held 
shall be credited in gnuling the standing of the peraons examined in 
proportion to the value of a knowledge of such subject in the branch 
or part of the service which the applicant seeks to enter. 

3. No one shull be entitled to l>e certifie<i for appointment whose 
standing u]>on a just grading in the general examination shall be less 
than sixty-five per centum of complete j)roficiency in the tiist three 
subjects mentioned in this rule, and that measui*e of ])roticieney shall 
be cleemed adequate. 

4. For places in which a lower degree of education will sutfice, the 
Commission may limit the examinations t4) less than the five subjects 
above mentioned; but no pei*son sliall be certifieil for sippointment, 
a'mler this clause, whose grading shiill l>e less than an average of sixty- 
five per centum on such of the first three subjects or parts thereof as 
the examination may embrace. 

5. The Commission may idso onler examinations upon other subjects 
of a technical or special chanutter, to test the c«ipiu;ity which may be 
needed in any part of the Classified Service which requin*s peculiar in- 
formation or skill. Examinations hereunder may be competitive or 
non-ctmipetitive, and the maximum limitations <if age contained in the 
twelfth Rule shall not apply to applicants for the same. The applica- 
tion for, and notice of, these special examinations, the records thereof 
and the certification of those found comjietent sliall be such as the 
Commission may provide for. After consulting the head of any De- 
partment or office, the Commission may from time to time designate, 
subject to the approval of the President, the )>ositions then*in for which 
applicants may be required to pass this s])ecial ex&unination. 

Rule VIII. 

No question in any examination, or pn^ceeding jy, or under, the Com- 
mission or examiners, shall call for the expi*ei)sion or diseJosuie of any 
political or religious opinion or afliliation, and if such opinion or aflllia- 
tion be known, no discrimination shall Ih* made by reason thereof by 
the examiners, the Commission or the appointing juiwer. The Commis- 
sion and it^ examiners shall dis(*ountenance all <lisclosun*, before either 
of them, of such ojiinion by or (;one4.M'ning any applic^mt for examina- 
tion or by or concerning any one whose name is on any register await- 
ing appointment. 



298 First Oornptrollev^s OffioCy Treasury Department. 

Rule IX. 

All regular application for tbe competitive examinations for admin- 
8ion to the classified service must be made on blanks, in a form approved 
by the Commission. All requests for Huch blanks, and all applicatioDh 
for examination, mnst be addressed as follows : 1. If for the Classified 
Departmental Service, to the U. S. Civil Service Commission, Wash- 
ington, B. C. 2. If for the Classified Postal Service, to the postmaster 
under whom service is sought. 3. If for ^he Classified Customs Serv- 
ice, to the head of either customs office in which service is sought. All 
officers receiving such a])plications will indorse thereon the date of the 
reception thereof and transmit the same to the proper examining board 
of the district or office where service is sought, or, if in Washington, 
to the Civil Service Commission. 

Rule X. 

Every examining board shall keep such records, and such papers on 
file, and m$ike such reports as the Commission shall require ; and any 
such paper or record in the charge of any examining board or any 
officer shall at all times be open to examination as the Commission shall 
direct, and upon its request shall be forwardcHl to the Commission for 
inspection and revision. 

Rule XI. 

1. Every ap])lication, in order to entitle the applicant to ap])ear for 
examination or to be examined, must state, under oath, the facts od 
the following subjects: 1. Full name, residence, and post-office address. 
2. Citizenship. 3. Age. 4. Place of birth. 5. Health and physical 
capacity for the public service. 6. Right of preference by reason of 
military or naval service. 7. Previous employment in the public serr- 
ice. 8. Business or employment and residence for the previous five 
years. \K Education. Such other information shall be furnished as tbe 
Commission may reasonably require touching the applicant's fitness 
for the jniblic service. The applicant must also state the number of 
members of his family in the public service, and where employed, and 
must also assert that he is not disqualified under section 8 of the civil 
service act, which is as follows : "That no person habitually using in- 
toxictiting beverages to excess shall be appointed to or retained in any 
office, appointment, or employment to which the provisions of this act 
are applicable.^ No person dismissed from the public service for mis- 
conduct shall be admitted to examination within two years thereafter. 

2, No person under enlistment in the Army or Navy of the United 
States shall be examined under the^e Rules, except for some place in the 
Department under which he is enlisted requiring special qualificationSt 
and with the consent in writing of the head of such Department. 

o. The Commission may by regulations, subject to change at any 
time by the President, declare the kind and measure of ill-health, phys- 
ical incapacity, misrepresentation and bad faith, which may properly 
exclude any person from the right of examination, grading, or certifica- 
tion under these rules. It may also provide for medical certificates of 
physical capacity in the proper cases ; and for the appropriate certifi- 
cation of persons so defective in sight, speech, hearing or otherwise, as 
to be, apparently, disqualified for some of the duties of the part of the 
service which they seek to enter. • 
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Rule XII. 

1. Every rofjiihir application must be 8up]>()rt(Ml by pmper certificates 
of good moral clianicter, health, and physical and mental capacity for 
doing the public work, the certificates to l>e in such form and numl>er 
as the regulations of the Commission shall provide; but no certificate 
will be re<ieived whicli is inconsistent with the tenth section of the civil 
service act, 

2. No one shall be entitled to be examined for admission to the Clas- 
sified Postal Service if under sixteen or over thirty -five years qf age, 
excepting messengers, stampers, and other junior assistants who must 
not be under fourteen years of age ; or to the Classified Customs Service, 
or to the Classified Departmental Service, if ,un«ler eighteen or over 
forty-five years of. age; but no one shall be examined for appointment 
to an3' place in the C-lassific*! Customs Servic<» except that of clerk or 
meHsenger who is under twenty-one years of age; but these limitations 
of age shall not a])ply to ))ersons honorably discharged from the mili- 
tary or naval service of the country, who are otherwise duly qualified. 

Rule XIII. 

1. The d»t<; of the recei)tion of all regular applications for the Classi" 
fled Departmental Service shall be entered of reconl by the Coinmis' 
sion, and of all other regular a]>plications by the proper examining 
boards of the district or office for which they aiv made: and apidicants 
when in excess of the number that can be examined at a single exami- 
nation shall, subject to the needs of apportionment, be notified to ap])ear, 
in their order on the i-espective re<^ords. Hut any applicants in the 
several States and Territories for appointment in the Classified De- 
partmental Service may be notified to a)ipear for examination at any 
place at which an examination is to be held, whether in any State or 
Territory, or in Washington, which shall be deemeil most convenient 
for them. 

2. The Commission is authorized, in aid of the apportionment among 
the suites and Territories, to hold examinations at ])laces convenient 
for applicants from different States an<l Territories, or for those exam- 
ination districts which it may designate and which the Presi<lent shall 
approve. 

3. The Commission may, by regulation, provide for dn)])ping from 
any record the applicants whose names have remained thereon for six 
months or more without having been reached in <lue course for notifi- 
cation to be examined. 

KlLK XIV. 

Those examined shall be graded, and shall have their graiie marked 
upon a register after those previously thei^eon, in the order of their 
excellence as shown by their examination papers, except that those 
from the same State or Territ^>ry may be entered upon the register to- 
gether, in the order of relative excellence, to facilitate apportionment. 
Separate registers may be kept of those seeking to enter any part of 
the service in which si)ecial qualifications are requiretl. 

KULE XV. 

The Commission may give a certificate to any person examim^d, stat- 
ing the grade which such person attained, and the proficiency in the 
several subjects, shown by the markings. 
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Ruus XVI. 

1. Whenever any officer baviui;^ the power of appoiutnieiit or eiuploy- 
iiieiit shall so request, tliere shall be certified to him, by the Commission 
or the proper examining board, four names for the vacancy specified, to 
be taken from those graded highest on the proper register of those in 
his branch of the service and remaining eligible, regard being had to 
any right of preference and to the apportionment of appointments to 
States and Tenitories; and from the said four a selection shall be made 
for the vacancy. But if a ])erson is on both a general and a special reg- 
ister he need be certified from the former only, at the discretion of the 
Commission, until he has remained two months upon the latter. 

2. These certifications for the service at Washington shall be made in 
such order as to apportlbn, as nearly as may be practicable, the original 
appointments thereto among the States and Territories and the District 
of Columbia, upon the basis of population as ascertained at the last pre- 
ceding census. 

3. In case the retjuest for any such cei-tification or an3' law or regula- 
tion shall call for those of either sex. persons of that sex shall be cer- 
tified, otherwise sex shall be disregarded in such certification. 

4. No person upon any register shall be certified more than four times 
to the same officer in the customs or postal service, or more than three 
times to any Department at Washington, unless ux>on request of the 
appointing officer ; nor shall any one remain eligible more than one year 
upon any register except as may bo provided by regulation ; but these 
restrictions shall not extend to examinations under clause 5 of Bale 7. 
No person while remaining eligible on any register shall be admitted to 
a new examination, and no person having failed upon any examination 
shall within six months thereafter be admitted to another examination, 
without the consent of the Commission. 

5. Any person api>oiuted to or employed in any part of the clarified 
service, who shall be dismissed or separated therefrom without fault or 
4lelin(piency on his part, may be Rtapi)ointcd or re-employed in the same 
part or grade of such service in the same Department or office, within 
one year next following such dismissal or separation, without further 
examination, or such certification as the Commission may provide. 

Rule XVII. 

1. Every original appointment or employment in said classified serv- 
ice shall be for the probationary period of six months, at the end of 
which time, if the conduct an<l capacity of the person ap]>ointe<l have 
been found satisfactory, the ])robationer shall be absolutely appointed 
or t^mployed, but otherwise be deemed out of the service. 

2. Every officer under whom any probationer shall serve during any 
part of the probation provided for by these rules shall carefully observe 
the quality and value of the service rendered by such probationer, and 
shall report to the proper appointing officer, in writing, the facts ob- 
served by him, showing the character and qualifications of snch proba- 
tioner, and of the service performed by him ; and such reports shall be 
preserved on file. 

3. Every false statement knowingly made by any person in his appli- 
cation for examination, and every connivance by him at any false state- 
ment made in any certificate which may accompany his application, and 
every deception ov fraud practiced by him or by any person in his behalf 
and with his knowledge to influence his examination, certification, orap- 
ix>intment shall be regarded as good cause for the removal or discharge 
of such person during his probation or thereafter. 
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Rule XVI I L 

Eveiy bead of a department or ottice Rhall notify the Comuiissiou of 
the name of every person ap]K>inte<l to, or employe^l in, the classified 
service under him (giving the date of thea])iN)intmentand the designa- 
tion of the office or place) from thos<' examined under the Commission; 
and shall also inform the Commission of the date of any rejection or 
final api)oiiitment or employment of any probationer, and of the pro- 
motion, removal, discharge, resignation, tninsfer, or <leath of any such 
I)er8on after pi*obation. Mvcry head of any office in the postal or cus- 
toms service shall give such information on these subjects to the Boanl 
of Examiners for his oftice as the regulations of the (Commission may 
provide for. 

Ki'Li: XIX. 

There are exci'pted from examinatiini thefoUowing: 1. The confiden- 
tial clerk or secretary of any head of a department or office. 2.*Cash- 
iers of collectoi^. 3. Cashiers of postmastei's. 4. Superintendents of 
money -order divisions in post-offices. .>. The direct custo<lians of mone^' 
for whose fidelity another officer is under official bond an<l disbursing 
ofBcers having the custody of money who give l>onds; but these excep- 
tions shall not extend to any official below the grade of assistant cashier 
or teller. G. Persons employed ex4*lusively in the secret servi<*e of the 
Government, or as translators, or interpreters, or stenographers. 7. 
Persons whose employment is exclusively i)rofcssional. 8. Chief clerks, 
deputy collectors and sui>erintendents, or chiefs of divisions or bui-eaus. 
But no person so excepted shall be either transferred, a])pointed, or 
promoted, unless to some excepted place, without an examination under 
the Commission. Promotions may be made without examination in 
offices where examinations for promotion are not now held, until rules 
on the subject shall be promulgated. 

KlLK XX. 

If the failure of ccmipetent persons to attend and iMM'xamined, or the 
prevalence of contagious <lisease or other suflicient i^iuise, shall make it 
impracticable to supply in due sciison for any appointment the names 
of persons who have ]mssed a competitive examination, the appoint- 
ment may be made of a person who has passed a non competitive exam- 
ination, which examination the Commission may provide for ; but its 
next report shall give the resison for such resort to non competitive ex- 
amination. 

It! LK XXI. 

1. ^o person, unless excepted under Kule It), shall b«* iulmitted into 
the classified civil service, from any phice not within said service, with- 
ont an examination and certification under the rules ; nor shall any per- 
son who has [lassed only a limited examination under clause 4 of Rule 
7, for the lower claswm or grades in the dei>artmental or customs serv- 
ice, be appointed, or be promoted within two years after api)ointmenf, 
to any position giving a salary of $1,(KK), or upwards, without first pass- 
ing an examination under clause 1 of said rule, auii such examination 
shall not be allowed within the first year after api>ointment. 

2. But a person who has passecl the examination under said clause 1, 
and has accepted a ])ositiou giving a salary of $900 or less, shall have 
the same right of promotion as if originally appointed to a iK)sition giv- 
ing a salary of $1,000 or more. 
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3. The Commission may at any time certify for a $900 or any lower 
place in the classified service any person upon the register who has 
passed the examination under clause 1 of Rule 7, if such person does 
not object before such certification is made. 

Rule XXII. 

Any person who ha« been in the classified departmental service for one 
year or more immediately previous, may, when the needs of the service 
require it, be transferred or appointed to any other place therein upon 
producing a certificate fix)m the Civil Service Commission that sucb 
person has ])assed at the required grade one or more examinations, 
which are together equal to that necessary for original entrance to the 
place which wouLi be secured by the transfer or appointment ; and any 
person who has for three years last i)receding served as a clerk in the 
ofiice of the President of the United States may be transferred or ap- 
pointeti to any place in the classified service without examination. 

Rule XXIII. 

The Civil Service Commission will make appropriate regulations for 
carrying these rules into effect. 

Rule XXIV. 

Every violation, by any officer in the executive civil service, of these 
rules, or of the 11th, 12th, 13th, or 14th section of the civil service act, 
relating to political a^ssessments, shall be good cause for removal. 

[Rules 5, 7, 11, IG, 17, and 21 were amended and promulgated, and a 
new Rule, No. 22, was promulgiit^d December 5, 1884 ; former Rule 22 
is now 23, and 23 is Rule 24. Jersey City, N. J., was added to the list 
of classified post-oftices, Rule 5, clause 5, October 6, 1884 ; and New 
Haven, Conn., December 11, 1884. Rules 5. 13, and 16 were amended 
and promulgated January 24, 1885.] 

Special Rule No. 1. 

Any person who was employed on or l>efore the 16th day of January, 
1883, in any Executive Department at Washington in a i>osition not 
included in the classified service in said department, but who was at 
that date exclusively engaged in the duties of a clerk or copyist, and 
who has since been continuously, so engaged, may, in the discretion of 
the hea4l of the department, be treated as within the classified service 
in the department, in a grade corresponding to such duties ; provided 
such i>ersoii has either already pa^ed an examination under the Civil 
Service Rules, or shall pass an appropriate competitive or non-compet- 
itive examination thereun«ler, at a grade of sixty-five i)er cent, or up- 
wards. 

Appn>ved June 12th. 1884. 

Special Rule No. 2. 

Tlie nanie^ of all |>ersi>us who shall have successfully passed their ex- 
amination under the Civil Service Rules previous to July 16, 1884, may 
remain on the Register of |>er8ons eligible for api)ointment two years 
flnom the date of their respective registrations, unless sooner appointed. 

ApprovtHl July 18th, lv^4. 
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Special Rule No. 3. 

AppoiutnieiitH to the 150 ]>lace8 in the PeDsioD Office provided to be 
filled by the act of Jaly 7th, 1884, except so far an they may be filled by 
promotions, must be separately apportioned by the appointing power 
in as near conformity to the second section of the act of January 16th, 
1883, as the need of filling them ])roroptly and the residence and qnali- 
fications of the applicants will permit. 

Approved July 22d, 1884. 

REGULATIONS. 

The Uniteil States Civil Service Commission, acting under the author- 
ity of the Civil Service Act of January 10, 1883, and the rules promul- 
gated by the President, makes the following regulations: 

CHIEF EXAMINER. 

1. The Chief Examiner shall, as far as practicable, except when other- 
wise directed b^' the Commission, attend the examinations held b^' the 
several boanls of examiners. He shall take care to secure iiccuracy, 
uniformity, and justice in all their proceedings, which shall at all times 
be open to him ; but leaving the duty of the examiners, in marking 
and grading those examineil, unimpaired. The Commission will, in its 
discretion, designate one of its own members, or re^piest the detail of a 
suitable person, to supervise examinations whenever deemed needful. 

2. He shall prepare and submit to tlie approval of the Commission 
proper forms and questions, lie shall take care that the rules and reg- 
ulations are complied with, and bring ever^' case of injustice and irreg- 
ularity observed by him to the attention of the Commission. He shall 
take such part as the Commission shall assign him in the work at Wash- 
ington. It shall be his duty to confer, from time to time, with the heads 
of the postal and customs offices which he officially visits concerning 
the regularity, sufficiency*, an<l convenience of the examinations for the 
service under them. 

SECUETABY. 

3. The Secretary shall keep the minutes of the proceedings of the 
Commission and have charge of and be responsible for the safe-keeping 
of the books, records, papers, and other property in its office. He shall 
make the proper certificsition of those eligible for the Departmental 
service. He shall generally conduct the correspondence of the Com- 
mission and i>erform such other appropriate duties as it ma^' assign to 
him. 

BOARD&> OF EXAMINERS. 

4. The general Boanl of Examiners for the Departmental servi<;e shall 
consist of three persons from the Trt»asury Department, two fn>m the War 
Department, one from the Navj* Department, two from the Post-Office 
Department, two from the Interior Department, one from the Department 
of Justice, one from the Department of Agriculture, and such other 
members as the Commission may designate. But any three members 
may be designated by the Commission to constitute the acting Examin- 
ing Board for any examination. 

The secretary of the Board of Examiners for the Departmental serv- 
ice shall keep a record of its proceedings and have charge of its papers. 
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5. lu case of exaniiiiations to be held at otber places than those hav- 
ing: the classified service, the Commission will designate an Examining 
Board for that purpose. 

G. For each post-office, the Board of Examiners shall consist of three 
persons. 

7. The general Board of Examiners for each customs district shall 
consist of two or more persons selected from the office of the collector, 
and one from each of the other customs offices which are subject to the 
rules; but if there be no office subject thereto except that of the collec- 
tor, the three shall be selected from his office. 

8. Three Examiners may serve as a Board for conducting any exam- 
ination; and the Examiners for any customs district will determine 
which three shall hold any examination, taking care that, if an exami- 
nation is wholly or mainly for any office, one or more of the examiners 
from that office shall be on the acting Board. In case of a failure or 
disagreement as to which three shall be the Board for any examination, 
the Commission or Chief Examiner shall designate the local examiners 
who shall serve. In case of the disability or necessary absence of one 
of the three examiners selected, the other two may conduct the exami- 
nation. 

DUTIES OF EXAMINING BOARDS. 

9. Each Examining Board in the postal and customs service shall se- 
lect one of its members to serve as secretary, and it shall be bis duty 
to kee]) a complete record of the proceedings of the Board and of all 
examinations held. He shall also keep the Becord of Applicants and 
Examinations, and the Register of persons eligible for appointment, 
and all other reconls required. He shall have charge of all books and 
papers belonging to the Board and shall be responsible for their safe- 
keeping. On application of the proper appointing officer, he shall cer- 
tify to such officer, in conformity to the rules, the names of the four persons 
of highest grade remaining on the register. He shall also answer all 
proper requests for application blanks, and send due notifications to ap- 
plicants to be examined, and shall give all other notices required to be 
given by the Board. 

10. Xeither the Commissioners nor any Exa^iiiier or other persons serv- 
ing under them shall attempt to control or intluence, in any manner, 
appointments, removals, or promotions; nor can they receive, retain, or 
transmit to a])i)ointing officers any letters of request, certificates, or rec- 
ommendations other than those provided in the application paper; and 
all such unauthorized letters, certificates, and recommendations mnst 
be returneti at once to the person offering or sending them. 

11. Care must be taken by the examiners not to allow such visitors 
as they may admit, nor any conversation or other cause, to obstruct or 
distract those being examined. 

12. Examiners must not disclose for public information, unless by 
consent, the names of those examined, or the grade they obtain. The 
relative standin;» of persons on tht» Itegisters of Eligibles must not be 
disclosed to any ]>erson without the ci)nsent of the C/ommissiou, assnch 
disclosure may work a defeat of the i>uri)ose of the law in excluding 
inliuonce, and in securing the a])pointment of the most worthy. 

13. The Board of Examiners for each oiV\c.^ or district must promptly 
notify the Commission of the need of holding an examination in A\id 
for such office or district, and may appoint the time for the same, but 
subject to any change the Commission may find it neo4?ssary to make for 
the more convenient and effective discharge of its duty to see that the 
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examinations are acimrate, nnifonn, and just. The notice niuHt state 
ander which clanse or clauses of Rule 7 the applicants are to be exam- 
ined, and must, when practicable, be ^iven at least twenty days before 
the time apiMiiiitetl therein for the examinations. 

DUTIES OF HEADS OF OFFICES. 

14. The head of each iK>st-oflice and of each customs office, to which 
the rules are apjdicable, should inform the local Board of Examiners of 
probable vacancies, that examinations for filling them may be held in 
dae season, and (as contemplateil by Rule 18) should promptly Inform 
the Board of Examiners for his office of the name of every person re- 
fonng an appointment or employment, or who shall be api>ointed to or 
employed in the classifieil service under him (giving the date of the 
appointment and the designation of the office or place), and of the name 
of every person rejected or finally a]>pointed or employed after proba- 
tion, including the date thereof, and of the promotion, removal, dis- 
cfaarge, resignation, transfer, or death of t^very such person. 

15. Whenever any officer in the Customs or Postal Service to whom a 
oertilication has been made shall object m writing to any person in such 
certification because of ill-health or physical incapacity, s|)eoifying the 
same, the person so objected to shall furnish such officer, within a rea- 
sonable time, not exceeding three days from time of notice of such ob- 
jection, a ceiiificate of the nearest medical officer of the Revenue Marine 
or Marine Hospital Service, or other physician approved by the secre- 
tary of the Board of Examiners, declaring him physically competent for 
the position sought; in the case of failure to furnish such certificate 
another name shall be substituted in the certification. Such certifica- 
tion shall count as one of the four due such person. All such cases 
shall be reporteil prom))tly to the Commission. 

16. The Secretaiy of the Boanl of Examiners must sign and deliver to 
the applicant objecte<l to the appropriate blank form, addresse4l to the 
proper medical officer or selected physician, for such a)>plicant to take 
to that offi(;er for the pnrimse of pnH'uring the i-e^iuired (certificate. 

EXAMINATIONS. 

17. Notices in writing sh(mld l)e mailed toa]>plicantsforexaniiniitioii 
in the ]M)stai and customs service at least eight days before the exam- 
ination, and they shall clearly specify the ])lace and the time, including 
the hour, of holding the siime. 

18. All competitive examinations for a<linission to the civil service 
8hall be in writing, except that test^ of physical qualities or exi>ertness 
may be added as the Commission shall approve. 

19. The examination sheets will commonly be given out in the order 
of their numbers; each, after the fii*st, being given only when the ap- 
plicant shall return to the examiners the hist sheet taken by him. In 
case of the accidental spoiling of a sheet a duplicate may be given in its 
place. 

20. Not more than ten «|Uestions shall be given in any subject, excejit 
in special examinations. Care shall be taken that the time allotted for 
the examination shall be reasonably sufficient for answering the ques- 
tions. 

In general no conii>elitive examination should occupy more than five 
hours, exce]>t in the <;ase of s])ecial examinations. 

21. The examination papers of each applicant shall be marked only 
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with a number, and hi8 name with his number shall be placed in a 
sealed envelope, which shall not be opened until after his papers are 
marketl. 

POSTAL EXAMTNATIONS. 

22. The examinations for clerks in the Postal Service shall embrace 
suitable questions in the firsts second^ fourth^ and fifth subjects men- 
tioned in clause 1, Bule 7. 

The examinations for carriers shall embi*ace suitable questions in the 
first and second subjects, and in the geography of the fifth. 

Examinations for porters^ pilers, stamp boys, or junior clerics, and mes- 
sengers, or other employes whose work is chiefly manual, may be limited 
to the^r^f and second subjects, including only the four elementary rules 
of arithmetic. 

CUSTOMS EXAMINATIONS. 

23. The examinations for clerks, including storekeepers, in the Cus- 
toms Service shall embrac^e the Ave subjects mentioned in clause I, 
Rule 7. 

Examinations for inspectors shall embrace suitable questions in the 
first, second^ fourth, and geography of the fifth subjects. 

Examinations for night inspectors and messengers may be limited to 
the first and second subjects. 

Examinations for weighers and gaugers shall embrace the ^r«^ and 
second subjects, and such additional practical and theoretical questions 
and tests as the Commission may direct. 

Examinations for examiners may embnice the^r^^, second, and /onrtik 
subjects, and such supx)lementary technical subjects as may be needed 
in each <5a8e. 

Special supplementary boards of examiners will be designated by the 
Commission when needed, and the general regulations for supplement- 
ary departmental examinations shall apply. 

FRAUDS AND MISCONDUCT. 

24. Every Examiner will exercise all due diligence to secure fairness, 
and to prevent all collusion or fraud in the examinations. 

In case the Board of Examiners shall find that any applicant hasmade 
material misrepi'esent^tions of facts for the purpose of securing an ex- 
amination or preference, or has been guilty of bad faith or fraud, either 
during an examination, or in order to cause advantage or. prejudice to 
any appliciint, and also in case prima facie evidence shall be presented 
to the Board of Examiners, that any person on a record is, by reason of 
criminal or infamous conduct, not a fit person to be examined or marked, 
or, if on a register, to be certified, it will be the duty of the Board to 
rei>ort upon the matter fully and i>romptly to the Commission, and the 
marking, grading, or certification of such ])erson may be sus])endt!d 
pending the action of the Commission upon the subject. 

25. Upon such report to the Commission, or such evidence otherwise 
appearing before it, the Commission will make the proper investigation 
and give appropriate direction to the Board of Examiners. 

26. In case a j>erson upon any register shall, by reason of ill health 
or physical incapacity become manifestly disqualified for the service for 
which he or she is registered, the Commission may direct that such per- 
son be not certified: and the Commission must be promptly informed 
by the proper Examining Boards of each case of such disqualification. 
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27. The Gommission will promptly* hear auy expIaDatiou or objectiou 
which the applicaut affected by such 8U8i)ension or refusal of an exam- 
ination, marking, or certification may wish to present, and will facilitate 
any appropriate appeal he or she may make. 

CSBTIPIGATION OF PERSONS DEFEOTIVE IN SIGHT, SPEECH, ETC. 

28. A i)er8on so defective in sight, speech, hearing, or otherwise as 
to be apparently disqualified for some of the duties of the part of 
the service which he or she seeks to enter, ' may, after their names have 
been reached on the register, be placed on certiftcatiou from time to time 
in addition to the proper number of names thereon in the usual course ; 
the nature of the defects to be plainly noted on the certification. 

MARKING AND GRADING. 

29. The examination papers shall, so far as piacticable, be reviewed 
separately by each examiner who takes part iu the marking, and in any 
case of disagreement the average of the markings, to be made on the 
papers by all, shall be the final marking on each question, subject to 
the regulation as to revision. 

30. To determioe the Standing of the applicant in any subject, credit 
each answer in proportion to its completeness and accuracy according 
to regulations prescribed for each subject ; the perfect answer being 
credited 100. Divide the sum of the credits by the number of questions 
npon the subject ; the quotient will be the applicant's Standing in that 
subject. 

31. To determine whether any applicaut has reached an Average 
Standing of 05 per centum in the first two or the first three subjects, 
add the figures marking the applicant's Standing in each ; divide their 
sam by the number of the subjects, and the quotient will be the Average 
Standing therein. 

32. No applicant is entitled to go upon the Begister of those eligible 
for appointment, whose Average Standing upon the first three subjects, 
or such parts thereof as are covered b^^ the examination, is below 05 per 
oentam ; therefore, when the marking hasl>een carried so far as to show 
saoh Average Standing to be below (>5 per centum, it need not be car- 
ried further. If the examination includes no part of the fourth or fifth 
sabject, such Average Standing will be the General Average to be en- 
tered on the Register. 

The following example illustrates these directions: 
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The grade at which the applicant in this case will go upon the Reg- 
ister is, therefore — 

62.2+65+78+67+76.66=348.86. y- =69.77, General Average. 

33. To whatever number of subjects the examination may extend, the 
General Average will be ascertained by dividing the sum of the Stand- 
ings in each of the subjects by the number of subjects. 

34. Every example, though it be a case of dictation, or copying, is 
egarded as a question under these regulations, and, although only a 
portion of the topics included in a subject under Rule 7 is embraced 
in the examination, it will, for the purpose of the marking, be treated 
as a subject. 

COMPLAINTS AND APPEALS. 

35. Complaints which show injustice or unfairness on the part ofaoy 
Examining Hoard, or any one acting under the Commission, will be con- 
sidered by the Commission, and if necessary it will revise the marking 
and grading on the papers, or order a new examination, or otherwise 
do justice in the premises. 

In case Sbuy action of the Commission is desired, the complaint or ap- 
peal must specify particularly- the matter complained of. 

NON-COMPETITIVE EXAMINATIONS UNDEE RULE 20. 

36. In case the necessity shall exist at any office or Department for 
holding a noncompetitive examination under Kule 2i)j the following 
conditions shall be observed : 

The Commission shall be immediately notified of such necessity and 
of the grounds thereof, showing that it is impracticable to supply in dne 
season for any appointment the names of persons who have passed 
a competitive examiuation, b^' reason of the failure of competent persons 
to attend and be examined, or the prevalence of contagions disease, or 
other sufficient cause. 

37. If the Commission shall not disapprove the holding of a non-com- 
petitive examination, the Secretary of the Commission at Washington, 
or of the Examining Board for any post office or customs district, shall 
notify for such examinations an^^ persons whose names may be on the 
record, as applicants for places analogous to those to be filled, and whom 
the exigency of time may allow to be notified, not less in number than 
the vacancies and places to be provided for. 

38. If the number of applicants on the record be insufficient to furnish 
such supply, then the Examining Board, or in its absence the Seo^taiT} 
may notify other suitable persons, nominated by said Board or Secre- 
tary, upon consultation with the head of the office, who, taken together 
witb said regular applicants notified, shall, if practicable, be not less 
in number than four to each place to be filled. The persons selected 
for appointment or employment shall be required to make oath to the 
j)roper application paper, before entering uiK)n their official duties. 

39. The noncompetitive examination shall conform as nearly as pni^ 
ticable, in subjects, questions, and marking, to the competitive exam- 
inations of the same grade ; but no person shall be appointed under 
such non-conipetitive examination whose average standing upon the 
first three subjects, clause 1, Rule 7, or such parts thereof as maybe 
nsed, is less than 6.5 per centum : Provided^ There are those who passat 
or above that grade from whom the places can be filled. 

40. The names of all the persons passing the examination shall be 
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certified to the proper officer, and the existing vacanciies shall be filled 
therefrom ; but no person by reason of such n on -competitive examina- 
tion shall be appointed at any other time than during such exigency or 
to any other vacancy or place. 

41. A record shall be kept by the local Examining Board, and by the 
Secretary of the Commission at Washington, of the persons thus notified, 
examined, and appointed, or employed, and copies of notices and the 
examination papers shall be preserve<l ; and said Board shall, after each 
sacb examination and ap|>ointment, make full rejiort to the Civil Service 
Commission of all the fsicts. 

In case a majority of the Commission may not be present when 'an 
examination hereunder may need to be held at Washington, the same 
may he conducted under the charge of the chief examiner and any twa 
members of the Board of Examiners. 

SPECIAL EXAMINATIONS. 

42. Special Boards of Examiners for special examinations under 
clause 5, Rule 7, for the departmental service, shall be constituted as 
follows : a Board of five members for the Patent Office, and Boards of 
three members each for the State Department, the Pension Office, the 
Signal Office, and the GeologiciU Survey. Each Special Board shall 
mark all the papers of applicants examined for it.s part of the service, 
and shall be subject to the regulations prescribed by the Commission 
for the general Examining Boards as far a^ they are applicable. 

43. Applications for any special examination must be mtide in the 
form prescribed by the (Commission, and must be accompanied by 
certificates as requireil in the case of ordinary applications. The min- 
imum limitations of age shall be the same as those prescribed by Rule 
12 for the several branches of the service, but no maximum limitations 
shall be required except such as the Commission may from time to time 
prescril>e. 

44. Whenever a S[)ecial examination is to be held, notice in writing, 
specifying the time and place of the examination, shall be sent to a 
saitable number of the applicants, in the order of their application for 
the same, in time to allow their attendance. 

45. Each S[)e(ual examination shall include the subjects both obliga- 
tory and optional, approved by the Commission therefor, and no appli- 
cant shall be entered uiK)n any Special Register of Eligibles whose gen- 
eral average upon the obligatory subjects shall be less than 65 per 
centum. Each optional subject shall be marked by itself, and entere<l 
separately upon the register. 

46. A Special Record of Applicants and a Special Register of Eligi- 
bles shall be kept for each part of the service or office requiring special 
examinations; and when the Commission or the ])roper examining 
board shall be notified b^* the «i))pointing officer of a vacancy in such 
office, certification shall be made to him of the names of tlie four persons 
graded highest on the Special Register of Eligibles for the same, or of 
a different unmber when good reasons, ap)>roved by the Commission, 
may require ; and a person may be certified more than twice to the same 
department or office from a si»ecial register, when the Commission shall 
so direct. In case the notice of vacancy' shall (Contain a request for 
persons having a knowledge of one or more of the optional subjects, 
the certification may be made of those graded highest in the subject or 
subjects required. 

47. In case any person whose name stands on both a general and a 
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special register shall be appointed from the former, the CoromisMion 
may, in its discretion, retain him on, and certify him for appointment 
from, the latter. 

48. Applicants on the general Record, and persons on the ireneral 
Register of Eligibles whose application papers claim the special knowl- 
edge required, may be no(ified, and if tbey appear shall be examined, 
as if special applicants ; but no person so examined shall forfeit bis 
right to the general examinations, or lose his place on any Register of 
Eligibles by reason of his special examination. 

49. In case that competent special applicants do not apply, or do not 
appear for a competitive examination after suitable notice, a non-com- 
petitive examination may be held, in as near conformity as may be to 
the regulations proWded for other non competitive examinations for 
admission to the service. 

SUPPLEMENTARY EXAMINATIONS. 

50. Special supplementary- examinations in subjects not enumerated 
in clause I, Rule 7, of which a knowledge is required in the public serv* 
ice, will be held in addition to the general and limited examinations for 
the departmental service, and when an application claims such knowl- 
edge the applicant may, without further application, be admitted to any 
such examination. 

51. Each applicant who has passed the examination in any supple- 
mentary subject shall be placed upon the proper special supplementaiy 
register, provided such applicant has obtained the required grade in the 
general or limited examination, and may also be placed upon the gen- 
eral register according to standing in the general subjects respectively, 
if otherwise eligible. 

52. Whenever any request for a certification shall require persons ac- 
quainted with either of these special subjects, four i)er8on8 standing 
highest on the special supplementary register in the subjects named, or 
a difterent number, as may be ordered, shall be certified. 

53. Special Boards of Examiners for supplementary examinations for 
the departmental service shall be constituted as follows : A boaid rf 
seven persons for the French, German, Spanish, Italian, and S^ndi- 
navian languages ; a l)oard of three persons for each of the following 
subjects: Law, medical science, draughting, stenography (inclnding 
typewriting), telegraphy, and book-keeping. 

Adopted, January 16, 188."). 

TBANSFERS. 

54. Xo person shall be certified for a transfer under Rule 22, except 
on request of the bead of the Department to which the transfer is to be 
made, 8i>ecifying the vacancy to be tilled by such transfer. 

The person to be transferred must furnish to the Commission the 
proof of his having bi»en in the Classified Departmental Service one 
year or more, immediately previous ; and, if he has not already passed 
the irquiivd exsiminatioiu must pass at the general average of 65 or 
over, a non-eomi>etitive examination equivalent to that required for ad- 
mission to the place, or such parts of said examination as he has not 
previously taken. 

Adopt4Ml, Mareh 1\ 1885. 
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GOMMISSIONBBS, OFFIGEBS AND EXAMINEBS. 

Cwnmissi&ners. — Dorman B. Eaton, John M. Gregory, Leroy D. Tbo- 
man. 

Chief Examiner, — Charles Lyman. 

Secretary. — Robert D. Graham. 

Stenographer.^^ohii T. Doyle. 

CferA:.— Charles Fred. Adams. 

Menenger. — Matthew F. Halloran. 

Departmental Examiners^ Washington^ D. C, — William H. Webster, of 
Interior Department, Chairman; A. M. Judson, of Treasury Depart- 
ment, /SSrcr^ary; Theo. L.DeLand, of Treasury Department; Charles O. 
Snow, of Treasury Department ; Oliver W. Longan, of War Depart- 
ment ; John Wilson, of War Department; F. B. Storm, of Navy De- 
partment; F. A. Springer, of Post-Office Department; J. C. Morgan, 
.of Post-Office Department; Weston Flint, of Interior Department; 
, of Department of Justice-; David Bremner, of Agricultural De- 
partment; E. W. Peters, of Agricultural Department; Chas. Fred. 
Adams, of United States Civil Service Commission. 

Special Examiners^ State Department. — Sevellon A. Brown, Theo. F. 
Dwight, Francis J. Kieckhoefer. 

IHBTBUGTIONS TO APPLICANTS WHO WISH TO ENTEB THE UNITED 

STATES CIVIL SEBVICE. 

That part of the executive civil service for which examinations are 
held is designated the Classified Civil Service. It is in three branches, 
Uie Departmental, the Customs, and the Postal Service. (See llule 5.) 

The examinations in each of these three branches of the service are 
so different that no examination for one of them makes a person eligi- 
ble for appointment in either of the others. No person who has been 
examined can, while eligible for appointment, have another examina- 
tion either for the same oflice or for any other office or branch of the 
service without the consent of the Commission. (Rule 10, cl. 4.) 

Who may be examined.— (1.) Only citizens of the Unite<l States of 
the proper age can be admitted to the examinations, and no persons 
habitually using intoxicating beverages can be appointed. (See Civil 
Service act, section 8.) 

(2.) Every one seeking to be examined must first file an application 
npon an official blank. 

(3.) No discrimination is made on the ground of political or religious 
opinions. (See Kule 8.) 

(4.) For limitations of age see Rule IL'. 

These limitations of age referred to do not apply to applicants hon- 
orably discharged from the military or naval service of the country. 

Whebe and how to apply for EXAMINATION.— (1.) The blank ap- 
plication paper for the depaitmental service should be requested directly 
of the Unite<l States Civil Service Commission, Washington, D. C, and 
when filled and sworn to should be returned to the Commission. 

(2.) The application paper for the custom service must be requested 
of the head of the custom ofiice which the applicant seeks to enter, and 
retarned to that officer. 

(3.) The application paper for the i>ostal service must be requested 
of the postmaster at the post-office which the applicant seeks to enter, 
and returned to that postmaster. 

(4.) There is no need of seeking the aid of any memberof Congress 
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or other ioflueutial person to secure an application paper or an examinn 
tion. 

(5.) If on application to the proper officer a blank is not received 
within a reasonable time the fact should be brought to the attention of 
the Commission. 

Examinations and salaries in the departmental service.— 
(I.) Ordinary departmental examinations are divided into two grades, 
the General examination and the Limited examination. 

(2.) The General examination is for admission to places having sal- 
aries from $1,000 to $1,800, or over. The original admissions are 
usually at a salary of $1,000, though some of them are at a salary of 
#1,200. The General examination includes the subjects named in clause 
1, Rule 7. 

(3.) The Limited examination is for admission to places with a salary 
ranging from $720 to $900 inclusive, original admission being com- 
monly at a t^iflary of $900. The Limited examination is much easier than 
the General examination, being mainly con^ned to the subjects nam- 
bered 1 and 2. It may embrace also elementary questions in geography 
and the \\Titing of a letter. As the work in the places reached by this 
examination is chiefly copying, a good handwriting is important to sac- 
cess. 

(4.) A person who has taken only the Limited examination cannot be 
appointed to any place requiring the General examination. (See Sole 
21, clause 1.) 

(5.) Those who pass the General examination, may, if they do not ob- 
ject, be certified for and appointed to the lower places ; but they may 
afterwards be advanced to the higher without further examination. 
(Rule 21, clause 2.) 

(6.) Applicants who have passed the General examination take their 
chance to get at first a $1,200 or only a $1,000 place, as must those who 
have passed the Limited examination take the chance of getting a $900 
place, or only one of the $720 places. 

(7.) The departmeiual examinations, whether general or limited, are 
for all places, above defined, in either of the Departments at Washing- 
ton except the State Department, and there are no separate examina- 
tions for any other Department, except the si)ecial examinations. The 
applicant must remember that tiie examination, if it shows the requisite 
capacity, will only entitle him to be placed on the register of persons 
eligible to appointment, and to be certified, in his turn, to the appoint- 
ing officer when a vacancy shall occur, and when his State is reachedin 
the order of apportionment. 

Special examinations,^(1.) For the places in the departmental 
service where technical, additional qualifications are needed, special ex- 
aminations are held. They embrace but a very small part of the whole 
service. A])plioants for these places should file a special application 
paper, and these examinations may be taken in addition to the general 
or limited examination. (See clause 5, Rule 7.) 

(2.) Special examinations are at present held for the State Depart- 
ment, the Patent Office, the Pension Oflice, the Signal Office, and the' 
Geological Survey. 

(3.) Circulars giving information in regard to the subjects in any one 
of these special examinations will be sent on request to those who ex- 
press a wish to take the same. 

Supplementary bxaminations.— (1.) Besides the si)ecial examina- 

us above mentioned examinations supplementary to the general and 
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limited ezaroinatioDS are open to thoae who have taken the latter aiul 
may be taken on the name day. 

(2.) These examinations are in the French, German, Spanish, Italian, 
and iScandinavian languages, and in law, medical science, drafting, sten- 
ography, type-writing, telegraphy, and lMX)k-keeping. A i>erson pass- 
ing in any one of these subjects is placed u[)on a si>ecial register, pro- 
vided he shall have passed tht* general or limited examinations, and may 
be appointed therefrom. (See Kegulations .M), 53.) 

Examinations and salaries in thk customs service. — (1.) There 
are three grades of examinations in the customs service : 1, for clerks and 
storekeepers, for whom the questicms are about the same in grade as in 
the general examinations for the Departments ; 2, for insi>ectors, em- 
bracing fewer subjects ; 3, for night ins|>ectors and messengers, for 
whom there is yet a lower grade of questions. In some of the offices 
there are special customs examinations, in additional subjects, for gang- 
ers, weighers, and examiners. (See Regulation 23.) 

(2.) The places in the classified customs service give a compensation 
of $900 and upwards, but do not include any place the api>oiiitinent to 
which is made sul>ject to confirmation by the Senate, nor the places ex- 
cepted under Rule 10. 

Examinations and salaries in the postal service. — (1.) There 
are in the post-oftices three grades of examinations : 1, for clerks; 2, for 
carriers, and 3, for {K)rters, the last including various subonlinatB posi- 
tions. The first is the most ditticult and the last is the easiest. (See 
Regnlation 22.) 

(2.) The classified postal service includes all kinds of service at post- 
offices a(M>ve the gi*ade of laborors, and the compensation is too various 
at the different offices for definite statement here. 

The railway mail service is not at present embraced under the rules, 
and applicants for that service cannot therefore be examined for it under 
the OommiKsioii. 

Legal residence. — If the applicant has any doubt as to the place 
of his legal n.*sidence he shouhl consult some competent person on the 
0ab|ect. The law recpiires the oath of the applicant to actual bona fide 
residence. It would not be pro|>er for a commissioner, or any one 
serving under the Commission, to l>ecoinc the adviser of any applicant 
on this question, and no such advice will l»c given. 

Occupation anu business. — It is not enough in the application 
pa|)er to use the wonl agent, clerk, or broker, which gives no idea of 
the kind of business; nor is it satisfactory to state '^ no business,^ merely 
because the applicant has had only household duties. There should be 
a descriptive statement of the business or ocitupation. 

The statements must be true. — Every false statement know- 
ingly made in the application, or connived at in any certificate which 
may accompany it, is good cause, not only for exclusion from examina- 
tion, but for discharge during probation or thereafter. (See Rule 17.) 

No additional certificates. — No n*coinniendations or certificates, 
besides those provided for in the application itself, will be received or 
can be of any use in securing an examination or a certification for ap- 
pointment. (See Hegulation 10.) 

Place of examination. — (I.) The examinations for any customs 
district or for any |K)st office are lield only in that district or office, and 
by the examining boanl thereof, which also marks and grades the pa- 
pers. 

(2.) Applicants fur the departmental service may Ih) examineil either 
at Washington or at any [)lace in the several States more convenient 
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for the applicant where examinations are ordered by the ConiiDission. 
Examinations for the departmental service are occasionally held at the 
same time with examinations for the postal and cnstoms service at the 
cities named in Rule 5. The examination papers are sent to Washington 
to be marked by the departmental examiners. All qaestioDS are pre- 
pared at Washington. 

Time of holdino examinations.— The times of holding castoms 
and postal examinations depend upon the needs of the offices in the 
several branches of the service, and cannot, therefore, be precisely 
stated long beforehand. But these and other local examinations are 
held often enough to supply eligible persons for departmental appoint- 
ments from the several States and Territories. 

Notice of examinations. — (1.) Notice of each examination is sea- 
sonably given to all applicants for the departmental service who can 
properly and conveniently attend it, by the secretary of the Commis- 
sion ; and by the secretary of the proper board of local examiners to 
those seeking to enter the postal or customs service. 

(2.) In case of the inability of the applicant to attend, he will, upon a 
satisfkctory explanation of the facts in writing, receive a notice to at- 
tend another examination. 

(3.) It is important that the applicant at all times keep the Commis- 
sion informed of his or her post-office address. 

Notice of standing. — (1.) Notice of the standing gained, whether 
the applicant passes or not, will be given by the same secretary as the no- 
tice of examination, and as soon as practicable after the papers are marktij 
without any request being made ; but, owing to the many papers some- 
times to l>e marked, several weeks may occasionally elapse before Hie 
notice can be sent. 

(2.) As under Rule 7 and the regulations, the first three subjects 
nameil in clause 1 of that rule (or the parts thereof to which the ex- 
amination extends) are separately marked, th^ standing therein maybe 
either higher or lower than the general average given for all the sub- 
jects. If the average on these three subjects is above tto, the name 
will go on the register of Eligibles, e,ven though the general average 
on all the subjects falls below 65. (See Kegulations 27-35.) 

(3.) No person who has failed on any examination can, within six 
months thoreaftc^r, be admitted to any other- examination without the 
consent of the Commission, in writing. Consent to a re-examination is 
given only where sickness or other disabling cause occasioned the £ul* 
ure. No person dismissed from the service for misconduct can be ex* 
amineil within two years thereafter. (See Rules II and 16.) 

Apportionment and certification. — (1.) The law requires ap- 
pointments to the departmental service to be apportioned to the States, 
Territories, and the District of Columbia on the basis of population, and 
the Commission must make the certifications in such order as to bring 
about such Hpi)ortioiunent. The names for any certification, ai*e, ther^ 
fore, t4iken fn>in the State or States, &c., which have competent ap- 
plicants of the sex and grade required, and which are entitled in the 
order of apportionment. In selecting persons from aState or Territoiy, 
&c., for a certification, the Commission send the names of those stand- 
ing highest in grade on the proiier register for that State or Territory. 

(2.) In view of such facts, it ought to be seen that time Sf^eiit in at- 
tempts to change the onler of these certifications will be lost. Xeither 
the presence ot the ap])licant in Washington nor writing to the Com- 
mission will in the least hasten his certification. 

(3.) No requests or rei*ommendations for certification will be consul 
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ered or regarded, and they will be returned to the sender. (See Kule 
16 and Regulation 10.) • 

Bemoyals and appointments.— (1.) The Commission has no part 
in removals. In api)ointments it has no participation except as herein- 
before explained. It can help no one to get an appointment. It knows 
nothing of any vancancy until it receives from the head of the Depart- 
ment the formal re<inest for a certification to fill it ; and it has nothing 
whatever to do with the choice of the appointing officer from those cer- 
tified. 

(2.) Thereis thisexception, however, in regard to removals. The Com- 
mission will investigate any charge of an alleged removal by reason of 
a refusal to pay an assessment. (Rule 2.) 

"When may an appointment he expected? — (1.) The Commission 
will not attempt to predict the time or probability of an apiK)intment. 
The highest mark possible is KM), the lowest which gives eligibility for 
appointment is 65. Each applicant by his examination practically de- 
cides his own standing, and hence his own chances of an early apiM)iut- 
ment. 

(2.) The time of examination is not considered in making certifica- 
tions, as the highest in grade on the register must be certified firsts even 
though the last examined. Upon strict business principles, the Govern- 
ment insists on the most comi>etent who otfer to work for the salary it 
pays. 

(3.) When any State is reached iu \t» order of apportionment the re- 
quest for a certification may be 1 for females, li for males, 3 for those 
who have passed the limited examination, 4 for those who have passed 
the general examination, or 5 for thone who have passed s<mie one of 
three or four special examinations. There are, therefore, all these con- 
tingencies against the possibility of predicting correctly the particular 
person who may be selected. 

(4.) Neither the Commission nor any one connecteil therewith can in- 
form applicants of their standing as compared with other persons. (See 
sec. 5 of the act.) 

Appointment of women. — (1.) The civil service act and the rules 
make no discrimination in reganl to sex. The examinations ai*e open 
alike to both sexes. 'nTZ 

. (2.) The appointment ottiirer, in his requests for certifications, declares 
whether males or females are desired. The Commission must certify 
from the sex nanied. If the sex is not specified, the highest in grade, 
irrespective of sex, must be certified. 

(3.) Very few females are appointed in either the postal or the cus- 
toms service. 

(4.) In the departmental service less than a sixth part of the appoint- 
ments have thus far been of females; and more than onethinl of those 
examined have l^een of that sex. 

The gkade of applicants not made prnLic. — The Commis- 
sion has no wish, on its own account, to conceal the mai*king of any one, 
bat the injustice and uselessness of making imblic the failures to pass 
the examinations are manifest. The Connnission and examining boards 
will not, therefoi'e, give the standing of ai>))licaiits to strangers. 

Effect of an appointment. — Appli«ints who have accepted an ap- 
pointment, or been tendered one which they fail to accept, are regarded 
as no longer on the n»gister of Eliiijibles or tlie record of applicants. 

Papers cannot nE ketikned. — All ai)]>lication papers and accom- 
panying certificates of vouciiers are a part of the reconls which the civil 
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service act requires the Gominission to preserve, and under no circum- 
stances will the originals be returned to the applicant. 

Commission cannot give advice. — The Commission cannot advise 
persons as to vacancies in the service, nor furnish information as to the 
duties, salaries, course of promotion, or other facts as to positions, ex- 
cept such as may be found in its reports. 

Address all communications to United States Civil Service Commis- 
sion, Washington, D. C. 
March 24, 1885. 



CHAPTER V. 

THE BE0ULATI0V8 OF THE TBEA8UBT DEPARTMEVT DT EELA- 

TIOV TO UEITED STATES BOHDS. 

Tbkasury Dbpartmext. ^ 

Document No. 667. / 

Secretary — L, Jt C\ ) 

Office of the Secretary, 

Treasury Department, 
Waahingtonj D. C, January 2, 1885. 

The following RBauLATiONS iu regard to traHsactioDS with this De- 
partment in United States Bonds are published for the information 
of all concerned, and will supersede all other Regulations on the same 
subject heretofore issued. 

H. Mcculloch, 

Secretary. 
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First Comptroller's 0J^«, Treasury Department. 



BOOTHS OF THE UNITED STATES. 



The origiual issues of bonds of the United States under the several 
authorizing acts of Congress are divided into Coupon and Regis- 
tered Bonds. Of these issues the following are the 

Bonds Outstanding and Bbabing Interest January 1, 1865. 



Title of loan and date of author- 
izing act. 



CuKRENCT 6's, Pacific Kailboad: 
Jnly 1, 1862, and July 2, 1864— 
Kefj^stered 



Denominations. 



II, 000; $5, 000; $10,000. 



Rate of 
interest 



When redeemable or xiay- 
able. 



6 per ct. 



4| per ct. 



FUHDKD Loan of 1891 : 
Jnly 14. 1870, and January 20, 

1871-<:oupon ; $50; $100; $500; $1,000. 

Registered I $50; $100; $500; $1,000; 

$5,000; $10,000; 
$20,000; $50,000. 
CONfiOLB OF 1007: 
JnW 14. 1870, and January 20, i 

im— Coupon $50; $100; $500; $1,000. 4 per Ct 

Registered $50; $100; $500: $1,000; 

$5,000; $10,000; 
$20, 000 ; $50, 000. 
FuNPKD Loan ok 1882 : 
Jnly 12, 1882— Registered 



$50: $100; $500; $1,000; Sperot. 
$10, 000. 



Payable thirty years after 
iasne. (Dates of iasne, IMS 
to 1809.) 



Redeemable after September 
1, 1891. 



Redeemable after July 1. UOT. 



,i Redeemable at the plesraie 
of the Goremment 



The following are the 

Bonds which have Matured and Ceased to Bear Interest. 



Loan 07 1858: 

Jnne 14, 1858 — Coupon 

Registered 

Fives of 1860 : 
June 22, 1800— Coupon . . . 
Registered 



$1,000. 
$5,000. 



$1,000; $5, 000. 
$1. 000 ; $5, 000. 



SlxesOF 1880: 

February 8, 1861— Coupon 

Registered 

Obegon-Wau Loan : 
March 2, 1861 —Coupon 



$1,000 

$1,000; $5,000; $10,000. 



$50; $100; $500. 



Sixes of 1881 : ; 

July 17, and August 5, 1861— ! 

Coupon I 

Registered 

FiVR-TWESTIEfl OF 1862 : 
February 25, 1862— Coupon ..... 

Registered. 



5 per ot... 



5 per ct. 



6 per ct. 



6 per ct. 



Sixes of 1881 : 
March 3. 1863— Coupon .... 
Registered. 

FXVETWEXTIKP OF 1864 : 

March 3, 1864— ResiBtered . 



$50; $100: $500: $1,000 
$50; $100; $500; $1,000; , 
$5,000; $10,000. 

$50: $100 : $500; $1,000. ■ 

$50: $100: $500; $1,000;; 

$5,000; $10,000. ' 



Redeemable after tSUm 
years ftom January 1. 18M. 



Redeemable after ten yesn 
ftrom January 1. 1861. 



Payable after December H, 



ayat> 
1880. 



Redeemable twenty yasn 
fhim July 1, 1861. • 



6 perct... Redeemable after Jnae 10, 

, 1881. 

I 

6 perct...! Redeemable after fire sad 
i payable twenty years tsom 
I May 1, 1862. 



TEX-F0KT1E8 : 

March 3, 18C4— (!oai>on 

Registered. 

FlVE-TWEXTlES OF 1804 : 

June 30, 1864— Coupon 

Registered . 

FlVE'-nVEXTlEH OF 1865: 

March 3. 180^— Coupon . . . . 
RegtHtered . 



$50: $100; $500: $1,000.; 6 perct. 
$50: $100: $500; $1,000; i 
$5,000; $10,000. , 

$100: $500; $1,000; 6 per ct. 
$5,000. 



$50; $100: $500; $1.000.. 5 per Ct. 
$50:$1(K): $.'>00: $1,000; I 
$5,000; $10,000. ! 

$50: $100: $500; $1,000. 6 perct. 
$50: $100: $500; $1,000: 
I5.00U ; $10,000. 



$50; $100: $500; $1,000. 
$50: $100; $500: $1,000; 
$5,000; $10,000. 



6 perct. 



Redeemable after June SO. 
1881. 



Redeemable after flvv sod 
paysble twentv years ften 
November 1, 1864. 

Redeemable after ten sad 
pavable forty vears froB 
March 1, \9U. 

Redeemable after five tad 
payable twentv vears ftwa 
November 1. 1864. 

Redeemable alter Ave tad 
payable twenty vears fttn 
November 1. 1865. 
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Bond* which have Matured and Cea$ed to Bear Interest — Con tinned. 



Title of loan and date of aathor- Th^„^«t^.»i^«. "Rmte of : When redeemable or pa\* 

izingact. DenomlnatloiiB. luusreat. ; able. 



CO!f80LBOPlR65: 
March 3, 1885— Conpon 



I 



npo: 



Reffiateretl. 

Consols of 1867 : 

Karch 3. 1865-4?onpoa 

RegMtered. 



COHBOLSOF 1868: 

March 3. 1865— Conpon 

Ref{latered. 



FUKDBD Loan of 18))1 : 
JoIt 14, 187U, and Jannar}- 20. 
1871— Coapun 



Regiiitered 



SlXBS OF 1881 : 
July 17 and Anjrast 5, 1861, (con- 
tmued nnder Department Cir- 
cnlar No. 42. dat«4 April 11, 
1881)— KeKistered 



BlXU OF 1881 : 
March 3, 1863. (continaed nnder 
Department Cirrnlar No. 42, 
dated AprU 11, 1881) 
ReKintered 



FUKIiXI) LOAX OF 1881 : 

Julv 14. 1870, and January 20, 
1^1, (continued nnder Depart- 
ment Circular No. S2, dated 
May 12. 1881) — Regiatored . . . . 



$50 ; $100 : $500 : $1,000. 6perct. 
$50: $100; $500; $1,000: 
$5.000 : $10,000. 

$50; $100; $500; $1,000. 6 per Ct. 
$50: $100; $500: $1,000; 
$5,000; $10,000. 

$50 : $100 : $500 : $1,000. 6 per ct. 
$500: $1,000; $5,000; 
$10,000. 



$50. $100; $500; $1,000; 5perct. 

$5,000; $10,000. 
$50; $100: $500; $1,000; 

$5,000; $10,000; 

$20,000; $50,000. 



$50 : $100 ; $.'iOO ; $1,000; 3|perct.. 
$5,000; $10,000. 



$50: $100; $500; $1,000; 3| per ct 
$5,000 ; $10,000. 



$50: $100; $500; $1,000: ^)| porct. 
$5,000; $10,000; 
$20,000: $50,000. I 



Redeemable after five and 
payable twenty yeara from 
July 1, 1865. 

Redeemable after Ave and 
payable twenty yeara from 
July 1, 1867. 

Redeemable after fire and 
payable twenty yeara from 
July 1, 1868. 



Redeemable after May 1, 1881. 



Redeemable at the pleaaure 
of the Government. 



Redeemable at the pleaanre 
or the Government. 



Redeemable at the pleaanre 
of the Government. 



COUPON BONDS. 

Coapoii bonds of the United States are payable to bearer, and pass 
by delivery, without indorsement. They are convertible into registered 
bonds of the same loan, but the law does not authorize the t'^nversion 
of registered into coupon bonds. 

Coupon bonds forwarded to the Department for exchange into regis- 
tered bonds should be addressed to the Sbgbetary of the Treasury, 
Division of Loans and Currency. 

There is no expense attending the exchange at the Department; but 
when bonds are sent by express the charges must be paid by the party 
transmitting them. 

FORM OP LETTER FOB CONVERSION OF COUPON BONDS INTO REGIS- 
TERED BONDS. 

, , , 18—. 

Hon. Secretary of the Treasury, 

Wa^hingtonj J). C, 

Sir: Herewith I send 8 U. S. coupon bonds of the act of July 

14, 1870, [)er cent, loan of ; which please exchange into reg- 
istered bonds ill the name of . 

Please send the new bonds to the subscribed address. 

Mail checks for the interest to , , . 



Very respectfully. 
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REGISTERED BONDS. 

• 

Registered bonds of the United States differ from coupon bonds in 
the following respects, namely: (1) They have inscribed or expressed 
upon their face the names of the parties who own them, denominated 
'payees ; (2) they are paj^able only to nuch payees or their assigns ; and 
(3) the property or ownership in them can be transferred only by as- 
signment. For the purpose of assigning them, there are forms printed 
on the backs of the bonds, together with directions to be followed in 
the execution of such assignments. 

A ledger aecount is opened in the Department with each holder of 
one or more registered bonds ; and in this account each bond is fnlly 
described. All recognized transfers must be made upon the loan-books 
in the Office of the Register of the Treasury. 

ASSIGNMENT OF BONDS. 

The directions printed on the backs of the bonds should be carefully 
followed in the execution of assignments, and the name of the assigaee 
should be written plainly in the spaee left for that purpose. Assign- 
ments must he dated and properly acknowledged. 

If a bond is to be divided among two or more parties, their names 
and the amount to each should be stated in the assignment. If only a 
part of a bond is assigned, a new issue for the remainder will be made 
to the former x)ayee of the whole bond: Providsd^ however^ That the 
amount assigned shall correspond with one or more of the denomina- 
tions in which the bonds are issued. 

Registered bonds should not be assigned in blank, as such assign- 
ment would make them payable to bearer and render them available to 
any holder thereof; in other words, under an assignment in blank the 
title to the bonds would pass by delivery. 

A detached assignment should never be resorted to, except when the 
blank form for an assignment which is printed on the bond shall hare 
been already used ; and in this case only when there shall not be suffi- 
cient space on the back of the bond for another assignment. 

The payee should sign his name to the assignment as the name is 
written on the face of the bond. If the bond be issued to a firm, the 
assignment must be subscribed in the name of the firm by a member 
thereof who shall be possessed of authority to sign for the firm, of 
which authority the officer witnessing the signature must be satisfied; 
if issued to joint owners, co-trustees, executors, administrators, or guar- 
dians, each person must sign for himself; if to a corporatiou or com- 
pany, the official character of the person executing the assignment, and 
the authority of such person to dispose of the bond or bonds in qaes- 
I, should be duly verified by vote or resolution of the board of direc- 
iS the corporation or company, certified under its seal. Where 
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such officer is authorized by virtue of his office to execute the assigu- 
meut, a certificate, under seal, of this fact and of his election to the 
office, and that he still holds and exercises such office, must be furnished, 
together with a certified copy of the charter or by-laws of such corpora- 
tion or company, showing the authority claimed thereunder. 

All such evidence of authority will be phiced on file in the Department, . 
and if general and permanent in its character, need not be reproduced 
in subsequent transactions under the same power, if proper reference be 
made thereto. 

ASSICfNMENTB BY RBPRESENTATIYES AND SUCOESSOBS. 

In case of death or successorshi)), the representative of the deceased 
person, or the successor, must furnish official evidence of such decease 
or successorship, and of his own appointment, authority, or power. An 
executor or administrator may assign bonds standing in the name of the 
deceased person in whose stead such exe(;ntor or administrator shall be 
acting. Where there are two or more legal representatives, all must 
unite in the assignment, unless by a decree of court or testamentary 
provision some one or more of them is or are designated and empow- 
ered to dispose of the bonds. If the bonds had been held by the de- 
ceased in the capacit^^ of a fiduciary or trustee, a court having jurisdic- 
tion must api)oint ' a successor, who should execute the assignment in 
order to secure the transfer or payment of Jthe bonds. 

An executor, administrator, trustee, guardian, or attorney cannot 
assign bonds to himself, unless he be specially authorized to do so by 
a court i>ossessing jurisdiction of the matter. 

FOREIGN SUCCESSORSHIP ASSIGNMENTS. 

Where a payee, at the time of his death, was a resident of a foreign 
countr}*, the party claiming to direct and execute the transfer must 
furnish an exem])lified copy of the will or other instrument conveying 
the requisite authority, duly certified under the hand and seal of the 
proper officer, atteste<l by the certificate of a United States minister, 
charge, oonsul, vice-consul, or commercial agent, or, if there be none 
such accessible, (which fact shall, in such case, be certified,) by that of 
a notary public, to the effect that such exemplified copy is executed 
and granted by the proper tribunal or officer, and is in due form and 
according to the laws of that country. The assignment should be exe- 
cuted as hereinbefore directed. 

ASSIGNMENTS BY ATTORNEY. 

Persons entitled to assign bonds may appoint for that purpose an 
attorney, who, by virtue of the authority' so conferred, can execute the 
assignment in the same manner as pmvided for the constituent. 

No officer of the Treasury of the United States should be selected 
as such attorney. 

Powers of attorney authorizing the assignment of bonds should be 
sent, for record, to the Register of the Treasury. 
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form op power op attorney. 

Know jlll men by these presents : 

That L . do hereby appoint my attorney 

to a^cU^ni uny And all United States bonds now standing {or which may 
kert*\'^er ttitmd in my name on the books of the Treasury Department, 
gmntin;^ to said attorney fall power to ap])oint one or more substitutes 
tor cojkc pcrpcee^ h^n^by ratiMng and confirming all that may be law- 
felly doat^ by vimie hereof. 

W:^w^s^4 aiy h;uid ami seal this the day of , A, D. 18 — . 

. [seal.] 

Eiet!awtt bisi!»>r« me this the day of , A. D. 18 — . 



tfivia^ 



>\ > rs. — r-i "m TvnJiiHl :n accordance with instructions contained on page 12 nnder 

FOKX OF AUTHORITY BY RESOLUTION. 

JkT .^ rt*guJar meeting of the board of directors of the 



^ af * • held , 18 — , it was, on motion. 



•• Situi'^L That A. B., president, and 0. D., cashier, are, or either 
x>f rbem is* hereby anthorized and empowered to assign any and aU 
I'tiJte^l Statetsi lK>nds now standing {or which viay hereafter stand) in the 
name of this bank [or institution]." 

I oerti^ that the above is a true copy from the minutes. 

Secretary of the Board. 

N«.'rK.--rhi» r%^sidIltion should be certified by some officer of the institution otha 
ch.in th«^ ou^" empowered to assign the bonds. 

It i* reoi>uimended that resolutions be adopted only at regular meet 
iu^ But when passed at a special meeting, the certificate may be 
a* fi»lU>ws: 

We ivrtity that at a special meeting of the board of directors of 

^ duly held at , on the day of , at — o'clock 

^ X,^ IS— ^ the foregoing resolution was adopted, and is now in Aill 

And we certify* that notice was duly given, personally, to all the mem- 
bers of the said board of directors of the time and place of said meetingi 

^d of the object thereof, for more than days prior thereto, and 

in time to enable all to attend said meeting ; and that at such meeting 
^^ held a tiuorum of all the members of said board was present and 
v\ite<l tbr the adoption of said resolution. ' 

FORM OF AUTHORITY UNDER BY-LAWS. 

^t tUo annual meeting of the stockholders of the — — — 

^ of , 1 held , 18—, was duly 

(I priMftident, and was duly elected cashier ; and s& 

jhf^y nro jointly or severally empowered by the by-laws (a certified 
i>f which is hereto annexed) to sell and assign any and all United 
4 lu)ndN now standing {or which may hereafter stand) in the name 

la Iwnk [or institution]. 

, Secretary. 

bMik or iuiititution.l 
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AGKNOWLRDGMBNTS 

Of assignmeDts, when uot made at this Department, mast be made 
either before an assistant treasurer of the United States, a United 
States judge or district attorney, clerk of a United States court, col- 
lector of customs or internal revenue, or president or cashier of a na- 
tional bank. 

A notary public is authorized to take acknowledgments only on the 
Pacific Railroad bonds and on the 3 per cent, bonds of 1882. The wit- 
nessing officer should ap])end his official title and affix his seal of office, 
if he have one ; if he have no seiU of office, he should certify such to 
be the fact. The president or cashier of a national bank must append 
the title and affix the seal of the bank. The impress of the seal must 
in every case be made upon the bond. 

FOREIGN ACKNOWLEDGMENTS 

May be made before a Uniteil States minister, charg6, consul, vice- 
consul, or commercial agent. A notary public, or other competent 
officer, in a foreign country may take acknowledgments; but his offi- 
cial character and jurisdiction must bo properly verified.* The official 
seal, where there is one, should in all cases be affixed, as per forego- 
ing direction ; and where there is none, this fact should be made 
known and attested. 

EXECUTION OF POWERS. 

Powers of attorney for the transfer of bonds must be acknowledged 
in the presence of some one of the officers authorized to take acknowl- 
edgments of assignments ; and where such officer has an official seal, 
it must be affixed ; where he has none, he should so state. 

POWERS OF SUBSTITUTION 

Must be executed and acknowledged in the same manner as powers of 
attorney, and should likewise follow the same general form. 

TRANSMISSION OF BONDS. 

When registered bonds are properly assigned, they should be trans- 
mitted to the Register of the Treasury for re-issue, and should be ac- 
companied by a letter of explicit instructions, stating the amount 
enclosed, the loan to which the bonds belong, the denominations of 
the bonds desired in exchange therefor, the name and residence of each 
assignee and the post-office address to which it is desired the interest- 
obecks shall be mailed. 

When bonds of different loans are forwarded in one remittance, a 
separate letter of instructions should accompany the bonds of each 
loan. 



* See nnder head *' Foreign suooessorship aHsignmenta/' page 319. 

6 
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When coapon and registered bonds are transmitted at the same time, 
the former should be sent to the Secretary of the Treasury and the latter 
to the Kegister of the Treasury. 

FORM OF LETTER TBANSMITTINO BEaiSTEBED BONDS FOB TBAN8FBB. 

Hon. Kboisteb of the Tbeasuby, 

Washington^ D. (7. 

Sib : Herewith you will receive $ U. S. registered bonds of the 

per cent, loan of , which please transfer, as per assignment, 

to , of , . 

Please send the new bonds to the subscribed address. 

Mail checks for the interest to , , — . 

Very respectfully, 



NEW bonds. 

Begistered bonds received for transfer are cancelled, and new bonds 
in their stead are issued in the name of the assignee. These bear iu* 
terest from the first day of the quarter or half-year (as their intere^ 
term may run) in which the transfer shall have been made. As a rale 
returns are made on the same day that the bonds are received, and 
made invariably by registered mail, unless otherwise instmoted. 
When bonds are sent, or returned, by express, the entire expense 
thus incurred must be borne by the party desiring the transfer. 

NO FEES 

Will be charged by a United States minister, charg6, consul, viee- 
consul, or commercial agent for witnessing and certifying an assign- 
ment of, or power to assign, bonds, or collect interest thereon. No 
charge is made by the Department for transferring registered bonds. 



INTEREST ON REGISTERED BONDS. 

The interest on registered bonds of the existing loans falls due upon 
the following dates, respectively : 

Cnirency Hlzes, Pacific Ballroad Jannary 1; Jolyl* 

Fonr-and-a-balf-per-cent. fauded loan of 1891 March 1 ; Jnne 1 ; Sept. 1: Dec. !• 

Four-per-cent. consols of 1907 January 1 ; April 1 ; July 1 ; October 1. 

Three- per-ccnt. funded loan of 1882 February 1; May 1; August 1; November I. 

Interest on registered bonds of the above-described loans is paid by 
checks drawn at this Department. These check« will be sent by mafl 
when the post-office address is known ; when this is not known, they 
will be heid by the Treasurer of the United States until called for by 
the payees thereof. 

The checks are payable, when properly endorsed, on presentation st 
the United States Treasury or at the office of any assistant treasurer 
of the United States. 
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Holders of these bonds should notify the Begister of the Treasury of 
any change in their post-office address at least fifteen days before the 
interest falls due ; and in case of the appointment of an attorney to in- 
dorse the interest-checks, notice of this fact should likewise be given to 
the Begister. Such holders should also transmit to the First Auditor 
of the Treasury all powers of attorney authorizing the indorsement of 
interest-checks, and advise him, specifically, at which of the offices re. 
ferred to above it is desired that the interest-checks, under such x>ow- 
ers, shall be paid. 

CLOSING OF TBANSFEB-BOOKS. 

For the purpose of preparing the interest-schedules, the transfer-books 
are closed during the month immediately preceding the date of pay- 
ment of the interest. 

If bonds forwarded for transfer be not received prior to or upon the 
day fixed for closing the transfer-books, the transfer will not be effected 
nntil after the reopening of the books ; and consequently the interest 
for that quarter or half-year (as the interest term may be) will be de- 
clared in favor of the parties whose names api)ear upon the face of the 
old bonds, and to them the assignees must look for any interest claimed. 

FORM OF POWER OF ATTORNEY TO COLLECT INTEREST-CHECKS. 

Know all men by these presents, that , of , do 

appoint attorney to receive from the proper officer 

and to indorse checks for interest* in name on the books of the 

Treasury Department of the United States ; granting to said attorney 
power to appoint one or more substitutes for the purposes herein ex- 
pressed ; hereby ratifying and confirming all that may lawfully be done 
by virtue hereof. 

Witness hand- and seal- this day of , IS—. 

fL. S. 



Signed, sealed, and acknowledged in the presence of— 



L. s. 



(To be acknowledged as directed below.) 

• When intended to be special, insert [due on the day of , 18 — , on all 

bonds standing in .] 

* When intended to be general, insert [now dae and which may hereafter accrue on 
aU bonds standing, or which may hereafter stand, in .] 

EXECUTION OP POWEBS OF ATTORNEY TO INDORSE INTEBEST-OHBOKS. 

Powers of attorney must be acknowledged either before the Treasurer 
or an assistant treasurer of the United States, a United States judge, 
United States district attorney, clerk of United States court, col- 
lector of customs, collector of internal revenue, president or cashier of 
a national bank, or a notary public. If in a foreign country, i)owers 
most be acknowledged either before a United States minister, charg^, 
oonsal, vice-consul, commercial agent, or notary public. If before the 
latter, his official character and the genuineness of his signature must 
be properly verified. 
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The acknowledging officer must add his official designation, residence, 
and seal, if he have one ; if he have no seal of office, he should certify 
such to be the fact. 

Powers of attorney and testamentary evidence designed as authority 
to collect interest-checks should be filed with the First Auditor of the 
Treasury. 

FOBM OF AUTHORITY BY RESOLUTION FOB THE INDOBSEMEKT OP 

INTEREST- CHECKS. 

At a regular meeting of , held at , in the State of , 

on the day of , 18—, a quorum being present, it was, on 

motion. 

Resolved, That be, and is hereby, authorized to receipt 

for and to indorse checks for interest due, or to become due, on all 

United States bonds registered in the name of on the 

books of the Treasury Department, with power to appoint one or more 
substitutes for the purposes herein expressed, until such authority is 
officially revoked, and notice of revocation is properly given to the 
Treasury Department. 

A true copy of the minutes. 

(Signed) , President, 

[SEAL,.] Attest : 

, Secretary. 

Note. — Where the society or institution has no seal^ it will be requisite to acknowl- 
edge the instrument l)efore a notary or some other competent officer having an officiil 
seal. If the prenident, cashier, secretary, or treasurer be authorized to indorse tbe 
checks, tbe instrument must be certified by an officer other than the one empowered to 
make the indorsement. 

The First Auditor of the Treasury should be advised where interest-checks indorsed 
by attorneys will be presented for payment. 

INTEREST TO JOINT HOLDERS OF REGISTERED BONDS. 

Interest will be paid to any one of several joint holders, or co-trastees, 
executors, administrators, or guardians ; but in the execution to a third 
party of a power to collect interest-checks all must join. In case of the 
death of any of such joint holders, co-trustees, &c., the survivor or sur- 
vivors will be recognized as having full authority, upon due proof of 
such death and survivorship. 



PAYMENT OF INTEREST ON UNITED STATES REGISTERED 
BONDS INSCRIBED IN THE NAMES OF MINORS. 

The following synopsis of the decision of the First Comptroller of 
the Treavsury, of February 4, 188L, respecting the payment of interest 
on United States registered bonds inscribed in the names of minors, 
is published for the information and guidance of the officers of tliis 
Department : 

1. When Government bonds are registered in the names of infents, 
interest-checks issued in payment, of interest thereon will be delivered 
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and paid only to the proper gaardian of such in&nts, when the Secre- 
tary of the Treasury' has been notified of such infancy. 

2. Neither the father nor mother of an infant has the right, as a 
general rule, to indorse or collect such interest-checks. 

3. The guardian of an infant, in order to indorse and collect interest- 
checks in favor of his ward, is required to file with the First Auditor 
evidence (1) of guardianship, (2) of his authority being in force, and 
(3) of the identity of his ward a« the payee in the bonds. 

4. The Government is not liable to refund to an infant, on his arriv- 
ing at the age of majority, money paid to him on his indorsement of 
interest-checks during minority, when the Secretary of the Treasury, 
had not been notified of the fact of infancy. 

(Department Circular No. 6, dated February 7, 1881.) 

UNCLAIMED INTEREST. 

The interest on registered bonds of the loans authorized previously 
to the fiindexl loans (act of July 14, 1870) which has been returned to 
the Treasury as unclaimed, can be collected on!}' in person or by 
attorney at the office of the Treasurer of the United States, in Wash- 
ington. 

For the convenience of the public, and to save charges, ]>owers to col- 
lect specified unclaimed interest maybe made in favor of the Chief of 
THE Division of Loans and CrnBENCY of the Secretary's Office, 
under authority of the following order : 

" Treasuey Department, 
" Office of the Secretary^ May 1, 1879. 

** Ordered: That from and after this date, the /»ro/orm(i receipt on 
the books of tliis Department for interest on registered bonds of the 
United States, due claimants who do not desire to employ resident 
attorneys, may be signed by the Chief of the Division of Loans 
AND Currency of this office, or, in his absence, by the Acting Chief 
of said Division, as attorney for the claimants. 

" That checks in payment of such interest drawn by the Treasurer of 
the United States in favor of the claimants be transmitted to their ad- 
dress by the officer acting as attorney. 

"JOUNB. HAWLEY, 

^^ Acting Secretury.^ 

translations. 

Powers of attorney, and all other legal' documents executed in the 
United States, must be in tlie English language. If executed abroad 
in any other language, such powers must be accompanied by an ac- 
curate translation into English, and by a sworn certificate of the per- 
son who made such translation, properly acknowledged before a notary' 
public or other competent officer having a seal, to the eflcct that the 
translation is correct and complete. 
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LOST REGISTERED BONDS. 

In case of the loss of registered bonds, the Secretary of the Treasury 
should be promptly notified, in order that a caveat may be entered 
against the transfer of the missing bonds, on the books of the Depart- 
ment. 

FORM OF BEQUEST FOB CAVEAT. 

, , , 18—. 

Hon. Secretaby of the Tbeasuby, 

Washingtofij D. C. 

Sib : The registered bonds described below, standing in my name, 

were stolen from the undersigned on or about the of last 

Please enter a caveat against their transfer : 

No. , for I , act of , 18 — , per cent., and No. — , 

for $ , act of , 18 — , per cent. 

Very respectfully. 



LOST COUPON BONDS, NOTES AND COUPONS. 

In consequence of the increasing trouble, wholly without practict^ 
benefit, arising from notices which are constantly received at the De- 
partment, respecting ^the loss of coupon bonds, which are payable to 
bearer, and of Treasury notes issued and remaining in blank at the 
time of loss, it becomes necessary to give this public notice, that the 
Government cannot protect, and will not undertake to protect, the 
owners of such bonds and notes against the consequences of theirown 
fault or misfortune. 

Hereafter all bonds, notes, and coupons, payable to bearer, and 
Treasury notes issued and remaining in blank, will be paid to the 
, party presenting them in pursuance of the regulations of the Depart- 
ment, in the course of regular business; and no attention will be paid 
to caveats which may be filed for the purpose of preventing such pay- 
ment. 

(Department Circular of April 27, 1867.) 

RELIEF IN OASES OF DESTROYED AND DEFACED BONDS 
AND LOST REGISTERED BONDS OF THE UNITED STATED 

The following are the provisions of the Revised Statutes of the United 
States, and the regulations thereunder, concerning relief in cases of 
bonds of the United States which have been defaced, destroyed, or 
lost: 

DUPLICATES FOE DESTROYED OR DEFACED BONDS. 

Sec. 3702. Whenever it appears to the Secretary of the Treasaiy, 
by clear and unequivocal proof, that any interest-bearing bond of the 
United States has, without bad faith upon the part of the owner, been 



Begulations Regarding United States Bonds. 327 

destroyed, wholly or in part, or so defaced as to impair its valae to 
the owner, and such bond is identified by number and description, the 
Secretary of the Treasury shall, under such regulations and with such 
restrictions as to time and retention for security or otherwise as he 
may prescribe, issue a duplicate thereof, having the same time to run, 
bearing like interest as the bond so proved to have been destroyed or 
defaced, and so marked as to show the original number of the bond 
destroyed and the date theieof. But when such destroyed or defaced 
bonds appear to have been of such a class or series as has been or may, 
before such application, be called in for redemption, instead of issuing 
duplicates thereof, they shall be paid, with such interest only as would 
have been paid if they had been presented in accordance with such 
caU. 

Sec. 3703. The owner of such destroyed or defaced bond shall sur- 
render the same, or so much thereof as may remain, and shall file in 
the Treasury a bond in a penal sum of double the amount of the de- 
stroyed or defaced bond, and the interest which would accrue thereon 
until the principal becomes due and payable, with two good and suffi- 
cient sureties, residents of the United States, to be approved by the 
Secretary of the Treasury, with condition to indemnify and save harm- 
less the United States from any claim upon such destroyed or defaced 
bond. 

DUPLICATES FOB LOST UEGISTEBED BONDS. 

Sbc. 3704. Whenever it is proved to the Secretary of the Treasury, 
by olear and satisfactory evidence, that any duly registered bond of 
the United States, bearing interest, issued for valuable consideration 
in pursuance of law, has been lost or destroyed, so that the same is not 
held by any person as his own property, the Secretary shall issue a 
duplicate of such registered bond, of like amount, and bearing like 
interest and marked in the like manner as the bond so proved to be lost 
or destroyed. 

Sec. 3705. The owner of such missing bond shall first file in the 
Treasury a bond in the penal sum equal to the amount of such missing 
bond, and the interest which would accrue thereon, until the principal 
thereof becomes due and payable, with two good and sufficient sureties, 
residents of the United States, to be approved by the Secretary of the 
Treasury, with condition to indemnify and save harmless the United 
States from any claim because of the lost or destroyed bond. 

Parties presenting claims on account of a coupon or registered bond 
of the United States which has been destroyed, wholly or in part, or on 
account of a registered bond which has been lost, will be required to 
present evidence showing — 

Ist. The number, denomination, date of authorizing act, and rate of 
interest of such bond, whether coupon or registered ,* and, if registered, 
the name of the payee. In the case of a registered bond, it should 
also be stated whether it had been assigned or not previous to, or since, 
the alleged loss or destruction, and, if assigned, by whom, and whether 
assigned in blank or to some person specifically by name; and if assigned 
in the latter manner, the name of the assignee should be given. 

2d. The time and place of purchase, of whom purchased, and the 
conaideration paid. 
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3d. The place of deposit of the missing bond ; whether or not any 
person or persons, other than the owner, had access thereto ; and in 
the event of its having been accessible to other parties, their affidavits, 
in addition to that of the owner, should be famished, showing their 
knowledge of the existence of the bond, and of the fact of its loss or 
destmction. 

4th. The material facts and circumstances connected with the loss or 
destruction of the bond. 

5th. It should be shown by the affidavits of credible persons^ if practi- 
cable by United States officers, that the statements of the claimant 
as set forth in his affidavit are worthy of the confidence of this Depart- 
ment ; and that he is the identical person named in the application. 

In all cases, the oidence should be as full and clear as possible, that 
there may be no doubt of the good faith of the claimant. Proofs may 
be made by affidavits duly authenticated, and by such other competent 
evidence as may be in the possession of the claimant. 

GENERAL FORM OP APFIDAVIT. 

Personally appeared before me, a notary public in and for the dty 
of , county of , and State of , the subscriber. 



-, of , county of , and State of , who, being 

duly sworn according to law, deposes and says, that is the lawful 

owner of the following-described registered bonds of the United States, 
viz: 

No. , for $ , act of , 18—, per cent. ; and No. 

, for $ -, act of , 18 — , per cent., registered in — 

name on the books of the Treasury Department , 18 — ; that no 

assignment or transfer of said bonds [or either of them] has been made 

or authorized by or attorney, either in blank or by a specific 

assignment, or in any manner whatever ; that said bonds have not, nor 
has either of them, by hypothecation, pledge, loan, or otherwise, 

passed from the custody or control of said with [his or her] 

knowleilge or consent ; that the said bonds wore stolen from , the 

said , at , on the , by some person or penons 

unknown to ; and that due diligence has been exercised in en- 
deavoring to recover the said bonds, without success. [State what has 

been done.] , 

of , . 

Sworn to and subscribed before me, this the day of , A. 

D. 18^; and I certify that said is personally well known 

to me to Ih^ the identical [>erson mentioned in the foregoing affidavit. 

, Xotary Public. 

[Notunul seat.] ^ 

AtMavits and other evidence i>ertaining to the claim should be trans- 
mitted to the Secretary of the Treasury. Upon receipt of such 
documentary evitlence it will be reterreil to the First Comptroller of the 
Treasury for his opinion as to it* sufficiency. The applicant will bead- 
viseil of the decision a* SiX>u as it is reacheil : if it be favorable to 
8U0H APPLICANT, a blank indemnity-bond will be forwarded to him for 
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execatioD; and when this indemnity-bond shall have been duly exe- 
cated, returned to the Department, and approved by the First Comp- 
troller and the Secretary, the relief desired will be granted. 

A duplicate in lieu of a lost registered bond will not be issued within 
six months Irom the time of the alleged loss. 

The interest on an uncalled registered bond will be paid to the payee 
thereof, even though the bond has been lost or destroyed. 

These regulations do not apply in any way to coupon bonds which 
have been lost, or to coupons lost or destroyed which have been de- 
tached from the bonds to which they belonged, as no relief, in such 
cases, can be granted under existing laws. 

DESTROYED COUPONS. 

In reply to an inquiry whether section 3702 of the Revised Statutes, 

above cited,* authorizes the Secretary of the Treasury to give relief in 
cases where coupons previously detached from bonds have been de- 
stroyed, the Attorney-General of the United States has given the fol- 
lowing opinion : 

Depabtment of Justice, 

January 29, 1878. 
Hon. JoKN Sherman, 

Secretary of the Treasury. 

Sib : Referring to your letter of the 1st ultimo, in which is presented 
for my consideration the question whether section 3702 of the Revised 
Statutes authorizes the Secretary of the Treasury to give relief in cases 
where coupons, previously detached from the bonds, have been de- 
stroyed, I have the honor to reply : 

The provisions of that section do not, in my opinion, extend to coupons 
which have been destroyed or defaced after their se[>aration from the 
bonds to which they were attached. 

By the tirst clause of the section, in case of the total or partial de- 
struction of an intere8^bearing bond of the United States, or in case 
such a bond has been so defaced as to impair its value to the owner, 
the Secretary of the Treasury is authorized, under certain conditions, 
to ^^ issue a duplicate thereof," &c. The Language of this clause limits 
the authority thereby conferred to the mere issuing of duplicate bonds 
in the cases mentioned. 

So long iis coupons remain attached to the bonds with which they 
were issued, they must be deemed to constitute parts thereof; and, 
therefore, if one or more coupons, whilst attac^hed to a bond of the above 
description, become destroyed or defaced, this would be a case of par- 
tial destruction or defacement of the bond, and fall within the statute. 
But after the severance of the coupons from the bonds, they can no 
longer be regarded as forming parts thereof. They then cease to be 
incidents even of the bonds, and become, in fact, independent claims, 
possessing the essential attributes of commercial paper. (Clark vs. 
Iowa City, 20 Wall., 589.) 

Accordingly, should coupons, after having been <letached by the 
holder of the bonds, be transferred to another person, in whose hands 
tliey afterwards l)ecome destroyed or defaced, the latter would clearly 

" See page '325^ ** Destroyed and Defaced Bonds/' &c. 
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have no right to any relief which the Secretary is by the said clause 
authorized to give, since the authority of the Secretary, except in cases 
falling within the second or last clause of section 3702, is confined to 
the issuing of duplicate honds^ which the detached coupons thus de- 
stroyed or defaced are not. Yet the result would be the same should 
such detached coupons not be transferred by the holder of the bonds, 
but become destroyed or defiEtced while both they and the bonds are 
still owned by him ; as it is by the severance of the coupons from tiie 
bonds that the former cease to be parts of the latter, not by any change 
of ownership which may subsequently ensue. 

By the second or last clause, to which I have above adverted, when 
any such destroyed or defaced bond belongs to a c^ass or series that has 
been or may, before the application, be called in for redemption, in this 
case the Secretary is authorized, instead of issuing a duplicate thereofl 
to pay the bond, with such interest as would have been paid if it had 
been presented in accordance with the call. This clause is not more 
comprehensive than the other, but has precisely the same scope in re- 
spect to the subjec^matter of relief; in other words, it extends solely to 
destroyed or defaced interest bearing bonds. The mode of relief only is 
varied thereby in cases where such bonds are of a class or series already 
called in for redemption. 

While the provisions of section 3702 were enacted with a view to 
enable persons who may sustain loss by the destruction or damage of 
Government securities to obtain relief without resorting to Congress for 
special legislation, the authority conferred upon the Secretary of the 
Treasury by that section to afford relief must, nevertheless, be exercised 
in strict conformity with those provisions. He is not at liberty to give 
relief, in either of the modes provided, in cases which do not fairly come 
within the terms of the statute. 

I am, sir, very respectftilly, 

CHAS. DEVENS, 

A ttomey- OeneraL 
CALLED BONDS. 

All United States called bonds, forwarded for redemption, should be 
addressed to the Secretary of the Treasury, Division of Loans 
and Currency. When registered bonds are so forwarded, they should 
be assigned to " the Secretary of the Treasury, for redemption." 
Assignments mtist be dated and properly acknotoledged as prescribed in the 
note printed on the back of each bond. 

Where checks in payment of registered bonds are desired in favor of 
any one but the payee, the bonds should be assigned to the " Secretary 
of the Treasury for. redemption for account of" — (here insert the name 
of the person or persons to whose order the check should be made pay- 
able.) 

• 

REGULATIONS IN REGARD TO COUPONS DETACHED FROM 

CALLED BONDS. 

When coupons, detached from bonds that have been called in for 
redemption, are presented for payment, the Department will pay such 
portion of the interest specified in such coupons as had accrued at the 
day fixed in the call for the redemption of the bonds, and no more, nn- 
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les8 the party presenting them claims payment of their nominal valne, 
in which case the Department will retain the coupons until the bonds 
from which they were detached shall have been presented, and the con- 
flicting claims adjusted. 

When a called bond is presented for redemption, from which a coupon, 
maturing after the day fixed in the call for such redemption, shall have 
been detached, the nominal value of such coupon shall be deducted from 
the sum due upon the bond, unless the coupon shall have been paid as 
above ; the sum thus deducted to be retained to awAit the presentation 
of the coupon and a settlement. 

All correspondence in relation to bonds that have been called in for 
redemption, or coupons belonging thereto, should be addressed to the 
" Loan Division," Secretary's Office. 

(Department Circular No. 48, dated May 9, 1872.) 

EXEMPTION OF UNITED STATES BONDS FROM TAXATION. 

Section 3701 of the Revised Statutes provides as follows : ^^ All stocks, 
bonds. Treasury notes, and other obligations of the United States, shall 
be exempt from taxation by or under State or municipal or local author- 
ity." This section makes the exemption from taxation binding only 
open ^^ State or municipal or local authority ; " but according to the ex- 
press terms of the act of Congress of July 14, 1870, the bonds and the 
interest thereon of the funded loans which are thereby anthorized — 
namely, the loan of 1881, the loan of 1891, and the four- percent, consols 
of 1907 — ^^ shall be exempt from the payment of all taxes or duties of the 
United States, as well as from taxation in any form by or under State, 
municipal, or local authority ; and the said lH)nds shall have set forth 
and expressed upon their face the above specified conditions." 



MEMORANDUM. 
The sebyigbs of William Lawbenge as Fibst Cohiptboller 

TEBMINATBD WITH THE CLOSE OF MABGH 24, 1885. WHEN HE BE- 

TIBED FBOM OFFIOE NOT ONE CASE OB QUESTION BEADY FOB HIS 

FINAL ACTION WAS LEFT UNDISPOSED OF OB UNDECIDED. 
332 
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A. 

Pag«. 
Aoooimting Officers. 

Disabilities of — : 

Cannot decide on the necessity of appointing special deputy marshals 
or on that of the nomber appointed. Reasons, discussion of sub- 
ject, and illastrations 184-188 

Cannot revise the discretion given to other officers. Reason, and 

Illustrations of rale 186-188 

Will not generally take any final action on a claim presented to 
them, on which suit is pending against the United States in the 

Court of Claims. Reasons 2:20,225-227 

Discretion of — : 

The extent to which they are bound by decisions of Court of Claims, 

and discussion of subject 237-246 

Duties of — : 

Discussion of — ^80 

Estoppel op — : 

The Judicial common-law doctrine ot re9 adjudioaia and the so-called 
estoppel produced thereby, is a law for courts, and may be applied 
by them as to suitors therein. But beyond this it has no effect, 
except to estop acconutiug.officers from denying the validity of a 
Judgment of a court of claims unappealed from and for the pay- 
ment of which Congress has made an appropriation 237 

Jurisdiction of — : 

Shall decide what persons, as attorneys or clients, shall receive drafts 

in settlement of a Judgment of a commission 1, 13,18 

Powers of — : 

Discussion of — 80 

Have the same authority to examine a refunding claim and pass on 

its legal merits as the Commissioner of Internal Revenue 150, note. 

In disallowing a chief supervisor's claim for compensation, they are 
not subject to review by a circuit or district court of the United 
States, or any judge thereof 84,87,88 

May allow or disallow claims payable out of appropriations 80, 81 

Reserve right to make special orders concerning who should receive 
drafts in payment of judgment certified to the Treasury Depart- 
ment by a commission 1,13,14 

* Prepared by Frank E. Anderson, of the First Comptroller's Office. Proof read by 

rhomas Robinson and Frank £. Anderson. 
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Page. 
Accounting Officers— Continued. 

Powers op— Continued. 

They have always maintained their right to exeroise and ae tnpon 
their own J ndgment in allowing or disallowing claims. Even the 
head of an executive department cannot control their judgment 
in matters in which the law requires them to exercise that judg- 
ment. Illustrations 241-243 

{8ee Accounts; Comptrollers; Executive Officers; Officers; 
Second Comptroller.) 
Accounts. 

Allowance of — : 

Usageasto— 104,105 

Certifying — : 

Mode of— charged in part by act Feb. 22, 1875 (18 Stat., 333), which, 

to that extent, repeals Kov. Stat., sec. 846. How certified now..' 84, 88 
Saxart — : {See Verification of — , poet, ) 
Settlement of — : 

Usual practice in cases such as that of the Central and South Amer- 
ican Commissioners. Illustration 257 

Verification of — : 

Fees for verification of salary accounts of permanent officers are not 
by usage paid by the United States. But eonira, as to affidavits 

verifying bills for traveling expenses 105 and nottj 106 

Posmasters, post>offlc6 inspectors, and other agents of the Department 

must verify salary and expense accounts at their own expense . . 107, note. 
(See Central and South American Combussioners, subtitle, Expeneee 
of-^, and eee titles referring to particular officers, for accounts in which 
they are concerned. le,g,, Chief Supervisors of Elections, sub- 
title, accounts o/— .]) 
Act. 

Constitutional umitation on — : 

The right to interest according to the terms of a contract, express or 
implied, is a vested right, which, under the Constitution, cannot 
be divested by a legislative act. But the act may change the 
rate of interest prescribed by a pre-existing statute on oauaes of 
action in tort given by statute, even though an action be pending 

thereon. General discussion 137,142-146 

Sept. 2, 1789, 1 Stat., 66, sec. 3, duties of the Comptroller 83, note. 

Sept. 24, 1789, 1 St>at., 92, sec. 35, parties may manage their own 

cases; United States attorney, his 
duties and compensation; Attorney- 
General of United States, his duties 

and compensation 37,47 

Jan. 31, 1823, 3 Stat., 723, sec. 2, officers or agents of the United 

States to account quarter-yearly 251 

July 5, 1838, 5 Stat., 258, sec. 16, enlistments and pay 76 

Feb. 11, 1846, 9 Stat., 3, sec. 1, officers of the customs not allowed 

more than pro rata compensation for 

the time they may serve 250 

May 13,1846, 9 Stat., 11, increase or reduction of number of privates 

in regiments 76 

Feb. 26, 1853, 10 Stat., 161, fees and costs allowed clerks, marshals, 

and attorneys 55 

Feb. 26,1853, 10 Stat., 162, same as above 42,55,60,62,64 

Feb. 26, 1853, 10 Stat., 166, sec. 3, same as above 46 
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Act — CoDtinaed. 

Aug. 16; 1856, 11 Stat., 50, sec. 12, accounts for services when United 

States are parlies in interest merely 
or when officers are sued, payment of. 42 

March 2, 1861, 12 Stat., 218, suppression of slave trade 72 

Jnly 1, 1862, 12 Stat., 439, sec. 19, duties; collector to give notice that 

they are duo ; 10 per cent, additional 
for non-payment; collector to make 
demand, and, on non-payment, to dis- 
train and sell. Officer's duty in cases 
of distraint. Betum of goods, when. 
Sale. Expenses and charges. What 
exempt from distraint 106 

July 1, 1862, 12 Stat., 473, 474, income duty 217 

March 3, 1863, 12 Stat., 736, sec. 35, details to special service, how 

made 75 

March 3, 1863, 12 Stat., 741, sec. 11, district attorneys t.o have 2 per 

cent, ufton collections nnder revenue 
laws, in full for costs and fees 46 

March 12, 1^63, 12 Stat., 820, captured and abandoned property.. 36,37,40,42, 

5S, note, 

June 30, 1864, 13 Stat., 240, sec. 46, proceedings in States where laws 

cannot now be execnted 217 

June 30, 1864, 13 Stat., 312, sec. 19, marshals and clerks not to retain 

more than maximum compensation.. 46 

Jnly 2, 1864, 13 Stat., 375, captured and abandoned property.. 36,37,40,42, 

52, 110/6. 

March 3, 1865,13 Stat., 469, internal revenue 108 

Jnly 24, 1866, 14 Stat., 221, sec. 2, aid in oonatrnotioii of telegraph 

lines and Goyemment oae of them . . . 112 

July 28, 1866, 14 Stat., 329, sec. 8, the protection giTen to revenue 

officers extends to [perwns acting by 

direction of the Executive nnder the 

laws for the collection of abandoned 

property, &c 37,3^,40,43,44,48 

May 31, 1870, 16 Stat, 140, elective franchise law 167, 175 

May 31, 1870, 16 SUt., 142, sees. 8, 9, 10, elective franchise law; 

jurisdiction under— . Number of com- 
missioners. Marshals and deputies. 
Powers and duties of these officers.. . 165, 166 

May 31, 1870, 16 Stat., 145. elective franchise law 167 

June 22, 1870, 16 Stat., 162, sec. 5, Department of Justice; cases in the 

urt of Claims and Suprome Court. 6:1 

June 22, 1870, 16 Stat., 164, sec. 15, Department of Justice ; supervis- 
ory powers over account's of d strict 
attorneys, &^c., to be exercised by At- 
torney-General 46 

June 28, 1870, 16 Stat., 168, certain holidays established in the District 

of Columbia 129 

July 12, 1870, 16 Stat., 251, sec. 2, unexpended balances of speci Be ap- 
propriations for any year, how applied, 
&c •» 

May 31, 1870, 16 Stat., 254, naturalization laws amended; punishment 

of eriuies against the same 170 
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Joly 14, 1870, 16 Stat., 255, sees. 5, 6, election laws; afterwards re- 
pealed by act Feb. 28, 1871 (16 Stat., 
440,8eo. 18) 167 

FeK 28, 1871, 16 Stat., 433, elective franchise law amended.. 167, 170, 171,175, 
• 177 

Feb. 28, 1871, 16 Stat., 434, sec. 2, elective franchise law. Sapervisors 

of elections 175, 177, 181 

Feb. 28, 1871, 16 Stat., 435, sec. 7, elective franchise law. If the su- 
pervisors are molested, what they 
must do 181 

Feb. 28, 1871, 16 Stat., 436, sec. 8, elective franchise law. Marshal 

and special deputies. Duties 177, 178, 181 

Feb. 28, 1871, 16 Stat., 440, sec. 18, elective franchise law. Repeal of 

certain sections of previous laws 167 

June 10, 1872. 17 Stat., 347, appropriations for sundry civil expenses of 

the Government 167 

Jnne 10, 1872, 17 Stat., 348, appropriations for sundry civil expenses of 

the Government. Judiciary. . . 167, 168, 170, 177 

June 10, 1872, 17 Stat., 349, same as the above 171,179 

Apr. 3, 1874, 18 Stat., 25, appropriations for fortifications and other 

works of defense 30 

June 20, 1874, 18 Stat., 101, appropriations for legislative, executive, 

and judicial expenses 65, 78 

Jnne 20, 1874, 18 Stat., 109, sec. 3, appropriations for legislative, ex- 
ecutive, and judicial expenses. Extra 
' compensation restricted, except as to 

district attorneys, when ..36, 42, 55, 56, 57, 58, 

CO, 61, 62, 63, 64, 71 

June 20, 1874, 18 Stat., 110, sec. 5, appropriations for legislative, ex- 
ecutive, and judicial expenses. Unex- 
pended balances, what done with.. 27, 28, and 

note, 29, 30, 31, 32, 33, 34, 1'^ 

Jnne 22, 1874, 18 Stat., 199, commission of engineers for Mississippi 

River basin 251 

Jane 23, 1874, 18 Stat., 204, appropriations for sundry civil expenses of 

the Government 30 

Jnne 23, 1874, 18 Stat., 231, appropriationsforPost-OfficeDepartmeut. 31 

June 23, 1874, 18 Stat., 237, appropriations for public works on rivers 

and harbors 29 

Jane 23, 1874, 18 Stat., 245, Court of Alabama Claims 2 

Jane 23, 1874, 18 Stat., 246, sec. 4, Court of Alabama Claims. Pay of 

judges, clerk, short-hand report-er, and 
office expenses 71 

Jane 23, 1874, 18 Stat., 249, sec. 18, court of Alabama Claims. Reg- 
ulation of counsel fQ,es \^ 

Jane 23, 1874, 18 Stat., 275, authorizing the Secretary of the Treasury 

to suspend work on the public build- 
ings 31,34 

Feb. 10, 1875, 18 Stat., 313, appropriations for fortifications and other 

defenses 3U 

[ Feb. 22, 1875, 18 Stat., 333, fees, costs, &c., regulated 22,25,42,84,88,89, 

102, 104, 157, 160. 173, UJ7 

March 3, 1875, 18 Stat., 371, appropriations for sundry civil expenses. . 30 
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Page. 
Act — Continaed. 

March 3, 1875, 18 Stat., 401« sec. 8, appropriations for sundry civil ex- 
penses. Actions against officers of 
Coniirress 40 

March 3, 1875, 18 Stat., 456, appropriations for public works on rivers 

and harbors 29 

March 3, 1875, 18 Stat. , 481, " the set- off act " 83, 1.37, 146, 147, 148, 234 

Aug. 2, 1876, 19 Stat., 123, completion of Washington Monument.... 130 

Aug. 15, 1876, 19 Stat., 169, sec. 6, appropriations for legislative, ex- 
ecutive, and judicial expenses. Pro- 
hibition of requests for contributions 
for political purposes 76 

Dec. 14, 1877, 20 Stat., 7, settlementof accounts of the Unit«d States 

attorney for District of Columbia 46 

Feb. 28, 1878, 20 Stat., 25, sec. 2, silver-dollar coinage; international 

conference 258 

May 17, 1878, 20 Stat., 62, sec. 2, subletting mail-lettings without 

consent, &c 871 

June 14, 1878, 20 Stat., 130, sec. 4, appropriations for deficiencies. Re- 
port of balances carried to sinking 
fund abolished. Accounts to be ex- 
amined and settled 81 

June 19, 1878, 20 Stat., 167, general account of advances for naval ap- 
propriations 34 

Jan. 31, 1879, 20 Stat., 277, holidays in the District of Columbia. (Rev. 

Stat., D. C, sec. 993, amended) 189 

June 27, 1879, 21 Stat., 54, Washington Monument; completion of 

foundation 190 

May 14, 1880, 21 Stat., 133, appropriations for the consular and dip- 
lomatic service 258 

June 15, 1880, 21 Stat., 228, appropriations for legislative, executive, 

and Judicial expenses. In the oflSce 
of Chief of Enginaers 68 

jHse 16, 1880, 21 Stat., 260, appropriations for sundry civil expenses. 

Fire-proof building, Washington 67, 69 

March 3, 1881, 21 Stat., 455, appropriations for sundry civil expenses. 

Monetary commission 252 

Dec. 20, 1881, 22 Stat., 1, legal holidays in District of Columbia. 

(R«^v. Stat., D. C, sec. 993, amended). 130 

May 19, 1882, 22 Stat., 93, appropriations for fortifications and other 

works of defense 30 

June 5, 1882, 22 Stat., 98, Court of Commissioners of Alabama 

Claims ; re-establiHhment of — 2, 14 

Aug. . 5, 1882, 22 Stat., 267, appropriations for deficiencies, (&c. De- 
ductions of expenses of sale of Osage 
Indian lands •. 213,214 

Aug. 5, 1882, 22 Stat., 284, appropriations for the naval service 135 

Aug. 5, 1882, 22 Stat., 287, appropriations for naval service. Pay of 

officers, &c 132,134 

Aug. 7, 188*^ 22 Stat., 302, appropriations for sundry civil expenses. 253 

Aug. 7, 1882, 22 Stat., 336, appropriations for sundry civil expenses. 

Fees of commissioners 84, SO 

Aug. 7, 188"^, 22 Stat., 339, appropriations for sundry civil expenses. 

Commission to negotiate commercial 

treaty with Mexico 253 

6 LAWR 22 
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Act — Continued . 

Jan, 16, 1883, 22 Stat., 403, the civil service act 289 

Jan. 16, 1883, 22 Stat., 407, civil service act. Giving money, i^c, to 

officials for political purposes prohib- 
ited 76 

May 3, 1883, 22 Stat., 471, appropriations for fortifications and other 

works of defense 30 

March 3, 1883, 22 Stat., 472, appropriations for the naval service.. 26, 27, 28, 135 

March 3, 1883, 22 Stat.. 473, appropriations for naval service. Credit of 

time for regular or volunteer service. 133, 134 

March 3, 1883, 22 Stat., 479, appropriations for naval service. Marine 

Corps. Pay of 27 

March 3, 1883, 22 Stat., 544, appropriations for legislative, ezecntive 

and judical expenses. For telegrams, 
Ac 113 

March 3, 1883, 22 Stat., 563, sec. 4, appropriations for legislative, exec- 
utive, and Judical expenses. Seven 
hours labor |>er diem required of clerks 
and others in the several depart- 
ments 82, iiate, 130, 131 

July 29, 1882, 22 Stat., 723, ch. 359, refund of internal-re venne taxes 

unjustly assessed and collected, to cit- 
izens of Tennessee 216 

May 13, 1884, 23 Stat., 22, sec. 2, amendment of Rev. Stat, in regard • 

to official oaths. (Printed errone- 
ously 21 in text of decisions) 170 

June 3, 1884, 23 Stat., 33, 34, Court of Commissioners of Alabama 

Claims. Duration of— extended. List 
of judgments to be reported to Secre- 
tary of State; also to Secretary of 
Treasury. Payments, how made .... 2 

July 4, 1884, 23 Stat., 98, sec. 10, appropriations for corrent and con- 
tingent Indian expenses. Proceeds 
of sale of Indian lands, d&c, not ap- 
plicable to expenses of pablic land 
service 213,215 

July 7, 1884, 23 Stat., 172, appropriations for legislative, executive, 

and judicial expenses. For telegrams, 

&c m 

July 7, 1884, 23 Stat., 194, appropriations for sundry civil expenses.. 41 

July 7, 1884, 23 Stat., 209, appropriations for sundry civil expenses. 

For completion of new Pension build- 
ing 227 

July 7, 1884, 23 Stat., 224, appropriation for sundry civil expenses. 

Payment of district attorneys . . 36, 37, 41, 42, 44 

July 7, 1884, 23 Stat., 227, 236, appropriations for the consular and 

diplomatic service 248 

July 7, 1884, 23 Stat., 262, appropriation for naval service 26.27,29,32 

Aug. 7, 1862, 22 Stat., 302, 321, 322, appropriations for sundry civil 

expenses. Specific fortifications 30 

Jan. 17, 1885, 23 Stat., , relief of Metropolitan police of District of 

Columbia 154,196 

March 3, 1885, 23 Stat., , sundry civil act tff 

(See Construction; Statutes.) 
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AoHons. ^K^ 

Against customs officers — : 

Laws giving right of action 37,42 

Pbosbcution of — IN Court of Claims : (5m Court of Claims, sub- 
title, JuriadicHon of,) 
RxMOVAL of causes: 

Where deputy marshahi are prosecuted in a State court for acta done 
under Rev. Stat., Title XXVI. "The Elective Franchise," they 
m ay have the cause removed to the United States circuit court. 

(Kev. Stat.| sec. 643) 35 

{See Contracts; Criminal Law, subtitle, who $kall proeeoute; 

Pleadings; Remedy; Suits.) 
▲IBdaTita. 

Difference between — and oaths 103 

(See Officers.) 
▲gmit. {See Principal and Agent.) 
Asreements. (^m Attorneys at Law.) 
AlalMinia Claims. {See Claims.) 
Appui tionmont. 

Allowed, when and when not: 

By the executive common law a claimant loses no right by splitting 

an entire claim ; but in courts, ooalro. Illustrations and reasons. 332, 233 
General rule: 

A gross sum to be paid for a completed specific service is not appor- 
tionable, and can only be paid after all the services are rendered. 
Amnma neo deHium Judex non eeparat ipee. But this rule does not 
always apply to offioers under the Qovemment (s. g., Central 

and South American Commissioners) 256 

{See Central and South American Commissioners, subtitle, eampeneth 
Hon of.) 
A pp rop il ationa. 
Advances on — : 

Secretary of Treasury, in granting a warrant for — , must decide 
whether it is in pursuance of law, and the First Comptroller, 
before countersigning each warrant, must decide that it is war- 
ranted by law 26,33 

Balances of — : 

All unexpended — , which shall have remained on the books of the 
Treasury for two fiscal years shall be carried to the surplus tand 
and covered into the Treasury. Exceptions to rule. (Act June 

20, 1874, leStat., 110, sec. 5) 2^32 

Central AND South American Commissioners—: {See Permanent 

Specific — , post ) 
Construction of — : {See Construction. ) 
Continuous — : 

All appropriations made for paying salaries or compensation of offi- 
cers and persons in the naval service have been and are — 135 

District attorney paid from what—: 

Where a district attorney is employed to defend officers sued for the 
performance of official duties, he is paid from appropriation of 
act July 7, 1884, 23 Stat., 224, where his services were rendered 

in the fiscal year ending June 30, 1885 36,37,41,42,44 

Estimates of — : 

It is not competent to limit and restrict the true legal effect of an 
appropriation in general terms, by the — submitted to Congress 
asking for such appropriation, nor by any erroneous opinions as 
to the amount lawjfuUy payable from tlie appropriation 132, 135 
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Pap. 
Appropriations— C on t i n ued . 

FORTIFICATIOXS — : 

Unless otherwise expressly provided, when they once become avail- 
able, they continue available indefinitely, without reference to 
the year in which expenses may be incurred. (Act June 20, 1874, 

18 Stat., 110, sec. 5, proviso) 30 

Light-houses -- : 

Unless otherwise expressly provided, after they once become avail- 
able, they continue available indefinitely, without reference to 
the year in which expenses may be incurred. (Act Jane 20, 

1874, 81 Stat., 110, sec. 5, proviso) 29,30,34 

Limitations on — : {See Estimates, supra,) 
Navy and Makine Corps pay — ; 

Are continuous and available until exhausted (act July 7, 1884, 23 

Stat., *i62), or it is otherwise ordered by Congress 26,28,32 

Unless otherwise expressly provided, after they once become avail- 
able, they continue available indefinitely. (Act June 20, 1874, 

18 Stat., 110 sec, 5, proviso) 29, 3.% 34, note. 

Payments from — : 

Fees of commissioners are paid from sundry civil expenses appropria- 
tions; fees of chief supervisors from permanent indefinite appro- 
priations. The accounts must so show 84,89,90 

Pay of Navy — : 

Continue available how long 135 

When — are for a gross sum, without specifying the amount to which 
any officer of the Navy is entitled, such amount is to be deter- 
mined by the statutes elsewhere prescribing compensation. And 
such statutes are to have their true legal effect, and not that which 
Congress or other officers may have erroneously supposed them to 

have 132.135,136 

Permanent specific — : 

Act of Juiy 7, 1884 (23 Stat., 227, 2.36), makes — for a designated serv- 
ice; the time for rendering which and the duration thereof are 

indefinite 248 

Are available indefinitely for paying expenses without reference to 

the year in which they have been or may be incurred. (Act June 

20, 1674. 18 Stat., 110, sec. 5, i>rorwo) 29 

Public buildings — : 

Law authorizing the Secretary of the Treasury to suspend work on 

the public buildings. (Act June 23, 1874, 18 Stat., 275) 31,34 

Unless otherwise expressly provided, when they once become avail- 
able, they continue available indefinitely, without reference to 
th« year in which expenses may be incurred. (Act June 20, 1874, 
\>^ Stat., 110, Hcc. ^y proviso) 30,34 

RiVKHS AND HAKBOR8 — : 

Unless otherwise expressly provided, are available indefinitely, with- 
out reference to the year in which expenses may be incurred. 
They are generally, in form, not made for any specified year. (Act 

June 20, 1874, 18 Stat., 110, sec. 5, jjrorwo) 2i> 

Assets. (5ft' Decedents.) 

Assignments. 

Limitations on — : 

A claim of a decedent, due at the time of his death, cannot be assigned 

by the distributees 1.14 
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Pftge. 
Airignmenta — Con tinned. 

Qu^RB : 

Does Rev. Stat.^ aeo. 3477, apply to aastgnments of claims of which the 

Conrt of Commissioners of Alabama Claims has J nrisdictionf 1,14 

What are not — : 

A contract by which client agrees to allow to his attorney 9 per cent, 
of amount recovered by the latter (acting under a power of at- 
torney} is not an assignment of any part of the Judgment ob- 
tained by the latter 1,15 

Attomey-Oener al . 
Powers of — : 

Has authority to contract with any district attorney for compensation, 
to render services, constituting no part of his official duties, in at- 
tending to matters in which the *^ interests of the United States" 
are concerned. (Act June 20, 1(?74, 18 Stat., lOD, sec. 3.) Or he 
may send any officer of the Department of Justice 55, 57, 58, 59, 64 

Has authority to prescribe regulations concerning verification by affi- 

' davit of accounts paid by marshals 103, 104 

Has supervisory powers over marshals 184, 188 

May employ a district attorney to appear and defend United States 
officers, when sued for the performance of an official duty, in cases 
in which it is no part of his official duty to appear. (Act June 20, 
1874, 18 Stat., 109), and may fix his compensation. No other at- 
torney can be employed 36, 40, 41, 42 

May send Solicitor-General, or any officer of the Department of Jns- 
tice, to attend to the interests of the Unite<l States in any suit 
pending in any of the courts of the United States or in the courts 
of any State, or to attend to any other interest of the United 
States 40 

Attorneys at Law. 

Abandonmbxt of case by — : 

It will be deemed that there is an — where the claim-papers indicate 
no action on their part for six years, unless the claimant shall, in 
some direct manner, expressly recognize them after such period. 
Inaction for a lesser period, if unreasonable, will raise the same 

presumption 198, note. 

Agreement of client — : 

A personal — b3'' which it is agreed that a fixed per cent, of the amount 
collected on a claim against the United States shall be paid to 
the attorney does not create a contract-lien on the fund when 
the attorney is not in possession of the money realized; nor does 
it give a right to the attorney to receive the money in payment 

of such claim ...197,201-203 

Amenable, how — : 

In claim cases 273 

Compensation of — : 

A contract, by which client allows 9 per cent, to his attorney (acting 
under a power of attorney) of all amounts recovered by the latter 
is not an assignment to the latter of any part of the Judgment 

obtained by him ; but merely gives a right of action 1, 15 

Right to — not created by any statute, but exists by contract, express 

or implied, at common law 19 

(See Contracts, subtitle, valid when.) 
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Pige 
Attorneys at Law^ — Continued. 

Death of cuent : 

Does not dissolve the contract by which an attorney is employed t<o 

prosecute a claim against the United States. But a mere naked 

power to receive a Treasury draft is terminated by the death of 

its maker 197,203,204,209 

Delivery of draft to — : 

When a living client directs — , it may be done, but when client is 

dead, this will be denied 210,211 

Disabilities of — : 

A contract purporting to give a lien to the extent of vesting a right 

in the attorney to appropriate to himself any part of such fhnd, 

before its payment to the client, is prohibited by Rev. Stat., sec. 

3477 197,204,209 

Cannot be authorized by a widow or other beneficiary of a decedent, 

to receive a draft issued in settlement of . decedent's claim 

agaust the United States. Reasons 154,155 

Have no lien on a Treasury draft issued to satisfy a claim of their 

client, and hence have no right to demand possession thereof. 

Reasons 197,209 

(See Agreement of client, supra.) 

Duties of—: 

General rules of conduct : 17, wte. 

In claim cases, — 873 

Evidence of employment of — : 

In claim cases, — 273 

Lien of — : 

General discussion of the subject 15-17, nek, 

(See Liens.) 

No LIEN IN FAVOR OF — , WHEN: 

An attorney, who prosecutes a claim against the United States to 
judgment, has no lien (1) on the Judgment, (2) the draft, or (3) 
the money to be paid. This rule applies to judgments rendered 
by the Court of Alabama Claims, and to the practice in the Treas- 
ury Department 2, 17, 272 

Qu^RE : 

If the attorney will not deliver a Treasury draft to his client for in- 
dorsement, can the client recover judgment against th^ United 
States in (he Court of Claims, and thus secure payment without 

first paying his attorney f It seems so, in some cases i.... 272 

Relation to client : 

Governed, generally speaking, by the law of principal and agent and 

the law of contracts 267 

Rights of — : 

Attorneys of record, and so certified by a commission, certifying a judg- 
ment to the Treasury Department for payment, are entitled to re- 
ceive the draft, after the accounting officers have decided they 

have a right to it 1, 13, 18 

Suggestions to — concerning claims : 

Principles governing claims against the United States and forms in 

connection therewith (Appendix, chap. II) 267-281 

(See District attorneys. ) 
Auditors. 

Duties of — : 

Discussion of «• 80 
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B. "«" 

Bankers. 

Definition OF — : 127 

Powers of — : 

Private bankers have all powers not denied them by law ; incorpor- 
ated banks have only the powers given them by law 187 

Refund to — : {See Tax on — , post, ) 
Tax on — : 

Assessed on capital employed in buying and selling corporate stocks 
and bonds by a firm of bankers for their exclusive benefit and on 
their own account, by virtne of Rev. Stat., sec. 3408, is illegally 
assessed, and mnst be refunded, by virtue of Rev. Stat., sec. 

321» 120,187 

When a bank or banker has capital partly invested in the business 
of banking and a part otherwise employed, only that part em- 
ployed in banking is subject to — 127 

When not — : 

P. S. &. Co., a partnership firm, employing a large capital in bank- 
ing and other business, were not engaged in banking ^within the 
meaning of Rev. Stat., sec. 3408) when buying and selling, for 
their own exclusive profit and on their own account, corporate 
stocks and bonds 120, 127 



Definition of — : 127 

Powers of — : (5ee Bankers, that subtitle.) 
Beneficiaries. ( See Decedents. ) 
Bonds. (^0f United States BONDS.) 

C. 

Captured and Abandoned Property. 

List of sources of information concerning — : 

Acts ; Lawrence's Law of Claims ; cases in Court of Claims reports ; 
same in Supreme Court reports and Executive Documents re- 
ferring to subject 52-54, iiolt. 

Suits against Secretary of Treasury for — : {See United States, 
subtitles tit teTMto, &c. ; liahilities of — ) 
Cases. 

Affirmed : 

Allen's case (not yet reported) 88, note. 

Army Officer's case, 5 Lawr., Compt. Dec 35, note. 

Bliss'^ case, 5Lawr., Compt. Dec 55,61,63,64 

Clerk's Investigation case, 3 Lawr., Compt. Dec 128 

Commissioner's Oath-Fee case, 5 Lawr., Compt. Dec 99, 101, 109 

District Attorney's case, 5 Lawr., Compt. Deo 22 

Election Supervisor's case, 3 Lawr., Compt. Doc 84 

Eveleth's case, 2 Lawr., Compt. Dec 65 

Navy Pay case, 6Lawr., Compt. Dec 132,135 

Thompson's case, 2 Lawr., Compt. Dec 35, note, 

Zabriskie's case, 5 Lawr., Compt. Dec 131, 132 

Considered : 

Converse r. United States, 21 How 70-71 

Customs Officers' case, 15 0p. Att.-Gen ^ 65,79 

Eveleth's case, 17 (t) Op. Att.-Gen 65 

Indian Land cases, 2 and'SLawr., Compt. Deo 213,214,215 

Linee's case, 15 Op. Att.-Oen , 65,75,76 

Marshal's Fees case, 15 Op. Att.-Qea ,..,.,^.,...,.... .,.,,^.^.,^,^^ 65|7I| 
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Cases— Continued . 

Considered— Continued. 

Pierce's case, 15 Op. Att.-Gen 65,70,71,72 

Tyler's case, 18 Ct. CI 77 

United States r. Flanders, — U. 8 108 

United States v. Jones, 18 How 80 

United States v. Savings Bank, 104 U.S 80 

Whiting's case, 10 Op. Att.-Gen 65,72 

Wyliet?. Coxe, 15 How., in connection with Trist v. Child 202,203 

Followed : 

Allen's case (not yet reported) 84 

Chief Supervisor's Compensation case, 4 Lawr., Compt. Dec 84 

Trist ». Child, 21 Wall 201,202 

Not concurred in : 

Meigs r. United States,— Ct. CI 222, note, 223 

Overruled : 

Conrad's case, 15 Fed. Rep 84.85 

Central and South American Commisaioners. 
Compensation of — : 

Commences with the date of takiog oath of office 257 

Right to — is given only by statute (act July 7, 1884, 23 Stat., 227, 
236), and this provides a gross sum for — in full for the entire 
service, which may be apportioned and paid periodically in the 
lawful discretion of the Secretary of State, but not in advance of 

the rendition of services 248,254,257 

Definition OF— : 

They are diplomatic officers of the United Statue 248,^3,254 

Expenses of — : 

Accounts ?br — , how settled 257,258 

Office of — : 

The statute does not create a permanent — . It provides for appoint- 
ments which by force of the statute may endure until the entire 

service is rendered 257 

Secretary of — : 

Has right to compensation only under act July 7, 1881 (23 Stat., 227, 
236), and such compensation is a gross sum which is in full for 
the entire service, which may be apportioned and paid periodically 
in the lawful discretion of the Secretary of State, but not in ad- 
vance of rendition of services 254 

{Set Construction ; Diplomatic Officers.) 
Certificatea. 

Probable cause : 

Granted under Rev. Stat., sec. 989 163, m<«. 

{Sit United States, subtitle liahiUUts of— . ) 
Reasonable cause: 

Granteil under Rev. Stat., sec. 970 163,«o<«. 

When not entered : 

When a collector of iuternal revenue seizes a distillery by order of 
an officer not authorized so to order, the collector is not entitled 
to a certiticate of '* reasonable cause,"' under Rev. Stat., sees. 

i»70, IVS9 246-248 

Chief Superviaora of Electioiia. 
Accounts of — : 

For compensation and expenditures are presented by them directly 

to the Treasury Department for yiayment 155-157 

How certitieil 88,88 
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PAge. 
Chief Supervisors of Blections — Continned. 

APPOINTMKin' OF — : 

How made 17d 

Compensation of—: 

Accoants for — {See Accounts, tupra,) 

Are not entitled to compensation for drafting ( I ) recommendations 
to a court for appointment of supervisors of elect ions^ (2) oaths 
of office for supervisors of elections, (3) oaths of office for deputy 
marshals, (4) instructions to supervisors of elections, (5) nor are 
they entitled to per diem compensation for attendance on a circuit 
court of the United States, Rev. Stat., sec. 2031, does not ex- 
tend the provisions of act Feh. 22, 1875 (18 Stat., 333), to their 
case, but itself provides the only authorized compensation for 

their services. (See Duties, pbst) 84,9&-9& 

Is paid from permanent Indefinite appropriations 84,89,90 

Duties of — : 

Must preserve oaths of supervisors of election and special deputy 

marshals 101 

Their duties and compensation are prescribed by statute. Whatever 
service it requires must be rendered, whether compensated or 
not, and the statute must authorize payment of compensation or 

it will not be allowed 90 

Necessary Qualifications of — : 

Are not ex officio United States commissioners. On the contrary, are 
commissioners of the circuit courts, before they can become chief 

sni>ervi8ors 96, 97 

Table of payments to — 192, 193 

Civil Service. 

Act of January 16, 1883 (22 Stat., 403): * 289-293 

Amended rules: 29^-301 

egulations: 301-314 

Claimants. 

Waiver by — : 

A claimant, who chooses to prosecute his claim in the Court of Claims, 
waives his right to have it considered by the accounting officers. 

This right fnay revive, when • 227 

Claims. 

Abandonment of — : 

Resumption of — by attorney, when 198, note. 

Alabama — : 

An account of the ''receipt and investment of the Geneva award 

money" * 20,21, note. 

Allowance or disallowance of — : (See Comptroller, subtitle, 

powers of — . ) 
Appucation for payment of — : 

To what officer — is made 278 

Assignment of — : 

A claim due a decedent at the time of his death cannot be assigned 

by the distributees, but passes to the legal representatives 1, 14 

Quterey if Rev. Stat., sec. ^3477, applies to asnignment of claims of 
which the Court of Commissioners of Alabama Claims has juris- 
diction T 1,14 

Classes of — : 

A list of— 280 

Collection of — : (See Attorneys at Law, subtitle, agreement of client, ) 
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-Continued. 
Disallowance of — : 

Cannot be allowed when expressly or by clear implication, prohlb 

ited by law 82 

Equitable — : 

The Treasnry Department will not, as a general rule, take cognizance 

of any merely equitable claim arising under an assignment - 14 

Forms of procedure concerning — : 

Sources of information regarding — i. 279 and note. 

Interest on — : {See separate title, Interest, subtitle, not payable, 

when.) 
Jurisdiction of — : 

The accounting officers of the Treasury Department will not gener- 
ally take any final action on iw claim presented to them, on which 
suit is pending against the United States in the Court of Claims. 

Reasons 220,225-227 

Law of — : 

Sources of information concerning — , where found 279-281 

Legal title to — : 

Only — recognized by Treasury Department 2, 14, 18 

Payment of — : 

A proper subject for regulations. Reason 1, 13 

In — , legal title only is recognized by the Treasury Department. . . 2, 14, 18 
Pendency of — before accounting officers : 

Cannot be pleaded to a suit on the same cause of action in the Court 

of Claims 225 

Qu^RE : 

(See Assignment, eupra.) 
Regulations (foNCERNiNG — : 

Treasury Department's — 272 

Revised Statutes concerning — : 

Sections of — 270,271 

Suggestions concerning — : 

Information concerning the law and forms for attorneys and dienta 

in claim-cases against the United "States (Appendix, Chap. II). .. 267-281 
{See Accounting Officers.) 
Clerks. ( ^ee Officers. ) 
Clients. {See Attorneys at Law.) 
Collectors of Internal Revenue. 

Judgments against: {See separate title, Judgments.) 

LlABIUTIES OF — : 

When a collector seizes a distillery by order of an officer not author- 
ized so to order, the collector is not entitled to a certificate of 

' ' reasonable cause '' under Rev. Stat. , sees. 970, 9b9 246-248 

Commissioners of Circuit Courts. 
Accounts of — : 

How certified 88 

Compensation of — : 

Are entitled to a fee, to be paid by the United States, of 10 cents for 
administering an oath to a supervisor of election or special 
deputy marshal, to verify his salary account, and to 15 cents for 

certifying thereto. Reasons 99,101-110 

Are not entitled to be paid by United States any — for drafting (1) 
oaths of office or (2) affidavits to verify salary accounts of super- 
visors of elections or special deputy marshals. Reasons 99, 110, 111 
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Page. 
GkunmUsioners of Circuit Courts — Continued. 

CoMPKNSATiON OF— Continaed. 

Fees of commissioners are paid from snndry civil expenses appropri- 
ations 84 

Duties of •— : 

Must adaiinister oaths of office to supervisors of elections and special 

deputy marshals 101 

Fees of — : {See Compensation, 8tipra.) 
Regulations governing — : {See Regulations.) 

Common Law. 

Applied to executive government: 

Limitation on its application 16 

Compenaation. 

Accounts for — , settled how : 

The usual practice in cases such as that of the Central and South 

American commissioners. Illustration 257 

Begins^when : 

After the date of taking oath of office 257 

Extra — : {See Construction.) 

General rule governing — : 190, 191 

Revised Statutes, sec. 1765: 

Considered in regard to the case of a clerk and superintendent of 
Winder's Building, who received compensation as disbursing 
agent and superintendent of the building of a fire-proof roof for 
said Luildiug. Held : that he was not entitled to the compensa- 
tion 69,70,7^-79 

{See Officers ; Per Diem ; Regulations, subtitle, Umiiations on — . For 
— of any particular office or officer, eee title devoted to that office or 
officer.) 

Compromiaes. ( See Contracts. ) 

Comptrollers. 

DiSABiUTiEs of — : 

Neither the final nor any other action of a Comptroller is essential to 
authorize suit to be commenced in the Conrt of Claims, and a 
disallowance of a claim by him cannot- be pleaded in that court 
either originally or puU darriem oontitiuaiice, either in abatement 

or in bar of an action 2*^,227 

Duties of — : 

Comptrollers are, by express statute, authorized to examine accounts 
and to certify balances thereon. The exercise of this power in- 
volves judicial discretion , 245,246 

General discussion of — 80-82 

Madison's definition of— 81 

{See Sketch, etc., poet) 
Limitations on — : 

Should overrule decisions of courts only on very good grounds 104 

Powers of — : 

Cannot be required by any officer to allow or disallow, in accordance 
with said officers Judgment, any claim against the United States. 
He exercises his powers by virtue of law and must use his own 

judgment as to such claims 65,81,82 

General disonssiou of— 80, 82 

May fix compensation Allowed to telegraph companies, when 112, 115 

{See Duties op, mpra,) 



348 First Comptroller's Office^ Treasury Department 

P»fe. 
ComptrollerB — Continued. 

Sketch of duties of— under the confederation : 865 

{See Accounting Officers; First Comptroller; Second Comp- 
troller.) 
CongreM. 

Committees of — : 

Limitation on power of — 288 

Intention of — : 

How ascertained 132 

Constitution. 

Art. II, sec. 2 , 167 

Art. II, sec. 2, par. 2 58,190 

Art. VI 170 

Art. VI, cl. 3 100 

Constitutional Law^. 

Vested rights. {See Interest.) 
Construction. 
Act: 

Cannot divest right to interest arising under the terms of a contract, 
express or implied. Reason. But may change rate of interest, 
prescribed by a pre-existing statute on causes of action in tort 
given by 8tatut€| even though an action be pending thereon. 

General discussion 137,142-146 

(For acts construed or referred to in decisions, see separate title, 
Act.) 
Any collector or other cto'FiCER of the revenue : 

The words— (Rev. Stat., sees. 970, 989) apply only to collectors or 
other officers of the customs aervice and do not include collectors of 

internal revenue. Reasoo. (But see foot-note on page 163.) 163 

Any other service or duty: 

In Rev. Stat., sec. 1765, means one rendered for the United States ... 71 

Appropriations : 

History of act of July 7, 1884 (23 Stat., 227, 236), appropriating, 
among other sums, certain amounts for the Central and South 

American Commission 249 

It is not competent to limit and restrict the true legal effect of — in 
general terms, by the estimates submitted to Congress asking for 
such — nor by any erroneous opinions as to the amount lawfully 

payable from the — «.... 132, 135 

Navy and Maiine Corps pay — (act July 7, 1884, 23 Stat., 262) con- 
strued by the light of various acts, and especially that of June 
20, 1874 (18 Stat., 110, sec. 5), are available indefinitely, after 

they have once become available 27-33 

Rev. Stat., sec. 3676, gives no authority to decide whether or not an 
appropriation is available. It relates to the power to control 

expenditures ; not to the existence of appropriations 34 

Rev. Stat., sec. 3679, applies only to annual — not to those which, by 
force of the act of June 20, 1874 (18 Stat., 110), are made perma- 
nent and continuous 38 

Rev. Stat., sec. 3684, makes — for public buildings available before 

the fiscal year commences 31 

Rev. Stat., sec. 3690, provides, in substance, that annual appropria- 
tions can only be ** applied to the payment of expenses properly 
incurred during that [fiscal] year," for the service of which they 
are made ; but permanent appropriations can be '* applied to the 
payment of expenses properly incurred '* after a fiscal year 32 
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Page. 
Constmction — CoDtiDued. 

Appropriations — Continned. 

The general t^rms of — acts are to be construed in subordination to 

the general provisions of other statutes on the same subject 248, 256 

When an act appropriates a gross sum ** for the pay of the Navy '^ 
without specifying the amount to which any officer of the Navy 
is entitled, such amount is to be determined by tbe statutes else- 
where prescribing compensation. And such statutes are to have 
their true legal eifect and not that which Congress or other offi- 
cers may have erroneously supposed them to have i;i2, 135, 1^)6 

(See Appropriations.) 
Bank: 

Definition of— 120,127 

Banker : 

Definition of— 120,127 

Bankers : 

Definition of— 120,127 

Broker : 

Definition of— by authorities 120, 127 

Business of banking : 

Definition of — 120,127 

Captured and abandoned property acts: 

Act July 28, 1866 (14 Stat., 329, seo. 8), while not carried into the 
Revised Statutes, remains in force as to suits for acts done under 

the — . Reasons 37,44 

Case: 

Meaning of the word in Rev. Stat., seo. 838 24,25 

Cases tried or disposed of before the judge : 

Meaning in Rev. Stat., sec. 838 25 

Casus omissus : 

Is to be avoided by construction unless the -r- is clear 114 

Central and South American commissioners : 

Construction given to that provision of act of July 7, 1884 (23 Stat., 
227, 236), which authorizes the appointment of — and the payment 
of their compensation. This act makes a permanent specific ap- 
propriation for a designated service ; the time for rendering which 

and the duration Thereof, are indefinite 248,257 

Change of tribunal,«not of prosecuting officers : 

Rev. Stats., sec. 643, contemplates — 35,36 

City: 

What the term »' —or town" includes (act Feb. 28, 1871, 16 Stat., 4:^ ; 

Rev. Stat., sec. 2028) 181,182 

Compensation : 

When a statute limits the gross amount of — and a subseciuent stat- 
ute imposes new duties at a prescribed rate of — the limita- 
tion of tbe first act applies as well to the amount of — for tbe new 
duties as to that for the previously authorized duties. But, if a 
later special statute relieves the — for the new duties from the 
limitation and then a still later act enlarges the act, imposing 
the new duties by extending it to other new duties to be rendered 
on the same terms and conditions, the amount of — for such added 

duties is also relieve<l of the limitatiou 38, 49-52 

Compensation ok commissioners: 

Acts and sections of Rev. Stat., concerning — considered 99,101-111 

Contracts: (**ffeExcKi»TioNf», |>o«/.) 
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Construction — Continued. 
County : 

ActJnnel0,1872(l7Stat.,349); Rev. Stat., sec. 20^. To what officer 
reference is had and to what not ; when it is to be regarded as 

eliminated from the statnte 180,181,182,183,184 

Decision : 

Definition of — 80 

Dkscription : 

When there are two descriptionsi the one true, the other false, the one 
applicable, the other inapplicable, the former is to be applied, the 

latter rejected 184 

Directory, when : 

Provisions are — 115 

District : 

Act June 10, 1872 (17Stat., 349). To what officer reference is had and 

to what not 180,181 

District attorneys : 

Construction of the statutes concerning emolumentretums and settle- 
ment of the question : whether fees for defending, under the cap- 
tured and abandoned property acts, should be included in such 

returns 37,38,46-62 

Elective-franchise laws : 

Construction given to some provisions of the acts of May 31,' 1870 (16 
Stat., 140), Feb. 28, 1871 (16 Stat., 433), June 10, 1872 (17 Stat., 
347), and of Title XXVI (sections 2002-2031) of the Beviaed 
Statutes. History of the enactments and opinions on the merita 
of the law. The Ohio State Statutes in part quoted .... 155-196 and notM. 
{See Statutes, po$t, ) 
Emolument returns: (See District Attorneys, eupra.) 
Employ : 

Meaning of — 57,63 

Employment: 

Definition of — 61-63 

Evasion of statute: 

The provisions of a statute cannot be evaded by any shift or contriv- 
ance which may be attempted to defeat its purpose 65 

{See Statutes, post) 
Exceptions : 

An exception to a general and comprehensive clause should be 
strictly construed, and should not be enlarged by construction 
beyond the plain meaning or purpose of its words, and those 
who claim its benefits must bring themselves clearly within it. 

This rule generally applies in construing contracts and wills 75 

Cannot be engrafted on statutes by inference or by importing into 

statutes words which are not found there 77 

Extension of statute to new things: 

Except in some few cases where a statute han fallen nmler the prin- 
ciple of excessively strict construction, the language of a statute 
is generally ejfrtended to new thiuj^s, which were not known 
and could not have been contemplated by the legislature when 
it was passed. This occurs when the act d»*alH with a genus and 
the thing which afterwards comes into existence i< a si>ecies 

of it 1^6,181 

Extka compensation: 

Rev. Stat., sec. 1705, and act June 20, 1874 (18 Stat., 101), con- 

sitlered 65,69,70,7^79 
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Pftge. 
Jonatrtiotion— Con tin ued . 

Fees: 

Act Febraary 22, 1875 (Id Stat., 333), coostraed in connection with 
Rev. Stat., sees. 824, 834, and hiatory of the enaotmentfl and the 

reasons for them given 22-25 

Folio : 

Definition of — (Cavender r. Cavender, 3 McCrary, C. C. ) 99, noU 

General terms ^ (^Appropriations, «Mpra.) 

Genus and species: (See Extension of statute to mew things, 

• supra. ) 
Incidents : 

Are always supplied by intendments 13,212 

In pari materia: 62 

Every general statute is subject to the limitations and provisions of 

other general acts which relate to the subject thereof 27 

Statutes — are to be construed t<ogether as one act 248,256 

When a statute excepts a prior statute, relating to specified objects, 
etc., from an existing general limitation, and the prior statute is 
afterwards enlarged by a statute referring to it and extending it 
to new objects, etc., such statute as enlarged is also excepted. 
But if instead of enlarging the prior statute by referring to it, a 
later independent statute is enacted, making general provisions 
similar to those of the prior statute in relation to a new ola$9 of 
objects, etc., such later statute is not subject to the exception ap- 
plicable to the prior statute 38,49-^ 

(See Compensation, tiipra.) 

Intention of Congress: 

How ascertained .' 13St 

Interest: 

Act March 3, 1875 (18 Stat, 481) 137 

Judgments : 

Bev.Stat., sees. 989 and 3220, construed 137,146-151 

Maxims : 

Annua nee debitum Judex non separat 232, 25d 

Expressio unius est exclnsio alterius : Applied (1) to persons excepted 
from the operations of a general provision ; (2) to Hydrometer 

case 75,219 

Generalia verba sunt general iter intelligenda, applied to appropria- 
tion acts 42,51 

Nemo debet bis vexari pro nna et eadem causa 231 

yoBciiur a ifocit«, applie<l to oppropriations 29,30 

Optima legum interpres consuetndo 169 

Quando lex aliquid conceilit, concedere videtur et id, per quod de- 

venitur ad illud 212 

Quicquid demonstratii) rei additur satis deraonstratte frnstra est 184 

Officer of tub kevknur: 

Means what, in Ho v. Stat., sec. 989. ^2) What this expression in- 

cludes, as held in d<rciHioDs of Supreme Court 149, 163, note 

Operates prospectively, when: 

Rule and illustrations 286, 2K7, fio<s 

Or: 

As used in the elective franchise laws, ( Rev. Stat., sec. 20'i8 ; act, June 

10,1872,17 Stat.,:M9) 172, 180, 18a 
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Pafft. 
•Construction — Continued. 

Order fixing telegraphic rates : 

Postmaster-General's— y dated September 4, 1884, must be construed as 
retrospective to the extent of prescribing rates for the whole 6scal 
year commencing July 1, 1884. Reasons. General discussion of 
subject of such orders. Rev. Stat., sec. 5266, is directory as to 
time of making of — . Text of — of September 4, 1884 . . . 111-116 and fiote 
Original statutes : 

When resort may be had to them. (See Revisbd Statutes, post.) 
Parish : 

Act June 10, 1872 (17 Stat., 349). To what officer reference is had and 
to what not. (2) A subordinate division of the State of Louisi- 
ana, corresponding with a county in other States 180, 181 ; 177 

Precinct : 

Act June 10, 1872 (17 Stat., 349). To what officer reference is had 

and to what not 180, 181 

Probable cause : 247 

Procedure of courts : 

Statutes regulating — are generally, if not always, deemed retro- 
spective 114 

Regulations : 

Rev. Stat., sec. 161, authorizing the making of — is declaratory 13 

Rule governing construction of — 212 

Revised Statutes : 

When a provision of the — is free from ambiguity, effect must be 
given to it, according to its terms, although they .have a mean- 
ing different from the original statutes, from which it was taken. 
But when such provision is ambig^ous^resort may be had to the 
original statutes, from which the provision was taken, to ascer- 
tain its meaning 155,163 

(For sections construed, •«« Rbyisbd Statutes, sections numbered 
under that title. ) 
.Species: {See Extension op statute to new things, aitpra.) 
Statutes : 

Are not to be evaded any more than they are to be disobeyed, even 
by actA done in entire good faith, on the principle : that which 

could not be done directly cannot be done indirectly 78 and note 

Designed to prevent fraudulent voting, to secure freedom of elections, 
and a f\ill and fair declaration of the leg^al result are to be 
literally construed to accomplish these objects. Reasons for 

rule 156,163,164,174 

Do not bind the United States, unliiss expressly naming them 2^ 

Must 1h« construed so as to suppress the mischief and advance the 

r<»mo<ly • 78, note 

(For statutes construe«l, %et separate title, Act. And »«f, also. In 
TAiu MATKRiA. »ifj)rfl, .and Strict — , paU) 
Strict—: 

Stiitut«M will Ih» strictly constnied to prevent a surrender of execa* 

tivo ^Hnvers 235 

Taxes RKKrNnKn: (Ay* title. Taxes, subtitle, re/«ii4i of — .) 
To DKCmK : 

Delinilion of — i?0 

'Town : 

Detluition of— in some States. (Act Feb. i8, 1871, 16 SUt., 435 ; Rev. 

5it^M., iHV.\h>2S> 181, lis 
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Conatmotloii — Continued. 

Trkatiks: (/See separate title, Trbatibs.) 

USAQK : 

Aa to allowance of accounts 104,105 

As to cost of a verifying affidavit (1) to bills for traveling expenses, 

and (2) to salary vouchers, customs service 105, note 

Its value in construing statutes 169 

Permanent officers pay the expenses of verifying their salary accounts 
and for having the official oath administered to them ; supervis- 
ors and deputy marshals do not. Reasons for difference 105-107 

Sufficiently continued becomes law, even when only of a few years' 
continuance, where it is not in conflict with the clear letter of 
the law, and especially where it is nearly contemporaneous with 
the statute 105 

Wills: {See Exceptions, supra.) 

Words : 

Every word and clause should, if possible, have assigned to it a mean- 
ing, leaving no useless — 180 

Meaning of — in statutes. Will not be used in the same statute or on 

the same subject in two different senses 62 

(See Exceptions, aupra. ) 

Year: 

The — for which telegraphic rates are to be pre8oril>ed by the Post- 
master-General, is the fiscal — 111,113 

(See Acts.) 

Contractors. 

Definition of: 57 

Contracts. 

Action on — : 

In all cases of severable contracts, each breach constitutes a separate 

and distinct cause of action 233 

Apportionment of — : 

While, by executive common law, a claimant may split an entire 
claim, in courts he cannot. If he does, a Judgment for part bars 
all. Courts will not apportion 'entire contracts. No relief can 

be had in equity. Reasons and illustrations 232, 233 

Authority to enter into — : 

The authority to employ, is an — 67 

Construction of — : (5e« Construction, subtitle, exceptions,) 
Effect of death on — : 

Case where death did not dissolve a contract (Stanton v. Embrey).. 16, note. 
Entire or severable — : 

No precise rule can be given, by which it may be determined 
whether contracts are — . If the consideration is single and en- 
tire, the contract must be held to be entire 233 

(See Action on — , supra.) 
Essentials of-—: 

Assent of an officer, authorized by statute to employ, and of person 

employed, necessary to the making of a contract for services 57 

Interest under — : ( 5e« Interest. ) 
Limitations on — : 

Right to salary of public office does not rise merely by contract; and 

would seem not to be defeated by contract 7(?' 

6 LAWR 23 
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Contraota — Continued. 
Naked powers, when : 

A contract, by which an attorney is to prosecute a claim and be paid 
for his services, is a mere naked power, not coupled with an in- 
terest 204 

Not DI880L^'^D, when : 

A client's death does not dissolve a contract employing an attorney 
to prosecute a claim against the United States. But a mere 
naked power to receive a Treasury draft is terminated by the 

rleath of its maker 197,203.204,209 

Rights under — : 

A contract between a client and his attorney, allowing the latter 9 
per cent, of the amount recovered (under a power of attorney 
from said client) is not an assignment of any part of the judg- 
ment. It merely gives a right of action 1,15 

oEMBIiE I 

It seems that in Creecy's case, the colitract is a waiver of the attor- 
ney's lien as a common law privilege 197 

Valid, when: 

A contract to pay an attorney at law a per centum or a specific sum 
of money out of the proceeds of a claim for his services in secur- 
ing payment thereof, is valid 2, 15 

A contract to procure legislation, — 274, mote* 

Void, when: 

A compromise effected by a Judgment-debtor, or his attorney, with a 
plaintiff not fully advised of his rights, in the absence of his 
attorney, when the debtor or his attorney is aware of the plain- 
tiff's ignorance is fraudulent and will be set aside 17, note, 

A contract, purporting to give a lien to the extent of vesting a right 
in the attorney to appropriate to himself any part of such fhnd, 
before its payment to the client is prohibited by Be v. Stat., sec. 

3477 197,204,209 

A contract stipulating for political influence is void 274, noit. 

An agreement for compensation to secure a contract with the €k>v- 
emnient to furnish it supplies, or to obtain legislation, or to 

procure a pardon, will not be enforced by the courts 17, note. 

Waiver of lien bt — : {See Sbmble, tupra,) 
What is implied in -— : 

As to contracts between the telegraph companies and the United 

States 114 

(5tf Attorney-General, subtitle, pov^en of — ; Claims; District At- 
torneys, subtitle, what not duHee of — ; Liens.) 

Costs. {See Courts, subtitle, eoete,) 

Cotton. 

Suits for seizures op — : {See United States, subtitle, intereste, etc. ) 

Coopooa. {Set United States Bonds.) 
Cooit of Claims. 

DSCISIONSOF— : 

Ars not guides to the executive officers of the Government and do 
not fUrnish preceilents for the Executive Departments in any like 
esMMS except ai» l^ as accepted, concurred in, and adopt.ed by 
aucb oAIc4n:«, and ao made their own decisions or announcements 
tfkf the law. lM9Cu«tuon of subject 220,237-246 
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Court of Claims — Con tin a ed. 
Judgment of — : 

A — for payment of which an appropriation has been made, operates 
by force of express statute to estop accounting officers from de- 
nying its validity. But such — can have no effect of estoppel 
upon accounting officers as to any other claim. Seasons 235-237 

Not rea adjudicataf when: {See Rks Adjudicata.) 

{See Limitation on — , poeU) 
Jurisdiction of — ; 

Claimants are not restricted from prosecuting original actions in this 
court, either in cases which have or have not been presented to 
and disallowed by accounting officers. Illuetration : No action 
of a Comptroller is essential to authorize suit to be commenced 
in this court 225-227 

The accounting officers of the Treasury Department will not gen- 
erally take any dual action on a claim presented to them, on 
which 8uit in pending against the United States in this court. 
Reasons 220.225-227 

The i>endency of a claim before, or its disallowance by, the accounting 
officers cannot be pleade<l to a suit on the same cause of action 
in the Court of Claims, either to delay, abate, or defeat the ac- 
tion. (A\^., disallowance by a Comptroller.). 225,226 

Limitation on — : 

The power of this court is (1) so expressly limited by statute and (tf) 
by the purpose of its creation that its Judgment can have no effect 
exrept to give a claimant, with che consent of Congress (ex- 
pressed by an act appropriating money to pay the claim), a right 
to the y>ayment of the sum found due him 234,235 



CBRTIFICATE8 OF REASONABLE AND PROBABLE CAUSE *. 

Granted under Rev. Stat., sees. 970,9^ 163, note. 

Clerks of — : 

Accounts of — , how certified 88 

Costs: 

In criminal proceeding in United States courts, the accused however 

wroDged, pays his own costs and expenses 23 

Rule as to when interest begins on — taxed by the court. Case where 

United States should not pay interest on — 152, 153 

Decisions of—: 

Are entitled to great respect, and should be overruled by a Comp- 
troller only on very good grounds IO4 

Duties of — : 

Must approve or disapprove accounts of deputy marshals after exam- 
ination in the presence of the district attorney. Effect of order 

approving them 187 

Jurisdiction of—: 

A court of equity may in many cases between private suitors protect 
an inchoate right and by remedial process enable a party to per- 
fect such right so as to rest a lien 199 

As between conrtsof concurrent jurisdiction, the one obtaining juris- 
diction first maintains it to final Judgment 227 

The United States can only be sued, as authorized by statute, in the 
Court of Claims or in some other designated tribunal {e. ^., the 
Court of Commissioners of Alabama Claims) but cannot be sued 

in a State court 40 

{See, also, Limitations on jurisdiction, jmm^) 
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Courts — Continued. 
Limitations on — : 

Cannot make an ofiQoer of the Treasury Department a party to a pro- 
ceeding in court and direct him to pay money under its order. .. 18 
No discretion is vested in any court to determine whether the sum 
specified in act July 29, 1882 (22 Stat., 723, ch. 359), was or was 
not the amount of a tax assessed contrary to the provisions of 

regulations referred to in such act 21&-2S0 

Limitations on jurisdiction : 

Cannot review action of accounting officers in disallowing the claim 

of chief supervisors for compensation 84,87,88 

POWKRS OF — : 

Every court has inherent incidental aathority to adopt such roles of 
practice and exercise such powers as may be proper for the 
transaction of its business. These rules have the force of law 
as between private suitors, but do not generally apply to the 

United States or create a pecuniary liability against them 91,93 

Will not apportion contracts, when. Reasons of rule and illnstra- 

tious 332,233 

Procw>urr op — : (5se Construction.) 

Rkmoval of causbs: (^ee Suits, subtitle} rtmotal, etc.) 

RULKS OF — : 

Qoveruing the practice of commissioners, in criminal proce^diDgs .... 23 

Criminal Law. 

Acts donk undkr Rrv. Stat., Titiji XXVI, " Th» ELScnyR Fran- 

CHisjc : ** (^^ Who should proskcutk, po9U) 
Who should proskcutk : 

The State should prosecute in eases against Federal officers, charged 
with acts done under Rev. Stat., Title XXVI, <* The Elective Fran- 
ohii«e/* when the cause is removed from a State to a Federal court. 35 

Coatoma OIBoara. 

Actions against — : 

Stat ut«>s giving a right to— 42 

D. 

Daoadanta. 

A claim due a decedeul> at the time of his death, is part of the — and 
pas6t«*s to the le^pil reporveentalirea. II cannot be iwrigncd hy the 
distributi!'^^ 1,14 

BSNKiriClAKlKS OF — : 

Cauuoi authoin/i^ an allora^y u> receive a Treaaary draft iasncd to 
uiakt" payuM'ul of a claim dae the decedent's estate from the 

ruit«Hi Slat««. Keaijsoiis 154,155 

l>t^viu»v nnsii or — : 

Cauuot ^i:fta^u a claim du«^ d«<^«»it at time of his death. Reason.. 1, 14 
WliH>ws vv»- — : 

Haw iko pow«»r to author!^ an attooMT to receire a Trvasnrj draft 
i^u^l to tu;Ake i»avmtfnt of a claim doe the dec«dent*s estate from 

the I'uited States^ KiMbSOUx^ 154, 13o 

Lt of J^iatico. 
fcii oir — : 
May ^* ^u( K^' Acconi^^y-Oeaeral to nntder :)erritf«e in defending 

iutvrvt^* >>t ruitx?d ;>tat«* ........... ..41,38,59 
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Deputy MarshalB. 

AppoiirrMBNT OF — : 

Made by a marshal. Natnreof — 190 

May be appointed for either urban or rural localities, without the ap- 
plication of any citizen 168 

Compensation of — : 

Are not allowed a per diem 168 

DUTIKS OF — : 

In election matters — are the same as those of special deputy marshals . 176 

Powers of — : 

Have all the powers of special deputy marshals 168, 176 

(iSte Officers, subtitle tutto against — ; Special Deputy Marshals.) 
Diplomatic Officers. 

Definition of — : 253,254 

Diebnrains Officers. 
Disabilities of — : 

Have no authority to fix and pay compensation in a form to bind the 

Government as to the amount paid Ill, 115 

Duties of—: 

Their business is to pay legyil claims in amounts authorized by or in 

pursuance of law 111,115 

Extra Compensation of — : (See Compensation, subtitle, Bevieed Stat- 
utes, sec. 1765.) 

(/See Marshals ; Officers.) 
Dlstribntees. {See Decedents.) 
Dletriot Attorneys. 
Accounts of — : 

How certified 88 

Assistants and clerks of — : (/See Personal services, |km<.) 
Compensation of — : 

A claim for — under Rev. Stat., sec. 838, will not be approved by the 
Secretary of the Treasury, in any case not tried or disposed of 
before the proper judge. Hence compensation cannot be allowed 
for ** i nquiry and examination*' to determine whether an inter- 
nal-revenue case shall be prosecuted 22 

Cases to be read in connection with examiuation-fee ca^e 22, soto. 

Circular relating to — 39, note. 

For defending officers or others, sued for the performance of duty 
under the captured and abandoned property acts, they are al- 
lowed such — as may be certified by the proper court to be rea- 
sonable and proper, and may be approved by the Secretary of 

the Treasury or the Attorney- General 37,42,43,48,49 

Laws concerning — and duties, outlined 37,38,46-52 

Not entitled to per diem compensation for days in which, they being 
absent, their assistants were present at a court of the United 

States 131,132 

They are not entitled to any fee in a case in which a party is recog- 
nized by a circuit court commissioner to appear before a court of 
the United States to answer a criminal charge, when no indict- 
ment is found 2S8,259 

When a district attorney, after due examination ihto an internal-rev- 
enue case, decides that proceedings thereon cannot be sustained 
or ought not to be instituted, held by Treat, J. : he is entitled to 
receive such compensation as the Secretary of the Treasury shall, 
on the judge's certificate, deem reasonable.... 22,24 
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District Attorneys — Continued. 
Compensation of— Continued. 

When suits are formally Instituted, Rev. Stats., seo. 824, governs — ; 
when suits are not instituted, on revenue reports made to district 
attorney and disposed of In his office, Rev. Stats., sec 838 — but 
both classes are now within the act, Feb. 22, 1875 (18 Stat., 333). 25 

Where services were rendered, during fiscal year ending June 30, 1885, 
in defense of officers sued for performing an official act, — is paid 

from appropriation of act July 7, 1884 (23 Stat., 224) 36, 37, 41, 42, 44 

(<5ee Return of fees and emoluments, etc., |mm^) 
Disabilities of — : 

Not entitled to per diem compensation for days in which, they being 
absent, their assistants were present at a court of the United 

States 131,132 

Duties of — : 

Laws prescribing — and compensation outlined 37,38,46-63 

Must act as counsel for United States officers prosecuted by a State 
for acts done under Rev. Stat., Title XXVI, ''The Elective Fran- 
chise,'' when such cause is removed to a Federal court 3$ 

Must defend suits in his district against revenue officers, when directed 

by the Secretary or Solicitor of the Treasury 60 

When so directed by Solicitor or Secretary of the Treasury or other 
proper officer must appear and defend suits against United States 
officers or other persons, by reason of any acts done by the direc- 
tion of the Government under the captured and abandoned prop- 
erty acts. Not official but contract duties 37,41 

Employment of — : 

May be appointed to defend officers sued for the performance of offi- 
cial duty, in cases in which it is no part of his official duty to 

appear.. 36,37,41 

Personal services of—: 

Are distinct from services by assistants and clerks. The latter are 

compensated by appropriation, etc 39, nek. 

Powers of — : 

Are not required to accept employment under act June 20, 1874. (18 
Stat., 109, sec. 3, proviso.) Their services, when they accept, 

are not official services 58 

Returns of emoluments and fees by — : 

Compensation, allowed by Attorney-General for defending interests 

of United States, by his order, need not be included in — 55,57-^,64 

Compensation for defending suits against persons for acts done under 
the captured and abandoned property acts, need not be included 
in — 38, 4&^ 

Must be made semi-annually to the Attorney-General of all the fees 
and emoluments of their offices. Exceptions. (Rev. Stat., sees. 
825, 827, 8.S4,989) J7,47,4d 

Must include compensation in cases in which the United States will 
be bound by the judgment. Exceptions. (Rev. Stat., sees. 825, 
827, a34, 989) 37,47-48 

What compensation is and what is not required to be included in — . 55-€l 
Services, when not official : 

When sent by Attorney-General to defend interests of the United 
States, their services are not official; not being rendered under 
an appointment, but under contract simply in the capacity of an 
attorney at law 56,56-^ 
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District Attorneys — Continued. 
What not duties of — : 

It is not the official duty of a district attorney to appear in suits 
brought against the Secretary of the Treasury for taking prop- 
erty under the ''captured and abandoned property acts.'' (But 

see contra, 43, 44, 49) 36,41 

(See Attorneys at Law.) 
DomioiL 

Qeneral discussion of — : 193-196 

Drafts. 

Delivery of — : 

May be to attorney at law when client directs, but neyer after death 

of client 210,211 

Lien on — (See Attorneys at Law, subtitle, no lien, etc.) 
Possession of — : 

An attorney has no right to — issued to settle a client's claim. 

Reasons 197,209 

Power to receive — : 

A — is terminated by the death of its maker 197,204,209,210 

(See Bight to receive — , post.) 
Receipt for — : 

A ^arty receiving a draft in payment of a claim against the United 
States is required to execute a receipt therefor to the Treasurer 
of the United States. He cannot do so if the principal is dead. . 904 

Right to receive — : 

May be claimed, how 211 

Regulation concerning — , with qaalification to it. Discussion of 

subject 1.13,18,211-213 

The widow or other beneficiary of the estate of a decedent has no 
power to authorize an attorney to receive a Treasury draft issued 
to make payment of a claim in favor of the decedent's estate and 

against the United States. Reasons 1&4, 156 

(See Power to receive — , supra,) 

E. 

Zneotive Franchise. (See Construction ; Criminal Law ; subtitle, who 

should prosecute. ) 
Employes. 

Compensation of — : 

The employes in the Qovernment Printing Office are entitled to pay- 
ment for February 21, 18(55, when the office was closed by Execu- 
tive order, and when the employ^, being under contract for con- 
tinuous service on an agreed compensation, have not waived 
their right to employment on and compensation for that day — 129, 131 
Definition of — : 

The word employSis sometimes used in statutes to designate an officer ; 
bat, strictly construed, it means a person rendering services by 

contract 55,57 

Leaves of absencr of — : 

Rule governing — . . 82. note, 

(See Officers.) 
SzTatnm. 

23 Stat, should read 22 Stat. (15 lines from bottom of page) 30 

Bstpppel. 

General DISCUSSION of THE SUBJECT : 227-237 

Res aixjudicata (See Separate title.) 

(See Accountino Officers; United States.) 
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Evidence. 

Exclusive, when: 

When the law j)rovide8 for the evidence in one mode it is not only 

snfficient but exclusive 187 

Order fixing telegraphic rates : 

In the absence of other testimony, — may be taken b» prima facte evi- 
dence of what is a reasonable rate for telegraphic services.. .112, 115, 116 
Order of cocrt : 

An — approving accounts of special deputy marshals \a prima faoie evi- 
dence that the deputies were necessarily appointed. It is the only 
evidence accounting officers can require 187 

Executive OfELcers. 
Disabilities of — : 

Cannot enforce a lien. Reasons 18 

Cannot make a law giving compensation to the officers of the United 
States for services which a statute requires of them, when the 

statutes provide no compensation for such services. Reasons 94 

Cannot recognize a lien. Reasons 209-211 

Limitations on —: 287 

]?0WER8 of — : 

When they act within their jurisdiction, — as tp usage and national 

executive common law ••-. 268 

Executive Departments. 
Heads of — : 

Cannot control the judgment of an officer thereof in a matter as to 
which the law requires him to exercise his owu judgment. Illus- 
trations 241-243 

Have not hesitated to say that they are not required to accept or act 

on the principles of law laid down by the Court of Claims.. 243, amd note. 

Executive OfELcers. 
Limitations on — : 

Cannot allow a claim which is expressly or by clear implication pro- 
hibited by law 82 

Powers of — : 

Are not bound by the decisions of the Court of Claims, except. {See 
Court of Claims, subtitle^ dedsionn of—,) 
(See Accounting Officers.) 

F. 

First Comptroller. 
Disabilities of — : 

Cannot lawfully countersign a Treasury warrant unless he decides 

that it is " warranted by law" 132,134 

Duties of — : 

Before count'Crsigning a warrant for advance of money from an appro- 
priation must decide that it is warranted by law 26, 33 

Countersigns warrants, issued by Secretary and warranted by law.. 33 

Investigation of office of — : 

By committee of House of Representatives 285-28^ 

Limitations on — : 

Will not recognize or deal with equitable claimant 14 

Office of — : 

Report of House of Representatives' committee on the mode of con- 
ducting the 285-298 
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First Comptroller— Cod tin aed. 
Powers of — : 

Inserts in warrants a direction to the Treasurer to deliver, to the 
claimant or his attorney specified, the draft issued to make pay- 
ment t 13 

May give directions for payment of money in certain cases 13, note^ 

(See Comptrollers.) 



Acknowledgment : 

To power of attorney, sources to be consulted in drawing 377, note. 

Affidavit : 

Concerning lost or stolen United States bonds 328 

Supervisor of election's — 173,fioto. 

Application for letters patent: 283 

Assignment of bonds : 

Power of attorney ; authority by resolution ; authority under by- 
laws for— 320 

ACTHORITY BY RESOLUTION : 

Assignment of United States bonds 320 

Indorsement of interest-checks 324 

Authority under by-laws : 

Assignment of United States bonds 320 

Certificate : 

Commissioner's — to supervisor's affidavit 173, note. 

Commission : 

Special deputy's — 178,iioto. 

Supervisor of election's — 173, note* 

Indorsement of interest-checks : 

Authority by resolution for the — 324 

Letter for conversion of coupon into registered bonds : 317 

Letter TRANSMITTING bonds for transfer: 322 

Power of attorney : 

Agreement and — for claims generally 281,282 

Another form of — to prosecute a claim 197,282 

Application for letters patent and — to prosecute them 283, 284 

Assignment of bonds of the United States 320 

Granting authority to collect claims against the United States, Ac. 273-277 

To collect interest-checks ^ 323 

To prosecute pension claims 284 

Receipt : 

Supervisor of election's — 173,iioto. 

Request for caveat against transfer of registered bonds : 326 

Requisition: 134 

G. 

CK>Temment. (See United States.) 



Bouse of RepresentatlTea. 
Powers of — : 

As to investigations ; as to construction, for purpose of amendment of 

law 287 

Hydrometers. 

Inspection of — : 

No authority exists to detail a clerk of the Treasury Department to 

inspect — or other machinery at a distillery. Reasons 128, 129 
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I. 

Indians. (See Real estate.) 
Interest. 

Arising by usage or contract: 

Difference as to interest arising (1) by usage or (2) on contract 148, note. 

CoiiPOUND — ; {See Payable when, posU ) 
Not payable, when: 

A claimant, who presents to the Secretary of the Treasury for pay- 
ment a claim duly allowed and who, by compromise, assents to 
a set-off against the same, is not entitled to interest on the resi- 
due of his claim, the payment of which is delayed in effecting the 

compromise. (Act March 3, 1875, 18 Stat., 481) 137, 147-149 

Rev. Stats., sec. 3220, gives a right, on proper allowance, to pay- 
ment of the amount for which final judgment has been rendered 
against a collector of internal revenue, but not to any interest 

thereon 137,146-149 

When a case has been taken from the circuit court to the Supreme 
Court on writ of error, and the latter court affirms the judgment 
of the lower court, interest is not allowable during the period of 

an unnecessary delay in entering the mandate 137 

On costs of suit: 

Rule as to date when interest begins — .« .. 152. 153 

Payable, when: 

Under the act of March 3, 1875 (18 Stat., 481), interest is only — the 
Secretary of the Treasury has, on the presentation to him for 
payment of a claim '' duly allowed," claimed a set-off against it of 
a larger sum than was due, from the claimant to the United States, 
and this has been determined in a suit brought against the claim- 
ant te recover the amount demanded by way of set-off 137, 147-149 

When, in the circuit court, interest is carried into a judgment and 
such judgment is, upon a writ of error, affirmed by the Supreme 
Court, and a mandate is directed to the court below to carry such 
judgment into effect with interest thereon, the interest so com- 
pounded is generally to be paid 137,147 

Rate of — : 

A legislative act may change the — prescribed by a pre-existing 
statute on causes of action in tort given by statute, even though 

an action be pending thereon. General discussion 137, 142-146 

Right to — : 

A vested right, which cannot be divested by a legislative act, when 
it is expressly or impliedly granted by a contract. General dis- 
cussion , 137.142-146 

Special case concerning — : 

New York and Hudson River Railroad Company's case. Note par- 
ticularly foot-note on pages 151-153. 137-153 

{See United States bonds.) 
Internal revenue. 

Cases of violation of — laws: {See District attorneys, subtitle, 

compeneaiion of — .) 
Officers of — : {See Customs officers.) 

J. 

Joint resolutions. 

July 4, 1864, 13 Stat., 417, No. 77, additional income-duty 217 

Feb. 28, 1867, 14 Stat., 569, additional compensation to certain em- 
ployes in the civil service of the 
Government at Washington 154, 197 
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Joint resolatloiui — Con tinned. 

June 14, 1878, 20 Stat., 254, Washington Monument. Use of the ap- 
propriation 130 

April 16, 1880, 21 Stat., 304, payment of wages to employ^ in the 

Government Printing Office for legal 

holidays 129 

March 3, 1881, 21 Stat., 522, salaries of Government employes in the 

District of Colnmbia 130 

May 13, 1884, 23 Stat., 272, Washington MoDument dedication cere- 
monies, Ac 130 

Jan. 6, 1885, 23 Stat.,—. Holidays of Government employes 130 

Judgments. 

conclusivk, as bktween whom: 149 

Dkfikition of — : 

A Judgment is the highest contract known to law, and as such is 
beyond legislative control or interference. (But see limitation 

thereon, page 143) 142 

Final — : 

Definition of —, under Rev. Stat., sec. 988.. 137,149 

Interest on — : (See separate title. Interest.) 
Liability on — : 

Discussion of whether or not the United States Government is liable 
for the whole amonnt of a jndgment rendered against a collector 
of internal revenue, or whether it is competent to go back of the 

judgment 149, 150 

Rev. Stat., sec. 3220, creates, on proper allowance, an obligation to 
pay the amount for which final Judgment has been rendered 
against a collector of internal revenue, but not to any interest 

thereon 137,14&-149 

(See United States, subtitle, qucere.) 
Lien on — : {See Attorneys at law, subtitle, no /ten, ^c.) 
Not conclusive, when : 

When there is a series of successive claims, a Judgment in a suit for 
one of such claims cannot conclude suits for claims accruing sub- 
sequently to the suit. Illustrations 230 

Payments under — : {See Liabilities on — , supra.) 
Regulations concerning — : {See Regulations, subtitle, Treaeury De- 
partment* a — .) 
When — not res adjudicate : ( See Res Adjudicata. ) 
(5ee Construction; United States, subtitle, liabilities of—.) 
Judges. 

Limitations on powers of — : 

Cannot review action of accounting officers, when 84,87, 88 

Jaxladiotlon. {See Accounting officers.) 

Itands. (5e0 Real £sTATE.) 
laawrenoe. 'William. 

Elective franchise acts : 

In part originated by him 166, note* 

Speech : 

On the revision of the laws ( Rev. Stat. ). Extract quoted 163, note. 

Iiegal repreaentatiTes. 

Recognition of — : {See Treasury Department. ) 
Rights of — : 

A claim due the decedent, at the time of his death, passes to the legal 

representatives 1^14 
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< 

Paffeu 
Ziiena. 

Attorney's — on judgments: 

General discussion of snbject 1&»17, note. 

Cannot be enforced, when: 

Executive officers cannot, by any process, enforce a lien. Reasons.. 18 

Definitions OF — : 17,199-201 

Enforced, how — : 

By courts, as between private persons, and when they can obtain pos- 
session of the fund by process. But courts cannot make an offi- 
cer of the Treasury a party and direct him to pay money under 

its order 18 

Equitable title, when — : 

Liens existing on a Judgment or on money received seem to be a 
species of equitable titles to a definite undivided interest therein 

to the extent of the claim 201 

Kinds of — : 

Attomeys-at- law's liens also are either (1) charging liens or (2) retain- 
ing liens. These may arise either (a) by contract or (b) as a com- 
mon law privilege. Discussion of the snbject 197, 205-209 

Prohibited, when — : 

A contract purporting to give a lieu to the extent of vesting a right 
in the attorney to appropriate to himself any part of such fond 
before its payment to the client, is prohibited by Rev. Stat., sec. 

3477 197,204,209 

Quaere : 

Is a retaining lien void on grounds of public policy t 275, naU^ 

Recognition of — : 

No lien can be recognized by executive officers. Reasons 209-211 

Vested, how : 

Inchoate rights are vested as liens, sometimes, between private par- 
ties, by aid of a court of equity 199 

Waiver of—: 

A lien is waived when an agent accepts the personal credit of the 

principal 197,207,208,209 

It seems that, in Creecy's case, the contract is a — of the attorney 

as a common-law privilege 197 

What not a contract — lien : 

A personal agreement, by which a client agrees to pay a fixed per 
cent, of the amount of a claim against the United States, to his 
attorney for collecting it, does not create a contract lien oo the 
fund thus secured when the attorney is not in possession of the 

money realized 197,201-203 

When — not existing : 

An attorney has no lien on a Treasury draft issued to satisfy a cli- 
ent's claim and hence no right to demand possession of it. Rea- 
sons .- 197,209,27i 

{See Attorneys at law, subtitle no lien in favor of—,) 

M. 

Marine Corps. 

Compensation of — : 

After payment of past due salaries, under act of July 7, 1884 (23 
Stat., 262) the balance remaining unexpended is available to pay 
officers and mun of the Marine Corps for — accruing since De- 
cember 31, 1884. Reasons 27-33 

{See Navy.) 
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Manuals. ^^^ 

Accounts of — : 

How certiiied 88 

Duties op — : 

As disbnrsing officers, subject to the proper supervision of the Attor- 
ney-Qeueral, generally pay supervisors of election and special 
deputy marshals for their services, on accounts submitted to and 
approved by the proper court 155,157,187 

Must appoint special deputy marshals, when . 177 

Same as those of special deputy marshals in election matters 176 

Powers of — : 

A marshal, subject to the directions of the Attorney -General, is the 
exclusive judge of the period of time during which he will require 
the service of special deputy marshals, in the actual performance 
of official duties, not exceeding ten days, the maximum time 
iized by statute, even though a few of the days of service are 
after the election. Reasons 156,188-190 

Appoint deputy marshals 190 

Each marshal of a district, subject to authorized directions of the At- 
tomey-Qeneral, is the sole judge of the necessity of appointing 
special deputy marshals and of the number which he will appoint. 
May appoint one of his general deputies as a special deputy in a 
city or town for a peripd not exceeding ten days. 156, 176, 177, 178, 184-188 

Same as those of special deputy marshals, in election cases 176 

Maxima^ (iSeeCONSTRUcrriON.) 

IV. 

National executlTe common law. 

«rr»*,WHAT IT embraces: 236,237 

Navy. 

Compensation of — : 

After payment of past due salaries, under act of July 7, 1884 (23 Stat., 
262), the balance remaining unexpended is available to pay offi- 
cers and men of the Navy for — accruing since December 31, 1884. 

Reasons 27-33 

(See Appropriations.) 
Payop|— : {See Appropriations; Compensation, eupra; Marine 
Corps.) 
Navy Department. (See Regulations, subtitle, Hmitations on — .) 

O. 

Oatha. 

Difference between — and affidavits: 103 

•OfBoera. 

Affidavits of — : 

Fees for taking — should be paid by the Government, when 104 

Chief supervisors of elections: (/See separate title.) 
Clerks: 

Are officers, at such rate of compensation as may be appropriated for 
by CongreHS. The head of a department cannot vary the con- 
tract of employment. The sole power over — is to prescribe regu- 
lations for their conduct [of business]. — may be removed but 
cannot hold an office and not do its duties. Nor can — be de- 
prived of the salary the law gives them 76 

Cannot relieve themselves of the prohibitions of Rev. Stat., sec. 1765, 

by a leave of absence without pay. Reasons 76,77,79 
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Page. 
Officers — Continued. 

Clerks — Continued. 

No aathority exists to detail — from the Treasury Department to in- 
spect hydrometers or other machinery at a distillery. Reason.. 128,129 
Compensation of — : 

Are entitled only to such — as the statute prescribes for services re- 
quired by law .^ 100 

As to chief supervisors, see separate title, Chief Supervisors of 
Elections. 

Cannot relieve themselves of the prohibition in Rev. Stat., sec. 1765, 

by a leave of absence without pay. Reasons 76, 77, 79 

Can receive only such — as may be provided by statute 84 

Executive officers cannot make a law giving — to the officers of the 
United States for services which a statute requires, when the 
statutes provide no — for such services. Reasons 94 

Expense of verifying by affidavit salary accounts of permanent 
officers is borne by them; but it is otherwise with supervisors of 
elections and deputy marshals. Reasons for difference 105-107 

General rule as to payment of — 190, 191 

Right to — may be relinquished, when. Relinquishment operative, 

how 77,78 

The general prohibition of extra — is not removed by a suspension by 
agreement of the salary of an officer. He who claims to be ex- 
cepted from the prohibition must show how he becomes so 74,75,77 

The ordinary — is a full consideration for the whole of his time, or, at 

least, for all the service which the law may require of him 91 

The right to the salary of a public office does not rise merely by con- 
tract ; and would seem not to be defeated by contract 78 

Whatever- — the statutes authorize can be paid; whatever they do 

not authorize, cannot 90 

(See Construction, subtitle, compensation,) 
Customs officers: (5ee separate title.) 

Definition of — : 58, 59, note, 190 

Disabilities of — : 

Cannot relieve themselves from the prohibition of Rev. Stat., sec. 

1765, by a leave of absence without pay. Reasons 76,77,79 

DOMICIL OF — : 

Rule as to — and discussion of subject 193-196 

Duties of - : 

Are prescribed by the Constitution, statutes, and regulations ; and are 
to be performed under the supervision and direction of their im- 
mediate superiors. Illustrations. There is no discretion in the 
performance of the — by the officer 58 

Stipulations for the non -performance of — are not generally to be fa- 
vored 77 

Whatever services, if any, are required by a statute but have no com- 
pensation expressly provided for, are to be rendered gratuitously 90 
Leaves of absence of — : 

Rule governing — : 82, note. 

Oaths of — : 

Costs of having — administered to permanent officers are paid by said 
officers; but it is otherwise with supervisors of elections and 

deputy marshals. Reasons for difference 105-107 

Powers of — : 

Discretionary — cannot be revised by accounting officers. Reasons 

and illustrations of rule 186-188 



Index of Decisions and Appendix, 367 

OiBoera — Continued. 

P0WSR8 OF— Continued. 

When a statute gives an officer authority to employ or to contract 

for services, no contract can be made except by the assent of the 

officer employing and of the person or officer employed 57 

Suits against — : 

When brought for acts under Rev. Stat., Title XXVI, "The Elective 

Franchise,^' and removed to a Federal court, — must be prosecuted 

by the State and defended by the United States attorney 35 

Who may be appointed to defend t 36,37,41 

The Government is, generally, under a legal obligation to defend its 

officers, when sued for the performance of an official duty 36, 40 

Supervisors of klkction : {See separate title.) 

Who are not — : 

Special deputy marshals are not technically officers 156 

< /See Accounting officers ; Comptrollers ; Department of Justice; 

Disbursing OFFICERS ; Employ^; Executive officers.) 
OIBoes. 

Compensation of — : 

When apportioned 233 

(<S^« Compensation, subtitle, hegimwhen,) 

Definition OF— : 58,59, note. 

Duties of — : 

By whom — must be performed. Reasons •. 82 

Cannot be dependent on a contract, but must be prescribed by or in 

pursuance of law. How far discretion of superior officer extends 

concerning — 58, 59, 60 

Vacancy IN — : What does not constitute a — 74,82 

{See Central and South American Commissioners.) 

Opinlcna. {See Cases Considered.) 

P. 
Parish. {See Construction. ) 

Per diem. 

When not allowed: 

A chief suporviiwr of elections is not allowed per diem for attendance 

upon a circuit court of the United States 84 

Pleadings. 

Pleas: 

A plea of the pendency of an action can be made available to oust the 

jurisdiction of any other court of concurrent jurisdiction 227 

In a plea of a former judgment, it must appear that there is an identity 

in the present and the previous cause of action 230 

The pendency of a claim before or its disallowance by the accounting 
officer cannot be pleaded to a suit on the same cause of action in 
the Court of Claims, either to delay, abate, or defeat the action. 
llluetralion : Disallowance by a Comptroller cannot be pleaded 

either in bar or in abatement 225, 227 

Poetmaater- General. 

Order fixing rates of teleqraphino : il0 

Orders of — : 

In — Axiug the rates of telegraphic service (whore rendered for the 
United States), the year for which they are prescribed is the fiscal 
year, and the order, while it may be retrospective, cannot extend 
beyond said year. Case where order was made Sept. 4, instead 
of at beginning of fiscal year. When — may be taken rb prima 
facie evidence of what are reasonable rates. Order of Sept. 4, 
1884 in-neandnote 
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Postmasters. (See Accounts, subtitle, verification.) 
Powers. 

Naked, when : 

A contract, by which an attorney is to prosecate aclaimandbe paid for 

his services, is a mere naked power, not coupled with an interest. 204 

Terminated by death: 

A mere naked power to receive a Treasury draft is — of its maker.. 197, 204, 

209, 210 
(See United States Bonds.) 

Powers of attorney. 
Execution of — : 

To indorse interest checks 323 

Revocation of — : 

By death of claimant, when 272, 273 

Sources of information concerning — : - - - .278 and note 

(See Forms.) 
Practioe. (See First Comptroller, subtitle, poioere of—,) 
Preoedents. (See Court of Claims, subtitle, deoUions of—,) 
President. 

Disabilities of — : 

Caunot interfere with the Auditors and Comptrollers so long as they 

perform their duties faithfully. Reason for rule and authorities. 66, 67 
Presumptions. 

Abandonment of claim : 

(See Attorneys at Law, subtitle, abandonment ofoaee hy-^,) 
Principal and Agent. 
Law of — : 

How applicable to attorney and client, and of what it is a branch.. 267 

National executive, what it includes and why it has not been 

treated by text- writers 268-273 

Waiver of lien : 

An agent waives his lien when he accepts the personal credit of the 

principal 197,207.208.209 

(See also Appendix^ Chap, II.) 

Quaere. (See Assignments; Attorneys at Law ; Liens; United States.) 

Real Estate. R. 

Sale of Indian lands : 

No part of the expenses of the public land service shall be deducted 
from the proceeds of Indian lands sold through the General Land 
Office, except as authorized by the treaty or agreement provid- 
ing for the disposition of the lands 213, 215 

The Osage treaty (Jan. 21, 1867, 14 Stat., 687) provides for the deduc- 
tion of the expenses incident to the sales of lands 213, 215 

The provision of the act of August 5, 1882 (22 Stat., 267) directing the 
deduction of the expenses incident to the disposition of the Osage 
Trust and Diminished Reserve Lands, and Osage Ceded Lands is 

not repealed 213, 215 

Receipts. (5ee Drafts.) 
Regulations. 

Accounts of consular officers — : 

To be rendered quarterly (Consular Regulations of 1881, sees. 493, 

499,548) 251 

Authority to prescribe — : 103 

Civil-service—: 301-:U4 
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Page. 
Regulations — Con tinaed . 

COMMISSIONRRA OF CUtCUIT COURTS : 

Qoyeming practioe in criminal proceedings 23 

Commissioners of customs' — : 

VerifioatioQ of accounts 105, noi^ 

Drafts, right to receivb : 

Treasury Department's regulations as to — Discussion of subject .... 811-213 
Limitations on — : 

Must not be inconsistent with law 1,13 

Regulations of the Navy concerning payments are not binding on ac- 
counting officers of the Treasury in the settlement of naval ac- 
counts 81 

Regulations suspending salaries of officers, when valid and when not. 78 

Post-Office Department's — : 

Verification of accounts 107, note. 

Treasury Department's — : 

Concerning letters of attorney in claim cases 273 

Concerning Judgments certified for payment by any commission. 
Who are to receive the drafts. Right to make special orders, re- 
served. Origin of regulations 1,13,18 

For the performance of departmental business are made by Secretary . 1, 13 
Payment of claims against United States a proper subject for - . 

Reason 1,13 

United States bonds, — governing 31&-331 

What is a proper subject for—: 

Claims against United States are a proper subject for — . Reason ... 1, 13 
Who can make — : 
V Secretary of Treasury can prescribe regulations, not inconsistent with 

law, for the performance of the business of the Department 1, 13 

(See Construction.) 
Remedy. 

Statutory — exclusive, when : 

When a statute creates a right and provides the means of enforc- 
ing it, the remedy so provided is exclusive 2,19 

Statutory — not exclusive, when : • 

When a right exists by contract at common law and an affirmative 
statute, with no negative implied, provides a special remedy for 
enforcing such right, the latter is cumulative, and either the 

common law or the statutory remedy may be pursued 2, 19 

Ras Adjndioata. 

Not operative as an estoppel, when : 

Not operative unless (1) the same point arises and (2) unless it re- 
late substantially to the same cause of action ; that is, a cause in 

its nature not severable. Maxim underlying doctrine 231 

When judgment is not—: 

When a claimant, alleging a right to payment monthly for continu- 
ous services to the Oovemment, sues the United States in the 
Court of Claims and recovers judgment, which is not appealed 
from, for services for four months, such judgment does not oper- 
ate as ret adjudicata to estop the United States or accounting offi- 
cers in the Treasury Department on its behalf from controverting 
in such Department the legal right of the claimant to payment 
for services of the same character subsequently rendered. Rea- 
sons. Review of ruling of the Court of Claims adverse to doc- 
trine as here laid down 220,227-237 

(8se Acc6uNTiNO officers, subtitle, eeioppel of-^^; also, Estoppel.) 

6 LAWR 2^ 
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Page. 
Revised Statutes.* 

Definition oi— : 162,163 

CONORBSS : 

Sec. 40, BednctioDs from salary for absence 74 

41, deductions from compensation, for withdrawal from seat .. 74 

Dbpartmbntal Regulations: 

Sec. 161 13.76 

Executive Departments: 

8ec. 169, Authority to employ clerks and employ^ 76 

171, restriction on employing extra clerks 74 

183, oaths, when administered by officers, etc 233, note, 

184-187, subpoenas to witnesses; witnesses' fees; compelling tes- 
timony ; professional assistance, how obtained 81, 224, note. 

187, professional assistance, how obtained 81 

191, certified balances 81,82,115,225,244 

The Department of War : 

Sec. 215, Subordinate officers 68 

Secretary of Treasury: 

Sbcs. 248-267, His powers and duties 31 

Department of the Treasury : 

Sec. 248, General duties of the Secretary 33, 83, note. 

269, duties of the FirstComptroUer 33, 82, 83, note, 134, 245 

277, duties of the Auditors 83, note, 

299, settlement of accounts of district attorneys 40, 42, 63 

Department of Justice : 

Sec. 362, Superintendence of district attorneys and marshals 103,157, 

160, 186^ 18S 
363, retaining counsel to aid district attorneys ...... 63, 186 

365, counsel fees restricted 42 

366, appointment and oath of special attorneys or counsel 63 

367, interest of United States in pending suits, who may attend 

to ; 40,41.56,58,59 

368, accounts of district attorneys, marshals, et'C.42,46,103, 157, 160,185 

369, requisitions 157,160 

383, publication of opinions 52 

The Judiciary : 

Sec. 627, Commissioners 96 

629, circuit court's jurisdiction 42 

643, removal of suits and prosecutions against revenue officers 
and officers acting under registration laws, to circuit 
court 35,36,42 

645, when copies of records are refused by clerk of State courts, 

what is done by United States courts 48 

646, attachments, injunctions, and indemnity bonds to remain in 

force after removal from State to circuit court 42 

741, suits of a local nature in States containing several dis- 
tricts 44 

770, salaries of district attorneys 41, 61, and note, 64 

771, duties of district attorneys 44 

773, returns of district attorneys to Solicitor of the Treasury. . . 44 

780, deputy marshals 168,190 

787, duties of marshal 178 



* No sections are indexed except those cited in a syllabus, decision, opinion, or state- 
ment prepared by the First Comptroller. Those in other statements and the argu- 
ments are not noticed. 



Index of Decisions and Appendix. 371 

Page. 
HoTlsed Statute*— Coutinued. 

Thib Judiciary— Continued. 

Sec. 768, marshals shall have, in each State, the same powers as 

sherifis in executing the laws of the United States 178 

823, fees to be taxed 45,102,104 

824, fees of attorneys, solicitors, and proctors 22, 25, 45, 1C4, 258 

625, fees in revenue cases and in snits on official bonds 45, 47,56, 60 

827, fees of district attorney for defense of revenue officers 37, 38, 40, 

42, 45, 47, 48, 50, 56, 60, 61, 62, 64 

828, clerks' fees 84,97,102,104,106,110 

830, what fees to be' paid to marshals 157 

833, semi-annual returns of fees by district attorneys, marshals, 

and clerks 37.38,45,47,49,50,56 

834, what to be included in the semi-annual returns of district 

attorneys and marshals .... 37, 38, 42, 46, 47, 48, 50, 51, 52, 56, 60, 61 

835, compensation of district attorney 46 

836, sum to be paid to district attorney of southern district of 

New York for office expenses 39, note, 

838, prosecution of frauds on the revenue 22,23,24,25 

844-846, payment of surplus fees into the Treasury ; auditing 
of accounts of district attorney, etc., in Department of 
Justice ; accounts of district attorneys, etc., t-o be certi- 
fied to by district Judge 46 

846, accounts of district attorneys, clerks, marshals, and com- 

missioners, how certified. This section not repealed by 
act February 22, 1875 (18 Stat., 333), which merely 
changes the mode of certifying accounts. ..84, 88, 89, 1(X2, 157, 161 

847, commissioners' fees 84,89,94,97,104,106 

855, jurors and witnesses, when paid by marshal 157 

934, property taken under revenue laws irrepleviable 42 

951, suits of United States against individuals, what credits 

allowed 225 

952, in suits under postal laws, what credits allowed 225 

970, claimant not entitled to costs when reasonable cause of 

seizure 163, andnote, 246, 247 

989, execution not to issue against officers of revenue in cases 

of probable cause, etc . . .37, 42, 46, 47, 50, 107, 137, 149, 150, 163,aiu2 

note, 246, 247 
1014, offenders against the United States, how arrested and re- 
moved for trial 106,258 

1059, Court of Claims. Jurisdiction 234 

1065, Court of Claims. Judgments in cases transmitted by De- 
partments, how paid 234 

1089, Court of Claims. Payment of judgments 234 

The Army : 

Sec. 1245, Retirement for disability 77 

1265, pay during absence 74 

1291, soldiers' pay not assignable 270 

The Navy: 

Sec. 1563, Advances to persons on distant stations 33 

1576, assignments of wages 270 

Diplomatic and consular officers: 

Sec. 1674, Definition of official designations employed in this title.. 254 

1725, returns of fees 251 

1734, embezzlement 251 



372 First Comptrollef^s Office, Treasury Department. 

Revised Statutes — Continued. 

Diplomatic and consular officers— Continaed. 

Sec. 1740, term during which salary is payable 251 

1742, salary in case of absence 74 

1752, regulations 251 

Provisions applicable to several classes of officers: 

Sec. 1756, Form of oath of office 82,110,170 

1757, oath for certain persons 110,170 

1758, who may administer oath 109 

1759, custody of oath 109 

1765, extra allowances... 65, 67, 69, 71, 72, 73, 74, 7.^76, 77, 78, 94, 221, 224, 

228, 244, note. 

1766, officer in arrears 83 

The Territories: 

Sec. 1876, Marshals .^ 157 

1877, appointment of governor and other officers 157 

The elective franchise : 

Secs. 2002-2031 97,106,156,156 

2011, in cities or towns of over 20,000 inhabitants, etc., upon 

written application of two citizens, the circuit Judge to 

open court 157,168,174 

2012, supervisors of election 100, 157, 168, 171, 172, 174, 182 

2016, duties of supervisors of elections 157 

2016-2019, duties of supervisors of elections ; attendance at 

elections ; to personally scrutinize and count eaeh bal- 
lot; their positions 109, 157, 158 

2017, supervisors of election. Attendance at elections 182, 189 

2018, supervisors of elections. To personally scrutinize and count 

each ballot 190 

2020, supervisors of election. When molested 96, 157 

2021, special deputies 100,159,168,176,184,186 

2022-2024, duties of marshals ; persons arrested to be taken forth- 
with before a judge, etc. ; assistance of bystanders 10fyl06 

2022, duties of marshals 35, 159, 168, 176, 178, 188, 189, 190 

2023, persons arrested to be taken forthwith before a judge, etc. 178 

2025, chief supervisors of elections 84,96,96.97 

2026, chief supervisors of elections. Their duties 84, 95, 96, 97, 96, 

100, 101, 106, 110, 159 

2027, marshals to forward complaint to chief supervisors 101, 109 

2028, sui>ervi8ors and deputy marshals to be qualified voters, 

etc 159,171,172,174.188 

2029, certain supervisors not to make arrests, etc 160, 168 

2031, pay of supervisors 84, 89, 95, 96, 97, 98, 106, 160, 168, 186, 190 

Indians: 

Sec. 2103, contracts with the Indians 270 

2106, assignments of contracts restricted 271 

Collection of duties : 

Sec. 2617, Collectors. Who may administer oath of office 100 

2630, deputy collectors • 79 

2645, accounts to be rendered quarterly 250 

2687, apportionment of compensation for part of a year's service. 251 

2697, deputy collectors at New York and other ports 79 

2705, deputy naval officers at New York and other ports 79 

2722,'deputy surveyors at New York and other p^rts 79 
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Revised Statutes^ Contiuaed. 

Internal revenue: , 

Sec. 3152, Agents 128,129 

3220, refundment of taxes, penalties, etc 47, 120, 137, 146, 147, 149, 150 

3407, definition of words, "bank," "banker" 126 

3408, tax on deposits 120,126 

Debts dub by or to the United States : 

Sec. 3477, Assignments of claims void, nnless, etc ... 1 , 14, 17, 197, 202, 203, 204 y 

208, 209, 211, 270 
The pubuc moneys : 

Sec. 3614, Bond of special agents 256 

3617, moneys to be deposited without dednction 214 

3622, accounts 81,114 

3624, suits to recover money from officers, regulated 82, 83, note. 

3625, distress-warrant 82 

3633, failure of disbursing officer to account ; penalty 82 

3648, advances of public moneys prohibited 33, 254, 255, and noU. 

Appropriations : 

Sec. 3660-3669, Estimates 135 

3676, appropriation for Navy controlled by Secretary ; for each 

Bureau, to be kept separately 34 

3679, no expenditure beyond appropriations 32 

3684, buildings under control of Treasury Department 31 

3685, light-bouses 30 

3689, permanent indefinite appropriations 84, 90 

3690, expenditure of balances of— . . 32 

The public debt : 

Sec. 3701, exemption from taxation I , 331 

3702, duplicate for bonds destroyed 326 

3703, indemnity for destroyed bond 327 

3704, duplicate of lost registered bond may be issued 327 

3705, indemnity for missing bond 327 

Pubuc contracts : 

Sec. S732, unauthorized — prohibited 227 

3738, eight hours to be a day's work 131 

Public printing : 

Sec. 3777, report of default of contractor ; suit on bond 270 

Telegraphs : 

Sec. 5266, Government to have priority in transmission of mes- 
sages 111,112,113,115 

Crimes: 

Sec. 5395, taking false oath in naturalization 167, note. 

5424-5428, false personation, etc., iu procuring naturalization.. 167, note. 

5498, officers, etc., interested in claims 76,77 

5511, fraudulent voting, etc., at elections for Representatives to 

Congress 166, note, 

5515, violation of duty by officers of election 190 

5517, marshal refusing to receive or execute process 178 

Repeal provisions: 

Sec. 5595, wimt Revised Statutes embrace 40, 162 

5596, reprml of acts embraced in revision 37, 38, 44 

5597, accrued rights reserved 37, 38 

Revised Statutes, District of Columbia. 

Sec. 993, Pubuc Holidays:. 129 
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Secretary of Treasury — Continned. 
Rights. 

Inchoate — : 

How vested aH liens, sometimes I99 

Vested — : 

The right to interest according to the terms of a contract, express or 
implied, is a vested right which, under the Constitntion, cannot 

he divested by a legislative act. Qeneral discussion 137, 14^146 

(-S«fl Claimant, subtitle tracer by — .) 

S. 
Saoond .Comptroller. 

Opinion of—: 

Concerning expenditure of Navy and Marine Corps pay appropria- 
tions 38, noU. 

(See Comptrollers.) 

Secretary of State. 
Powers ok — : 

May have compensation of a Central and South American commis- 
sioner or secretary apportioned and paid periodically, bat not in 
advance of the rendition of services 248,1^4,257 

Secretary of Treasury. 
Disabilities of — : 

Cannot detail a clerk in the Treasur}' Department to inspect hydrom- 
eters or other machinery at a distillery. The statute has other- 
wise made ample and exclusive provision for such service 128, 129 

No discretion is vested in the Secretary of the Treasury to determine 
whether the sum specified in act July 29, 1882 (22 Stat., 723, ch. 
359), was or was not the amount of a tax assessed contrary to the 

provisions of regulations referred to in such act 216-220 

Not an accounting otticer, and cannot direct the allowance or disallow- 
ance of a claim. Reason 66 

Duties of — : 

All warrants are issue<l by Secretary of Treasury 33 

In granting a warrant for the advance of money, from appropriation 
for Navy and Marine Corps pay, must decide whether it is in pur- 
suance of an appropriation by law 26,33 

Office of — : 

Date of creation of— 265 

Powers of — : 

May direct district attorney to defend suits against officers or other 
persons, for the performance of a duty, under the captured and 

abandoned property acts 37 

May direct a district attorney within his district to appear in behalf 

of any officer of the revenue in any suit against such officer .... 60 

Ruling as to district attorney's compensation. (See District Attor- 
ney, subtitle compensation of—.) 
(See Regulations, subtitle, who can make — ) 
Rulings of — : {See Powers of — , supra.) 
Suits against — : {See Unitkd States, subtitle, intereetif etc.) 
Secretary of War. 
Powers of — : 

Has full power to cause construction of fire-proof roof on Winder's 
Building, and may, employ such agent at such compensation as 
he pleases to superintend the work and disburse the funds (Act 
June 16, 1880 — 21 Stat., 260). Limitation on power 67, 69,79, 81-88 
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Bemble. 

(See CoKTRACTS ; Special Deputy Marshals.) 
Set-oft 

Calculations conceriong — : 151,«o<«,l53 

BoUoitor-OeneraL 
Duties of — : 

May be tsent by the Attomey-Oeoeral to attend to interests of the 

United States 40 

BoUcitor of Treasury. 
Powers of — : 

May direct district attorney to defend suits against officers, or other 
persons, for the performance of a dnty under the captnred and 

abandoned property acts 37 

May direct district attorney to defend suits against revenue officers 

in his district 60 

Special deputy marahala. 
Accounts of — : 

For compensation for services. (See Compensation of — , post) 

How proved 187 

Appointment op — : 

Made by the marshal of the district on application of two citizens 
of city or town ; the necessity for — and the number appointed 
are to be determined by the marshal of each district, subject to 
the authorized directions of the Attorney -General. But they can- 
not be appointed for rural localities. 101, 156, 168, 171, 176, 177, 179, 180, 181 
Are not officers: 101 

COBfPENSATION OF — : 

Are paid for their services, on accounts approved by proper court, 
by the marshal of the district, acting as disbursing officers, sub- 
ject to the proper supervision of the Attorney-General. But 
when sufficient reasons exist, the accounts may be presented di- 
rectly to the Treasury Department and paid there 155, 157, 187 

May be paid for one or more day's services rendered after the election. 

Reasons for rule 188-190 

(See Semble, poet) 
Definition of — : 

Are not technically officers 156,190 

Duties of — : 176 

Employment of — : 

May be employed for one or more day's services after the election. 

Reasons for rule 188-190 

Jurisdiction of — : 

Not limited in the discharge of his general duties to any election 
district or voting precinct, but may exercise his functions co-ex- 
tensively with the city or town for which he is appointed. Dis- 
cussion of the history of the law 156,175-178,181 

Oaths of — : 

By whom administered and how preserved 101 

Payment of — : 

(See Compensation, eupra.) 
Powers of — : 

Where and when arrests may be made by them 176 

Qualifications of — : 

Each is required by law to be a qualified voter of some election dis- 
trict or voting precinct in a city or town of 20,000 inhabitants, 
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Page 
Bpeoial deputy marshaLi— Continued. 

Qualifications of— Continued. 

in which city or town "his duties are to be performed." But 

when the city is divided into two or more Congressional districts, 

a qualified voter in one voting precinct may be appointed a 

special deputy marshal for the whole city. Reasons ....IGG, 177, 179-184 

Sbmble: 

A de fiuito special deputy marshal is not entitled to compensation 

from the United States for his services 156,190,191 

Table of payments to — : 191, nofa, 192 

Time of service of — : 

Determined by marshal. {See Mabshals, subtitle, powert of—.) 

Statute of Limitationa 
Does not run : 

Against the Government 235 

Statutes.* 

Limitations on — : 

The United States are not bound by statutes unless expressly named 

therein 235 

(5m Acts; Construction.) 
Suits. 

Removal of — : 

Saits'.under the captured and abandoned property acts removed from 

State to Federal courts, as a matter of right if desired 37, 42 

(iSe0 Actions; Officers, Bahtitle suits against; Remedy; United States, 
passim and especially, subtitle, interests f etc.) 
Snpenrisors of Eleotlons. 
Accounts of — : 

For compensation for their services. {See Compensation of — , post) 
Appointment of — : 

In counties or parishes can only be appointed for such election dis- 
tricts and voting precincts as may be specified in the application 

therefor 156,175 

Two persons, of different parties, may be appointed, by the proper 
court, for each election district or voting precinct of any city or 
town having upwards of 20,000 inhabitants, whenever two citi- 
zens of such city or town make proper application therefor, and 
when an election for Representative in Congress is to be held. 

(Rev. Stat., sees. 2011, 2012). 100. 156, 168. 169, 174, 175 

Compensation of — : 

Not allowed, except to those appointed in cities or towns of 20,000 or 

more inhabitants 175,177 

The marshal of each district, as a disbursing officer, subject to the 
proper supervision of the Attorney-Gtoneral, generally pays super- 
visors of election for their services on accounts approved by the 
proper court. But when any sufficient reason exists therefor, 
such accounts may be presented directly to the Treasury, and 

there paid 155.157 

Definition of — : 

Are officers 100 



•Wherever a statute has been carried into the Revised Statutes, it is not indexed 
under the present title. Nor are statutes, referred to in the arguments of counsel, 
or in statements of cases by other than the First Comptroller, indexed. 
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Bnpenrlsors of Bleotloxui — Continaed. 

DUIXBS OF—: 

Are official in their nature 100 

Baine as those of special deputy marshals ; to what extent 176 

EUGIBILITT AS — : 

Special case where any voter of a county is eligible for any voting 

precinct 175 

Kends of — : 

Difference of (1) urban ftom (2) rural supervisors of elections, as to 
(a) applications for their appointment, (b) their powers, and 
(o) compensation 168,175 

Oaths of — : 

By whom administered and how preserved 101 

Required by law. Reason 100 

Payment of — : (See Compensation of — , mpra. ) 

Powers of — : 

Same as those of special deputy marshals ; to what extent 176 

Qualifications of — : 

In cities or towns, each supervisor must be a citizen-resident and 
qualified voter, but not necessarily of the election district or vot- 
ing precinct in which his duties are to be performed. In counties 
or parishes he must be *' at the time of his appointment a quali- 
fied voter of the county, parish, election district or voting pre- 
cinct for which he is appointed." Reasons and discussion of 
principles 156,169-174,175,177,180,182 

Table of payments to -— : " 192 

T. 

Taxes. 

Refund of-—: 

Under the act of July 29, 1882 (22 Stat., 723, ch. 359), providing for 
the — assessed and collected improperly, each person is entitled 
to be paid in tall the sum set opposite his name 216,220 

(/See Bankers.) 

Telegraph Companies. 

COBfPENSATION OF — : 

« 

Are entitled to a reasonable — to be determined by the proper Comp- 
troller, when. By whom payment is made, and when. (^00, 

also, Rates OF — poet) 112,114 

List of — : 

Subject to Postmaster- Genera Vs order, fixing rates for services ren- 
dered for the Government 117 

Powers of — : 

May refuse to transmit messages for the Government or may transmit 
' them at the request of an officer authorized to require telegraphic 

service, under what circumstances 112,115 

Rates of-—: 

Are prescribed by Postmaster-General's order (where services are ren- 
dered for the United States) for each fiscal year, which may be 
retrospective as to that year but cannot extend beyond it. Case 
where order was made Septehiber 4 instead of at beginning of fis- 
cal year. When the order may be taken as prima facie evidence 
of what is a reasonable rate. Order of Sept. 4, 1884 . . . .111-116 and note. 
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Treasurer of the United States. 
Powers of — : 

May pay a warrant in money but the usaal practice is to settle by a 

draft 275,«4)fe. 

Sketch OF DUTIES OF — under the Confederation : 266 

Treasury Department. 

Accounts : {See Allowance and payments by — , post) 

Allowance and payment by — : 

Accounts of supervisors of elections and special deputy marshals, 
while generally paid by marshals after allowance by courts, may 
be presented directly to the Treasury Department and be there 
allowed and paid 155, 157 

Payments by : {See Allowance and payments by — supra ; Rbcog- 
NmoN BY — , post, ) 

Recognition by — : 

General rule: Only those having the legal title to claims, are re- 
cognized 2,4,18 

In paying decedents' claims, the Department can only recognize the 
proper legal representatives or an attorney by them duly ap- 
pointed. Exception by usage 155 

Regulations governing—, (^m Regulations.) 

Sketch of Treasury system under the Confederation : 26^266 

Usage of — : 

As to expenditures of appropriations for pay of Navy ; public build- 
ings; light-houses « 33, 34, note 

Warrants: 

All — are issued by Secretary of Treasury ; but are incomplete, until 

countersigned by the First Comptroller 33 

May be paid in money, though the general usage is to settle by a 

draft 275, sole. 

First Comptroller inserts in — direction to Treasurer to deliver, to 
proper claimant or his attorney specified, the draft issued to 

make payment 13 

Secretary of Treasury must decide whether — for advances are iu 
pursuance of an appropriation by law; the First Comptroller, 
before countersigning them, must decide that they are wammted 

bylaw 26,33 

Treaty. 

Jan. 21', 1867, 14 Stat., 687, Osage treaty provides for the deduc* 

tion of the expenses incident to the sale of lands 213, 214, 215 

U. 
United States. 

Claims against : {See Claims.) 

DvTiES of — : 

Must defend officers when sued for the performance of an offieial 

duty 36,40 

Estoppel does not bar — : 

Case where the United States are not estopped from setting up in the 
Treasury Department by the proper accounting officers (1) that 
the appointment of an officer was illegal (2) that, if valid, it 
cannot extend beyond the fiscal year mentioned in the appropri- 
ation act under which he was appointed, or to services under a 
subsequent appropriation act without a reappointment (3) that 
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Pftge. 
United States — Con tinned. 

Estoppel does not bar— Continued. 

the payment of compensation is prohibited by Rev. Stat., seo. ^ 

1765 ; or (4) other reasons why he is not entitled to payment. 

(Meigs's Res Adjudioaia case. ) Discussion of subject 227-237 

The Government is not ordinarily bound by an estoppel. Discus- 

cussion of subject and illustrations 234 

Interests of the — : 

Are involved in suits of private citizens against the Secretary of the 
Treasury for seizure of cotton, by his authority, under the cap- 
tured and abandoned property acts (March 12, 1863, 12 Stat., 820 ; 
July 2, 1864, 13 Stat., 375) 36, 40 

Definition of— 40 

Liabilities of — : 

Discussion of — , whether or not the United States are liable for the 
whole amount of a judgment rendered against a collector of in- 
ternal revenue, or whether it is competent to go back of the 
judgment to ascertain the proper amount to be paid 149. 150 

Liable, on an implied contract to pay reasonable rates for telegraphic 

service, when 112,115 

Must pay to commissioners 10 cents for administering an oath to a 
supervisor of elections, or a special deputy marshal to verify his 
salary account ; and 15 cents for certifying thereto. Reasons. .99, 101-110 

Must pay to commissioners 10 cents for administering the oath of 
office to a supervisor of election or special deputy marshal, and 
15 cents for certifying the same 99, 101, 109, 110 

On certificate of '* probable cause," the Government is bound by the 
judgments i-endered in cases under the captured and abandoned 
property acts 37, 43, 48 

(See QUiERE, post.) 
Non-liabilities of — : 

Are not liable for fees charged by commissioners for drafting (1 ) oaths 
of office, or (2) affidavits to verify salary accounts of supervisors 
of elections or special deputy marshals. Reasons 99, 110, 111 

Case where interest is not to be paid on costs 152 

Statute of limitations does not run against the Government 235 

The Government is not generally held to suffer for the laches of its 

officers 235 

The United States are not bound by statutes, unless expressly named 

therein 235 

The United Stat-es cannot be sued except by their own consent 235 

Not estopped, when : 

The Government is not ordinarily bound by an estoppel. Illustra- 
tions. (£. ^., judgment of Court of Claims) 234 

Qu^RE : 

Whether the United States are under a legal obligation in all cases 
to pay the whole amount of a final judgment against a collector 
of internal revenue, purporting to be rendered in an action de- 
fended by the proper officer of the Government for the recovery 

of taxes illegally collected by such collector 137 151 

Suits against — : 

Can only be sued, as authorized by statdte, in the Court of Claims or 
in some other designated tribunal (e. g,, the Court of Commis- 
sioners of Alabama Claims), but cannot be sued in any court of a 
State 40 
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Uiiitad States attorneys. (See District Attorneys.) 
United States bonds. 

ASSIQNMEKT OF — : 

Acknowledgments, foreign and domestic, of — , before whom made.. 321 

No fees are charged for witnessing and certifying — or power to assign 
or collect, by a United States minister, charge, consul, vice-consal, 
or commercial agent 322 

Called — : 

Provisions concerning — 330 

Coupon — : 

Definition of — ; how convertible; how addressed; no expense for 

exchange except cfpressage 317 

{See Forms.) 

Destroyed coupons—-: 

Opinion concerning relief in cases of — • 329,330 

Destroyed and defaced — : 

Provisions concerning relief in cases of — • 326-329 

Detached coupons: 

Regulations in regard to — firom called bonds 330,331 

Exemption from taxation : 

Laws creating an — 331 

Fees for assignment and transfer of — : 

Not charged, when 322 

Interest on—: 322-324 

How paid to joint holders of registered bonds 324 

Payment of interest on United States registered bonds inscribed in 

the names of minors 324,325 

Unclaimed — and regulation on the subject 325 

Lost—: 

Registered and coupon bonds, notes and coupons 326-330 

New bonds : 

Issued when and how ,.. 322 

Powers of attorney : 

Execution of — for transfer of bonds 321 

Must be in English when made in United States and, when made 

abroad, must be accompanied by accurate translation into English. 

Verified, how 325 

Powers op substitution : 

For the transfer of bonds 321 

Registered — : 

Description of — ; account of — ; transfer of — ; assignment of — . . 318, 319 

Regulations concerning — : 315-331 

Table of matured—: 316,317 

Table of outstanding—: 316 

Transfer of — : 

Closing of transfer-books 323 

Execution of powers of attorney and powers of substitution for — .. 321 

No fees for — are charged by the Department 322 

Transmission op — : 

How made 321 

Usage. (5«6 Construction; Treasury Department.) 



Index of Decisions and Appendix. 381 

1¥. 



"Waiver. (/See Claimants.) 

'Warrants. {See Trxaburt Dbpartmsnt.) 

Widows. {See Decedents.) 

Wills. (See Construction, subtitle, Exceptions,) 

Y. 

. {See Construction.) 
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